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submit to the agency. The standard for confidential treatment is now set forth in Food Marketing 

Institute, 139 S. Ct. at 2366.  

C. Justification for Confidential Treatment (49 C.F.R. § 512.8(c)) 

FOIA Exemption 4 precludes the disclosure of “trade secrets and commercial or financial 

information obtained from a person and privileged or confidential.” 5 U.S.C. § 552(b)(4).  The 

information for which Ford is seeking confidential treatment is clearly “commercial” because it 

relates to Ford’s internal processes and procedures.  Those processes are an integral part of 

Ford’s business operations.  See, e.g., Judicial Watch, Inc. v. Export-Import Bank, 108 F. Supp. 

2d 19, 28 (D.D.C. 2000).  Ford also qualifies as a “person” under the case law governing 

Exemption 4.  See, e.g., id. 

In Food Marketing Institute, the Supreme Court held that information is “confidential” within the 

meaning of Exemption 4 of the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552(b)(4), 

when it is “both customarily and actually treated as private by its owner and provided to the 

government under an assurance of privacy.” 139 S. Ct. at 2366.  

Ford customarily and actually treats the information for which it is seeking confidential 

treatment as private and confidential. Ford customarily maintains the confidentiality of the 

information because of its commercial value and the competitive damage that would result from 

the disclosure of the information. 

With regard to an “assurance of privacy,” the Supreme Court expressly declined to hold that an 

assurance is a necessary condition for confidentiality. Id. at 2363. Nor did the Court describe the 

nature of the “assurances” to which it referred. 

In considering the question of assurances, the United States District Court for the District of 

Columbia has concluded in numerous cases that an assurance of confidentiality is not required.  

See Naumes v. Dep’t of the Army, 2022WL 594541, at *8 (D.D.C. Feb. 28, 2022) (“This Circuit 

does not require assurances of privacy as a separate component of confidentiality, and this Court 

will not ‘read the word “confidential” to impose a blanket requirement that the government 

provide an assurance of privacy in every case in which it asserts Exemption 4.’”) (quoting 

Renewable Fuels Ass’n v. EPA, 519 F. Supp. 3d 1, 12 (D.D.C. 2021)); Cause of Action Inst. v. 

Export-Import Bank of the U.S., 2022 WL 252028, at *18 (D.D.C. Jan. 27, 2022) (stating that the 

Supreme Court did not resolve whether assurances are a mandatory element of confidentiality 

under Exemption 4, and “this Court has since explained that binding Circuit precedent compels 

an answer in the negative”); Renewable Fuels, 519 F. Supp. 3d at 12 (declining to require proof 

of an assurance of confidentiality).  At most, according to the D.C. District Court, an assurance is 

“relevant but not strictly required.” See Wilson v. FCC, 2022 WL 4245485, at *7 (D.D.C. Sept. 

15, 2022).  Indeed, “[i]f anything, courts here have taken the position that privately held 

information is generally confidential absent an express statement by the agency that it would not 

keep information private, or a clear implication to that effect (for example, a history of releasing 

the information at issue).” Id. at *10 (internal quotation marks and citation omitted).  

Moreover, even if an assurance of some kind were required under Food Marketing Institute, such 

an assurance need not take the form of a promise by an agency to protect the confidentiality of 

confidential business information. Although a promise of confidentiality was involved in Food 
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Ford asks the agency to provide reasonable notice prior to any contemplated disclosure in order 

that Ford may pursue such legal remedies as it may choose. 

   

 

Sincerely, 

 

 

For: 

Emily Frascaroli 

 

Enclosure 
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