INFORMATION REDACTED PURSUANT TO THE FREEDOM OF INFORMATION ACT (FOIA), 5 U.S.C. 552(B)(6)

Emily Frascaroli, Director Fairlane Plaza South, Suite 400
Automotive Safety Office 330 Town Center Drive
Sustainability, Environment & Safety Engineering Dearbomn, MI 48126-2738

May 20, 2022

Mr. Jonathan C. Morrison

Chief Counsel

National Highway Traffic Safety Administration
1200 New Jersey Avenue, SE, Room W41-227
Washington, DC 20590

Re: Request for Confidential Treatment of Information Pertaining to 5-18-2021 Ford Monthly
Presentations

Dear Mr. Morrison:

In a May 18, 2022 WebEx meeting, Ford provided an overview of information pertaining to
Ford’s investigations into:

2015-2018 F-Series Cold Weather Door Latches.

2021 Escape Vehicle Stall and Fire.

2021 Mustang Mach-E Loss of Motive Power Claims.

2013-2017 Fusion MKZ Front Brake Jounce Hose Leaks.

2017-2021 Super Duty & 2015-2020 F150 Unintended Tailgate Opening.

After that meeting, the Agency verbally requested a copy of the internal analysis. Therefore,
today, Ford Motor Company (“Ford”) is voluntarily submitting the presentations to the Office of
Defect Investigation.

Ford has determined that the response contains confidential business information that should be

accorded confidential treatment under Exemption 4 of the Freedom of Information Act
(“FOIA”), 5 U.S.C. § 552(b)(4), and NHTSA’s regulations at 49 C.F.R. Part 512. Therefore,
Ford is requesting confidential treatment of the designated information.

The information required by your regulations is set forth below.
A. Description of the Information (49 C.F.R. § 512.8(a))

We are supplying a copy of the entire submission, together with a “public” copy that does not
include the confidential information. PDF files containing a copy of the documents are labeled


robert.j.ritter
FOIA-long


"CONFIDENTIAL" and documents contained in the electronic files are marked "ENTIRE
PAGE CONFIDENTIAL BUSINESS INFORMATION" or "CONFIDENTIAL BUSINESS
INFORMATION" in the top margin as appropriate. A second PDF for each corresponding file is
labeled “PUBLIC” and contains a “public” copy of the documents. Ford notes that these PDF
documents were created using Adobe Acrobat 9.0 Professional and must be printed by selecting
"document and comments" or "document and markups" in order to print the appropriate bracket
markings. The confidential business information in the submission consists of designs, lead-time
information, design change information, internal analyses, and information about extended
warranties.

B. Confidentiality Standard (49 C.F.R. § 512.8(b))
This submission is subject to the substantial-competitive-harm standard (49 C.F.R. § 512.15(b)).
C. Justification for Confidential Treatment (49 C.F.R. § 512.8(c))

Part 512 and FOIA Exemption 4 protect the confidentiality of information that, if disclosed,
would be likely to cause substantial competitive harm to the submitter. See 49 C.F.R.

§ 512.15(b); see aiso, e.g., Nat’l Parks & Conservation Ass’'n v. Morton, 498 F.2d 765, 770
(D.C. Cir. 1974). Under FOIA Exemption 4, a submitter need not establish a certainty that

competitive harm will result from a disclosure. Rather, a submitter need establish only that
competitive harm is a /ikely result of a disclosure. See, e.g., Judicial Watch, Inc. v. Export-
Import Bank, 108 F. Supp. 2d 19, 29 (D.D.C. 2000).

FOIA Exemption 4 was enacted to prevent disclosures that would “eliminate much of the time
and effort that would otherwise be required to bring to market a product competitive with the
[submitter’s] product.” Public Citizen Health Research Grp. v. FDA, 185 F.3d 898, 905 (D.C.
Cir. 1999). “Because competition in business turns on the relative costs and opportunities faced
by members of the same industry, there is a potential windfall for competitors to whom valuable
information is released under FOIA. If those competitors are charged only minimal FOIA
retrieval costs for the information, rather than the considerable costs of private reproduction, they
may be getting quite a bargain. Such bargains could easily have competitive consequences not
contemplated as part of FOIA’s principal aim of promoting openness in government.”
Worthington Compressors, Inc. v. Costle, 662 F.2d 45, 51 (D.C. Cir. 1981).

In addition, courts have recognized that Exemption 4 may be invoked to prevent the substantial
competitive harm that can be expected from disclosures that would inform competitors about a
firm’s “operational strengths and weaknesses.” See Nat’l Parks & Conservation Ass’n v. Kleppe,
547 F.2d 673, 684 (D.C. Cir. 1976); People for the Ethical Treatment of Animals v. U.S. Dep’t of
Agric., No. Civ-03 C 195-SBC, 2005 WL 1241141, at *7 (D.D.C. May 24, 2005).

The submission also includes a great deal of information about how Ford conducts internal
analyses, approaches quality control issues, tracks emerging trends in product quality issues, and
engages in product evaluation and remediation processes. The disclosure of such information
would cause Ford substantial competitive harm. As the D.C. Circuit has noted, information that
could be used by competitors “to improve their own manufacturing and quality control systems”
merits protection under FOIA Exemption 4. See United Technologies Corp. v. U.S. Dep 't of Def.
& Def. Contracting Mgmt. Agency, 601 F.3d 557, 564 (D.C. Cir. 2010). Every vehicle



manufacturer must perform internal analyses and address product quality issues. A disclosure
revealing how Ford addresses these matters would enable competitors to develop analytic
techniques and product evaluation processes at far less cost and in far less time than independent
development efforts would involve. As a result, competitors could use the information to bring
competitive products to market faster and at less expense, and to address product evaluation
1ssues at lower cost, than they otherwise could. Like much of the other information at issue in
this request, this information also would shed light on Ford’s operational capabilities.

The disclosure of the designs, design process information and design change information would
be likely to cause substantial harm to Ford’s competitive position. Ford developed this
information through investments of considerable money, time, expertise, and effort. Independent
development or reproduction of the information would likewise require great expense, time,
expertise, and effort. The disclosure of such information, therefore, would provide a huge
windfall to Ford’s competitors. Such windfalls are not an intended by-product of the FOIA, and
Exemption 4 is properly invoked to prevent them. Worthington Compressors, 662 F.2d at 51.

D. Class Determination (49 C.F.R. § 512.8(d))

The information is not subject to a class determination.

E. Duration For Which Confidential Treatment Is Sought (49 C.F.R. § 512.8(e))

Ford requests that the information be accorded confidential treatment for a period of 10 years.
F. Contact Information (49 C.F.R. § 512.8(f))

Please direct all written notices to me at Ford Motor Company, Suite 400, Fairlane Plaza South,
330 Town Center Drive, Dearborn, Michigan 48126. Please direct all non-written
communication to Ms. Julie L. Ludington, Esq. in Ford's Office of the General Counsel who may
be contacted by telephone at (313) 570-7933.

* k ok

Ford has supplied one copy of the entire submission. A certificate in support of confidentiality
executed on behalf of Ford is included as Attachment 1.

If you receive a request for disclosure of the information for which confidential treatment is
being sought before you have completed your review of our request, Ford respectfully requests
notification of the request(s) and an opportunity to provide further justification for the
confidential treatment of this information, if warranted. In the event that the agency should
conclude that all or part of the submitted information is not to be given confidential treatment,
Ford asks the agency to provide reasonable notice prior to any contemplated disclosure in order
that Ford may pursue such legal remedies as it may choose.



Emily Frascaroli

Enclosure
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5-18-2022 Ford Monthly Presentations Attachment 1

CERTIFICATE IN SUPPORT OF REQUEST
FOR CONFIDENTIALITY

I, Adrian Diaz, pursuant to the provisions of 49 CFR Part 512, state as follows:

1.

7.

| am Assistant Director, Global Automotive Safety Compliance, Automotive Safety
Office, and | am authorized by Ford Motor Company (“Ford”) to execute this certificate
on its behalf;

| certify that the information contained in the documents attached to Ford’s letter to
NHTSA’s Office of the Chief Counsel dated May 20, 2022 is confidential and proprietary
data and is being submitted with the claim that it is entitled to confidential treatment
under 5 U.S.C. §552(b)4);

| hereby request that the information contained in the indicated documents be protected
for 10 years;

This certification is based on information provided by the responsible Ford personnel
who have authority in the normal course of business to release the type of information
for which a claim of confidentiality has been made to ascertain whether such information
has ever been released outside Ford;

Based upon such inquiries, to the best of my knowledge, information and belief, the
information for which Ford has claimed confidential treatment has never been released
or become available outside Ford except as hereinafter specified:

a. Portions of these documents may be shared with Ford suppliers with the
expectation that they will be kept confidential.

b. During the course of defending itself in litigation, Ford may have been, or may be
required to produce such information subject to a protective order or pursuant to
a legal request.

| make no representations beyond those contained in this certificate and, in particular, |
make no representations as to whether this information may become available outside
Ford because of unauthorized or inadvertent disclosure, except as stated in Paragraph
5; and

| certify under penalty of perjury that the foregoing is true and correct.

Executed on this the 20™ day of May, 2022.





