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wear. Id. at 436. If, on the other hand, a component or system is designed to function without 

replacement or repair for the life of the vehicle, then NHTSA may be able to make a prima facie case of 

defect simply by showing a significant number of failures in normal operation. Id. at 438. Here, however, 

the eMMC flash memory is not so designed – it is inherently subject to wear, has a finite life (as NHTSA 

itself acknowledges), and may need replacement during the useful life of the vehicle. 

Tesla recognizes that even when a component is not designed to last the life of the vehicle, a defect may 

still be found if it wears prematurely. However, that is not the case here. During the Preliminary Evaluation 

phase of NHTSA’s investigation, and as NHTSA acknowledged in its letter, Tesla presented the agency 

with evidence that the eMMC flash memory device is rated for 3,000 Program/Erase (“P/E”) cycles, which 

is an industry standard. While the wear rate is heavily influenced by the active use of the center display 

system, even more so when the vehicle is in drive or charging, given a reasonable average daily use of 

1.4 cycles, the expected life would be 5-6 years. NHTSA has not presented any evidence to suggest that 

this expected life is outside industry norms or that the eMMC flash memory device itself does not comport 

with that average lifetime estimate.  

Instead, NHTSA has asserted that the component should last at least the useful life of the vehicle, 

essentially double its expected lifespan. Tesla has significant concerns with the impact of this tentative 

conclusion. First, it disregards the capabilities of the device and the then-existing state of the art. Second, 

electronic components are becoming increasingly more complex while, at the same time, the expected 

useful life of vehicles has grown substantially. It is economically, if not technologically, infeasible to expect 

that such components can or should be designed to last the vehicle’s entire useful life. See Wheels, 518 

F.2d at 436. To improve the experience, Tesla has implemented an alert to notify customers when the 

eMMC is nearing the end of its life and that service is necessary before performance is degraded.  

There have been zero accidents or injuries associated with any of the conditions described if the eMMC 

fails. Tesla does not dispute that some of the consequences of eMMC wear-out may be related to safety, 

but disputes that every safety risk is caused by a defect and that every defect creates an unreasonable 

risk to safety, especially when the condition does not surprise the driver while driving and the vehicle can 

continue to be safely operated. In its letter, NHTSA cites as precedent a number of recalls conducted by 

manufacturers other than Tesla; however, in each of those cases, there was an underlying 

noncompliance2 or defect,3 unlike the case here. Nevertheless, to mitigate any potential risk (no matter 

                                                           
2 Tesla does not consider the noncompliance recalls particularly relevant to NHTSA’s investigation. While the company agrees that 
the existence of a standard may be indicia of a system’s relevance to safety, the subject vehicles complied with all such standards 
at the time of first delivery consistent with 49 U.S.C. §§ 30112(a)(1) and 30115(a). Moreover, the noncompliances in the list of 
recalls cited by NHTSA involved software errors, broken parts, or design flaws distinguishable from the wear-out condition present 
here.  
 
3 The safety recalls cited by NHTSA identified defects that can be broadly categorized as follows: an identified software error (19V-
603, 19V-540, 17V-132, 16V-839, 15V-366, 10V-514, 09V-158, 07V-563, 06V-494); inadequate contact or lost connections (19V-
403, 18V-139, 04V-547, 04V-524); and manufacturing problems (15V-233). Only three of the cited recalls involved premature wear, 
although they are distinguishable in that they each pointed to damage or degradation outside of the expected life: 14V-294 






