








You have one (1) week to respond to this demand. Otherwise a lawsuit will be filed
against Kistler and Ford for all state and federal remedies.

Sincerely,

Michae! D. Portno

CC:
Jeremiah Wood, Attorney for Ford Motor Company





















6.  Jurisdiction is proper as the amount prayed for is within the jurisdictional limits

of this Honorable Court.

STATEMENT OF FACTS

T On January 23, 2017, Plaintiff a purchased 2016 Ford Explorer VIN:
IFMSK?FSQGG- (the Vehicle) from Mike Brown Ford in Granbury, Texas for
approximately $41,100.

8. Plaintiff has had numerous problems with the Vehicle. Since purchase, the
Vehicle has encountered an excessive number of defects, including but not limited to the exterior
mirrors, control modules, seat defects, SYNC system,- air bag system, CO2 leak, and the
Navigation system. The Vehicle has been in the shop at least 7 times and spent approximately 40
days in the shop. The Vehicle still has problems despite numerous repair attempts.

CAUSES OF ACTION

Texas Deceptive Trade Practices-Consumer Protecﬁon Act (“DTPA”)
2 Plaintiffisa “consumer” as defined in the DTPA.
10.  Defendant violated the following provisions of the DTPA:

(1) §17.50(1): the use or employment of a false, misleading, or deceptive acts
or practices as defined in §17.46(b)(5), §17.46(b)(7), §17.46(b)(12), §17.46(b)(20), and
§17.46(b)(24) of the DTPA that were detrimentally relied upon by Plaintiff;

2) §17.50(2): breach of express warranty, as defined in §2.313 of the Tex
Bus and Com Code;

(3)  §17.50(2): breach of the implied warranty to perform repairs in a good
and workmanlike manner, as set forth in Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349, 354

(Tex. 1987);
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4) §17.50(2): breach of the implied warranty of merchantability as defined in
§2.314 of the Texas Business and Commerce Code;

%) §17.50(3): an unconscionable action or course of action as defined by
§17.45(5).

11.  The limited remedies in the manufacturer’s warranties failed of its essential
purpose and deprived Plaintiff of the substantial value of the bargain because Defendant did not
correct the defects within a reasonable time. TEX. BUS. AND COM. CODE § 2.719. Additionally,
the exclusion of consequential damages is unconscionable.

12.  Plaintiff further contends that Defendant’s violations of the DTPA were
committed knowingly and intentionally as those terms are defined in §17.45(9) and §17.45(13)
of the DTPA.

13.  This conduct was a producing and/or proximate cause of actual damages to
Plaintiff, as set forth below.

DAMAGES

14. As a result of Defendant’s conduct, Plaintiff has suffered actual damages,
including direct, consequential and incidental damages in an amount within the jurisdictional
limits of this Court. Such damages include, but are not limited to:

(1)  diminished value of the vehicle (the difference at the time and place of
acceptance between the value of the vehicle as accepted and the value it would have had if it had
been as warranted or represented);

) loss of use;

3 cost of repair;

4) out of pocket expenses.
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15. Because the conduct of Defendant was done knowingly and intentionally,
Plaintiff is entitled to additional damages for a knowing and/or intentional violation of the DTPA
pursuant to §17.50(b)(1), in an appropriate amount to be determined by the jury.

ATTORNEY’S FEES

16.  Plaintiff seeks all reasonable and necessary attorneys’ fees in this case, which

include the following:

a. preparation and trial of this lawsuit,

b. post-trial, pre-appeal legal services;

i an appeal to the Court of Appeals;

d. making or responding to an application for writ of error to the Supreme
Court of Texas;

e an appeal to the Supreme Court of Texas in the event application for writ

of error is granted; and
f. post-judgment discovery and collection in the event execution on the
judgment is necessary.

CONDITIONS PRECEDENT

17.  All notices and other conditions precedent to Plaintiff’s right to recover herein

have been performed or have occurred.

REQUEST FOR DISCLOSURE

18.  Pursuant to Texas Rule of Civil Procedure 194, Defendant is requested to disclose

the information or material described in Rule 194.2.
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the service. Also, on that day I asked for the service department to check what appeared to be an oil
leak. A black oily-like fluid had collected on the valve cover and was dripping down the engine. | was told
that the oil was from a “messy” oil change and since | had the oil changed recently this seemed like an
acceptable answer. The service department cleaned the engine and | picked the vehicle up the next day.
Even though the 17n03 service was performed the vehicle still exhibited the exhaust smell during heavy
acceleration, but now the A/C blower would pause for a few seconds and return high speed, giving the
front passengers a quick puff of an exhaust like smell. However, Ford claimed the vehicle to be safe.

Unfortunately, the “black oily-fluid”, reappeared and | once again | took the vehicle to Jim
Tidwell Ford for service. Since | have not had the oil changed since the March 19“‘, 2018 service, the oil
leak could not be from a “messy” oil change. In advance of my visit to Jim Tidwell Ford, | researched the
issue and | discovered that this oil residue was from some sort of carbon emissions, probably from the
turbo chargers or seals. | dropped the vehicle off on September 19™2018 and expressed my concerns,
again, over the exhaust smell. The cause of the “oil” was identified as turbo charger blowby. Under
stress exhaust gases, oil and coolant would be forced past the turbocharger bearings and seals into the
engine air intake. The service advisor at Jim Tidwell Ford indicated this was normal and that the turbo
chargers were functioning properly. Normally this mixture would reenter the engine and reburned in the
combustion process. However, due to a poorly fitted rubber coupling at the throttle body housing, this
mixture of toxic fumes would leak out and fill the engine compartment and find its way into cabin airbox
and condensate on top of the valve cover. The coupling was tightened, the engine cleaned and the
17n03 service was redone. As a result, after 5 years, the exhaust smell is finally gone, and | cannot
replicate the driving conditions that produced the smell. It seems the problem has been fixed.

Upon receiving my vehicle back from Jim Tidwell Ford, | inspected the rubber coupling and
observed the hose clamp to be noticeably overtightened to the point the rubber coupling is distorted. |
referred to the pictures of before the service and noticed a similar distortion. It appears that the
coupling is larger in diameter than the throttle body opening, and the hose clamp is causing the coupler
to bind, leaving an air gap where intake air can escape. This coupler is clearly not the correct size for the
application and if it required enough force to tighten that it is distorted, then why didn’t the dealership
replace? Also, it appears that a stress crack is forming in the throttle body housing, presumably from
over tightening. | contend that this coupler is the root cause of the exhaust smell entering the cabin and
argue that it has been present since | purchased the vehicle. It is also possible that this malfunction was
not an issue of previous customer complaints and may have been overlooked as a cause of noxious
fumes entering the cabin for my vehicle. To my knowledge, the17n03 service did not included inspection
of the intake or thrattle body. | also swabbed the interior air vents and found a black residue. Please
refer to the pictures supplied. (Fig.1-7)

Considering that for an emission to have an odor, there must be a chemical component or a
combination of chemicals. The turbo charger blowby as described above would contain pre-catalyst
gasoline exhaust including carbon monoxide, unburned hydrocarbons, soot and the chemical residue of
motor oil, ethanol and antifreeze. If this toxic cocktail of gasses was escaping the engine and entered the
passenger compartment it could react to the interior fitments, plastics, carpets, vinyl and leathers and
accelerate off-gassing of volatile organic compounds (VOCs). In total, the cabin air could have been
extremely toxic and that carbon monoxide alone may have not been the main issue of complaint. After
bringing this to the attention of my physician she concluded that constant everyday exposure even to
low levels of these chemicals could induce adverse effects and that it fits with both the timing and
consistency of my symptoms, She then informed me that the half life of these chemicals, including
carbon monoxide, and their rapid metabolization by the body, makes testing impossible at any point and
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Was a police report filed? NO

Details :

Has the insurance company been contacted? NO

Insurance company advised:

Insurance company contact information:

Coach builder:

City :

State :

Zip Code :

Vehicle Location: 1515 N HACIENDA BLVD

Attorney information:

CVO Contact:

Resolution Customer is seeking: NEEDS RENTAL DOES NOT WANT VECH FEELS
UNSAFE WITH FAMILY IN THE VECH

Comments: TECH TEST DROVE VECH COULD SMELL THE CARBON MONOXIDE
USED A TESTER AND CONFIRMED THE PRESENCE OF CARBON MONOXCIDE

This email was automatically generated. Please do not reply to this email. No one monitors the
inbox for this email address.
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The nonconformity/defect or condition of the vehicle substantially impairs the use, value
or safety of the vehicle. Further, my client meets the requirements of the Lemon Law. The
vehicle was sold in Florida and it was purchased for personal, family or household purposes; the
vehicle was acquired from the dealership for the same purposes during my client’s first 22
months of ownership; and that my client is entitled to enforce the warranty.

You are hereby notified that you have 10 days from receipt of this notification to direct
my client to a reasonably accessible repair facility. After delivery of the vehicle, you have no
more than 10 days to fix the nonconformity. Failure to do fix the nonconformity, the vehicle is
presumed to be a lemon.

PLEASE BE GOVERNED ACCORDINGLY.

Very truly yours,

o

. Jesusa Cruz Panton

/scp
Encls
{2
Vivionne N. Barker, Esq.

Page 2 0f 2












































































































































