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From: Nealey, Scott P. [mailto:SNEALEY@Ichb.com]
Sent: Friday, May 27, 2011 1:39 PM

To: Schirm, Barry R.

Subject: FW:

Barry: Found your new e-mail, and hope that you are enjoying your new firm. Are you still
representing Chrysler?

From: Nealey, Scott P.

Sent: Tuesday, May 24, 2011 10:29 AM
To: 'Barry R. Schirm’

Subject:

Barry:

We have been retained in a doubl e fatality Park-to-Reverse case in Riverside County involving a
2008 Grand Caravan. Before wefiled, | thought | would reach out and see if Chrysler had an
interest intalking. Areyou still doing their Southern Cal work?

Let me know.
-Scott

Scott P. Nealey

snealey@Ichb.com

t 415.956.1000

f 415.956.1008

Lieff Cabraser Heimann & Bernstein, LLP

275 Battery Street, 29th Floor

San Francisco, CA 94111-3339

www.lieffcabraser.com
This message is intended for the named recipients only. It may
contain information protected by the attorney-client or work-
product privilege. |f you have received this email in error,

pl ease notify the sender imediately by replying to this enmail.
Pl ease do not disclose this nessage to anyone and delete the
message and any attachnents. Thank you.
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IRS Circular 230 Disclosure: As required by U S. Treasury Regul ations
governing tax practice, you are hereby advised that any witten tax advice
contai ned herein was not witten or intended to be used (and cannot be used)
by any taxpayer for the purpose of avoiding penalties that may be inposed

under the U. S. Internal Revenue Code.
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CONFI DENTI ALI TY NOTI CE:
This electronic message may contain information that is confidential and/or



legally privileged. Any use, review, dissenination, distribution, or copying
of this transm ssion by anyone other than the intended recipient is strictly
prohi bited. If you have received this nmessage in error, please imediately
notify the sender and/or Brown Eassa & McLeod LLP by tel ephone at

(510) 444-3131 and delete the original nessage. Thank you.
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Plaintiffs || incividualy and as wrongful death heir to
the Estate of ||| GG inoividually and as
wrongful death heir to the Estate of ||| | [ | EGTEN: TG
individually and as wrongful death heir to the Estate of ||| EEGENE: TN
B incividually and as wrongful death heir to the Estate of [}

B (collectively “Plaintiffs’), by and through their counsel, allege as follows in
thistheir First Amended Complaint:

l. INTRODUCTION
1. These causes of action arise from atragic incident occurring on

February 27, 2011 that violently claimed the lives of ||| Gz =
)

2. 1 - B (¢ Decedents’ unless otherwise
individually identified) were the owners of one 2008 Dodge Grand Caravan VIN #
2D8HN44HASRI ( subject venicle’).

3. On information and belief, on the morning of February 27, 2011, -
B coc 75, entered the subject vehicle to leave to attend a church service,
a service she attended regularly. On information and belief, Mrs. - started the

engine and placed the subject vehicle in what she reasonably believed was “ park,”

based on the subject vehicle' s cue' s and lack of movement when she released her
foot of the service brake. On information and belief, upon reasonably believing that
the subject vehicle was in “park,” Mrs. -exited the subject vehicle. On
information and belief, Mr. ] wasin the garage at the time Mrs. ] exited
the subject vehicle. Oninformation and belief, Mr. - then walked right next to
or in close proximity to Mrs. - upon her exiting the subject vehicle. On
information and belief, the subject vehicle idled momentarily and then suddenly,
without warning, began moving rearward in reverse.

4. Oninformation and belief, Mr. ] could not avoid the path of the

open driver’s side door and was violently struck to the ground. On information and
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belief, while on the ground, the subject vehicle ran over Mr. - fracturing ribs
on both sides of his body and inflicting bruising and damage to hisright ankle as
well. With no prospect of immediate medical attention, Mr. - died on the floor
of hisgarage.

5. On information and belief, the subject vehicle moved towards Mrs.
-, who could not avoid the path of the open driver’s side door. Mrs. - was
pinned between the garage door frame and the open driver’s side door. Thedriver's
side door was bent backward as aresult of the force of the impact. Trapped between
the garage door frame and the open driver’s side door, M rs- suffocated to
death, with her husband near her feet.

6. Plaintiffs allege the following based upon their own knowledge,
publicly available information, and information and belief:

1. JURISDICTION AND VENUE
1. This Court has jurisdiction over the subject matter of this action

pursuant to 28 U.S.C. § 1332 because the amount in controversy is greater than
$75,000, exclusive of interest and costs, and because there is complete diversity of
citizenship among the parties.

8. This Court has personal jurisdiction over the Defendant because a
substantial portion of the wrongdoing alleged in this Complaint took placein
Cdlifornia, the Defendant is authorized to do business in California, the Defendant
has minimum contacts with California, and/or the Defendant otherwise
intentionally availsitself of the marketsin Californiathrough the promotion,
marketing and sale of its productsin California, each of which are sufficient bases
to render the exercise of jurisdiction by this Court permissible under traditional
notions of fair play and substantial justice.

9.  Venueisproper inthe Central District of California pursuant to 28
U.S.C. § 1391(a) and (b) because a substantial part of the events, acts and
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omissions giving rise to these claims occurred in the Central District of California,

where many of the defendants have conducted substantial business.

[11. PARTIES
A. Plaintiffs

10.  Plaintiff || s the natural daughter of [}

I ceceascd, and is aqualifying wrongful death heir to the Estate of [}

I it [ s oo ot all relevant times herein
was, acitizen of the State of California. Plaintiff |GG resides,

and at al relevant times herein has resided, in the State of Californiawith the

intention to remain therein and is, and at all relevant times herein has been,
domiciled in the State of California

11.  Paintiff |GGG s the natural daughter of [
B ceceascd, and is aqualifying wrongful death heir to the Estate of [}
B F:intit [ s ond ot all relevant times
herein was, acitizen of the State of California. Plaintiff ||| G

resides, and at al relevant times herein has resided, in the State of Californiawith
the intention to remain therein and is, and at all relevant times herein has been,
domiciled in the State of California.

12, Plaintiff || is the natural son of [N
I ceceased, and is aqualifying wrongful death heir to the Estate of |||
B Attt | s o ot all relevant times herein was,
acitizen of the State of California. Plaintiff |GGG resides, and

at al relevant times herein has resided, in the State of Californiawith the intention
to remain therein and is, and at all relevant times herein has been, domiciled in the
State of California

13.  Plaintiff ||| is and at al relevant times herein
was, a citizen of the State of California. Plaintiff ||| GGG s ond a

all relevant times herein was, a citizen of the State of California. Plaintiff -
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I csides, and at all relevant times herein has resided, in the State of
Californiawith the intention to remain therein and is, and at all relevant times
herein has been, domiciled in the State of California

14.  Atadll relevant times herein, Decedent ||| vas acitizen
of the State of California. At all relevant times herein, Decedent ||| EEGN
resided in the State of Californiawith the intention to remain therein and was
domiciled in the State of California

15.  Atall relevant times herein, Decedent N vas a citizen of
the State of California. At all relevant times herein, Decedent ||| resided
in the State of Californiawith the intention to remain therein and was domiciled in
the State of California

16.  Prior to her death, || \2s an active person who wasin
good health. MrsJjjjjjj attended church regularly and enjoyed gardening and
crocheting. Mrs. - and Plaintiffs shared an extremely close relationship.

17.  Prior to his death, || vas an active person. A retired
contractor, Mr ] was skilled at wood work, often building items for his family
members. Mr. - enjoyed camping and hosting family get-togethers.

18. Mr. and Mrs. - were married for 6.5 years. Together they enjoyed
RV’ ing across the country.

B. Defendant

19. Defendant Chrysler Group LLC (“CHRY SLER”) isa Delaware
limited liability company with its principle place of businessin Auburn Hills,
Michigan. CHRY SLER is authorized to do business in the State of California.

20. CHRYSLER currently hastwo members, Fiat S.p.A (“Fiat”) and the
United Auto Workers' Retiree Medical Benefits Trust (the "VEBA Trust"). See
Chrysler Group LLC 10-Q Quarterly report at 9 and 45, available at

http://services.corporate-
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- N (= ccoos on

February 29, 2012) (filed on 11/14/2011).*

21. For al relevant times herein, Fiat is and was incorporated under the
laws of Italy and maintainsits principle place of businessin Turin, Italy. See
Chrysler Group LLC 10-Q Quarterly report at 9 and 45, available at
http://services.corporate-
rnewseC N (2 ccessed on
February 29, 2012) (filed on 11/14/2011); Fiat’s 2010 Annual Report at 328,
available at http://www.fiatspa.com/en-

US/investor_relations/financia _reports/FiatDocuments/Bilanci/2010/Relazione Fi
nanziaria UK .pdf (last accessed on February 29, 2012).

22. For al relevant times herein, the VEBA Trust is and was a tax-exempt
trust established between the UAW and Chrysler Group LLC, General Motors
Corporation, and Ford Motor Company for the purpose of providing health care
benefits to their retirees. See
http://www.uawtrust.org////Home/trustresources/resourcesanswers/ganda/ganda/sb.
cn (last accessed on February 29, 2012). The trustee of the VEBA Trust is State
Street Bank and Trust Company. See The VEBA Trust Agreement at 1, available
at http://www.uawtrust.org/AdminCenter/FileHandler.ashx? D=521 (last accessed
on February 29, 2012). State Street Bank and Trust Company is incorporated under
the laws of the State of Massachusetts and maintains its principle place of business
in Boston, State of Massachusetts. See

'Plaintiffs jurisdictional allegations go beyond those Defendant CHRY SLER itself
has pled as a plaintiff in federal court to establish federal subject matter jurisdiction
based on diversity of citizenship. See. e.q., Complaint at 1 in Chrysler Group LLC
V. , Case Nom, U.S. District Court of Eastern District of
Pennsylvania (“Chrysler Group ISa Delaware limited liability company with
its principle place of businessin Auburn Hills, Michigan.”).
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http://corp.sec.state.ma.us/corp/corpsearch/CorpSearchSummary.asp?ReadFromDB
=True& UpdateAllowed=& FEIN=000113132 (last accessed on February 29, 2012).
23. TheVEBA Trust is governed and managed by a committee of eleven

(13 incvical tustees nemet

I O ormtion and belct

Plaintiffs believe and are informed that each of the eleven (11) individual trustees

Is, and at all relevant times herein was, a citizen of the State of Michigan. On
information and belief, Plaintiffs believe and are informed that each of the eleven
(11) individual trustees resides, and at all relevant times herein has resided, in the
State of Michigan with the intention to remain therein and is, and at all relevant
times herein has been, domiciled in the State of Michigan.

24.  Chryder LLC, now known as Old Carco LLC, was the manufacturer
of the subject vehicle. At all relevant times herein, Chryser LL C manufactured
automobiles, sport utility vehicles, subject vehicles, and vans that are sold
throughout the United States and in foreign countries.

25. Pursuantto 11 U.S.C. 8§ 363(f), Chrydler LLC or Old Carco LLC sold
substantially all of its assets in a bankruptcy proceeding before the U.S. Bankruptcy
Court for the Southern District of New Y ork.

26. On August 27, 2009, Defendant CHRY SLER agreed to accept product
liability claims on vehicles such as the subject vehicle manufactured by Chrysler
LLC or Old CarCo LLC “before June 10 that are involved in accidents on or after
that date.” See August 27, 2009 Letter from John T. Bozzella of Chrysler Group
LLP to Honorable Richard Durbin.
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V. FACTUAL ALLEGATIONSREGARDING THE PARK-TO-
REVERSE DEFECT

27. A “park-to-reverse” defect can exist in avehicle equipped with an
automatic transmission when there is inadequate mechanical force (called
“detenting force”) provided by the automatic transmission system to ensure that the
vehicle' s transmission always defaults into an intended gear position (such as park
or reverse) when an operator does not fully shift into that intended gear position.

28. Inavehicle with a park-to-reverse defect an operator of the vehiclein
normal use can inadvertently place the shift selector between the intended park and
reverse gear positions. The shift selector will remain for a period of time between
the intended gear position and from this position the vehicle then may (or may not)
have a delayed engagement of powered reverse, or may roll asit would in neutral.

29. Because of the possible delay in the engagement of reverse gear when
an operator places the vehicle into what, from the vehicle’'s “ cues,” the operator
would reasonably believe to be park, the park-to-reverse defect is unreasonably
dangerous because an operator may have exited the vehicle, or be exiting the
vehicle, when the vehicle suddenly and unexpectedly moves backwards in powered
reverse.

30. Asaresult of injuries and deaths resulting from park-to-reverse
accidents (sometimes referred to as “inadvertent rearward movement”) from at |least
the 1950's and 1960’ s the Automobile Industry has been aware of the defect, and
the need to design vehicles so as to prevent the vehicle' s shift selector being placed
in a position between the intended gear positions from which the vehicle can then
have a delayed engagement of reverse.

31. Defendant CHRY SLER in specific was well aware of the need to
design its automatic transmission system so that an operator could not leave the

vehicle between park and reverse from which there could be a delayed engagement
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of reverse. Noticeto Defendant CHRY SLER, well prior to the Plaintiffs' and
decedents’ injuries, of the need to avoid a park-to-reverse defect included:

a numerous park-to-reverse incidents on various vehicles made by
Defendant CHRY SLER in the 1960’s, 1970’s, and 1980's which CHRY SLER
received notice of through customer complaints;

b. numerous reports of injuries and deaths and an investigation by
the National Highway Traffic Safety Administration (“NHTSA™) (EA 91-010) of
Defendant CHRY SLER’s K car vehiclesin 1990-91. By the closing of EA 91-010
in 1991, Defendant CHRY SLER had received notice of 318 field reports of the
defect and had been sued 23 times while receiving notice of 217 accidents
involving property damage, 111 accidents involving injuries, and reports of 7
fatalities;

C. numerous reports of park-to-reverse accidents and injuriesin
Dodge Dakota pickups beginning in model year 1987. These reports continued
through the opening of an NHTSA investigation of the park-to-reverse problemin
the Dakotas (EA 96-06) which was only closed when in 2000 Defendant
CHRY SLER executed avoluntary recall of certain Dodge Dakotas in an effort to
attempt to prevent further NHTSA action. By the time EA 96-06 was closed in
2000, Defendant CHRY SLER had received reports of 152 incidents, 95 crashes, 20
injuries, and 5 fatalitiesin 1991 and 1992 Dodge Dakotas, as well as numerous
accidents and injuriesin other model year Dodge Dakotas;

d. in 2001, NHTSA opened another investigation, thistime of the
Grand Cherokee for park-to-reverse problems (EA 01-017). By the time that
CHRY SLER instituted another voluntary recall in order to prevent further NHTSA
action, CHRY SLER had received 1,038 complaints involving 428 crashes, 192
injuries, and 4 fatalities on certain model Grand Cherokees. In addition,

CHRY SLER received reports of park-to-reverse accidents and injuries in additional

model years of the Grand Cherokee before and after this recall;
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e in 2004, again prior to Plaintiffs’ and Decedents’ injuries,
NHTSA opened afurther investigation of Defendant CHRY SLER'’ s 2003-2005
Dodge Ram 2500/3500 pick up trucks (EA 04-025). In October 2005, CHRY SLER
reported knowledge of 223 park-to-reverse accidents, which included 21 personal
injury claims, 202 crash claims, and 2 fatalities on certain Dodge Ram pick-up
trucks. Inresponse to this NHTSA investigation, in March 2006, Defendant
CHRY SLER voluntarily recalled the vehicles and installed an “ out-of-park alarm”
which sounded the vehicle' s theft deterrent system (flashing the vehicle' s lights and
sounding the vehicle' s car alarm) if the vehicle operator placed the vehicle into
“false park” and then attempted to open the driver’s side door with the vehicle
running.

32. Despite the many thousands of park-to-reverse accidents and injuries,
and despite the numerous deaths in park-to-reverse accidents, Defendant
CHRY SLER has adopted a consistent policy of refusing to admit the existence of a
defect in the vehicle, and instead blaming any resulting accidents, injuries, and
deaths on “operator error.” CHRY SLER contends that in each of these cases that
the vehicles are being mistakenly left in reverse gear by operators.

33. The standard of care in the automobile industry isto fully investigate
complaints or reports received by an automobile manufacturer which appear to pose
apotential or actual safety risk.

34. Theinvestigative process by which complaints or incident reports are
investigated is atechnique called “root cause analysis’ in which the vehicle
manufacturer’s engineering staff or outside consultants will (a) determineif the
issueis safety-related; (b) carefully analyze the complaint to fully understand it; (c)
attempt to reproduce the complaint on the subject vehicle or an exemplar; (d)
determine if the problem is a manifestation of a unique vehicle feature (e.g., a
vehicle manufacturing defect); (e) if the problem is not so identified identify the

engineering feature of the product which allows for the mechanical system to
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perform in the manner complained of; and (f) determineif there is an engineering
solution through redesigning the product which will prevent it as a mechanical
system from manifesting the complaint in the system or if an adequate redressis not
feasible, then warn adequately to prevent injury.

35. Despite the engineering standard being to conduct all necessary root
cause anaysis, and the fact that CHRY SLER conducted numerous root cause
analyses on other potential and actual defects, CHRY SLER avoided conducting any
adequate root cause analysis on the park-to-reverse defects on any of its vehicles so
asto avoid identifying a defect which would require Defendant CHRY SLER to
undertake expensive measures to fix defective and dangerous vehicles which had
been, and were being, sold to its customers and the public such as Decedents.

36. Defendant CHRY SLER’srefusal over aperiod of over 20 yearsto
conduct appropriate and necessary “root cause analysis’ was done with the
understanding that its failure to conduct root cause analysis and identify and fix the
park-to-reverse defect on its vehicles would result in injuries and deaths, including
theinjuries suffered by Plaintiffs and Decedents.

37. Itisappropriate engineering practice in the automobile industry to
conduct a Design Failure Mode and Effects Analysis (DFMEA) any time a
manufacturer or a supplier of the product creates a new design, makes adesign
change to an existing design, or has adifferent application of an existing
component or subsystem.

38. InaDFMEA, engineers engage in aprocess by which they attempt to
identify potential issues that may be presented by the design, redesign, or pairing of
components. InaDFMEA all prior complaints, campaigns, warranty data or other
documentation available on a specific component or system company-wide is
reviewed and analyzed to identify potential failure modes of a product, develop a

test protocol to test for each of the potential failure modes, and through completing
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such teststo rule out (or identify) the ability of a design, redesign or pairing of
components to fail as have earlier designs.

39. HadaDFMEA been conducted on the transmission systems on
Defendant CHRY SLER' s other vehicles, or the subject vehicle, it would have
easily identified the park-to-reverse defect in the subject vehicle.

40. Yet despite the fact that DFMEA is a standard procedure conducted by
Defendant CHRY SLER, CHRY SLER at no time conducted any DFMEA on the

transmission system of the subject vehicle, or of other of its vehicles.

FIRST CAUSE OF ACTION
(Strict ProductsLlab|I|t¥ Design Defect)
(Against CHRYSLER)

41. Pantiffsincorporate by reference all preceding paragraphs and

alegations asif fully set forth herein.

42. Defendant CHRY SLER designed, engineered, manufactured, tested,
assembled, marketed, advertised, sold and/or distributed the subject vehicle.

43. Defendants CHRY SLER is strictly liable to Plaintiffs because the
subject vehicle was defective and unreasonably dangerous for normal use dueto its
defective design, production, assembly, marketing, advertising, testing, sale,
maintenance and service.

44. Defendants CHRY SLER designed, engineered, tested, assembled,
marketed, advertised, inspected, maintained, sold, distributed, and placed on the
market and in the stream of commerce a defective product, the subject vehicle,
unreasonably dangerous to the consumer, knowing that the product would reach
and did reach the ultimate consumer without substantial change in the defective
condition it was in from the date when it left Defendant’ s control.

45. Defendants CHRY SLER knew or should have known that the ultimate
users or consumers of this product would not, and could not, inspect the subject
vehicle so asto discover the latent defects described above. The subject vehicle

was defective when it |eft the control of Defendant.
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46. Defendants CHRY SLER knew or should have known of the
substantial dangersinvolved in the reasonably foreseeable use of the subject
vehicle, whose defective design caused it to have an unreasonably dangerous
propensity in normal use to have a delayed engagement of a powered reverse, from
what a reasonable person reasonably believes, and from what the vehicle’' s “ cues’
indicate, is“park,” and thus has a high propensity to cause injury and/or death to
the driver and others.

47. Defendants CHRY SLER knew or should have known of the
substantial dangers posed by the subject vehicle.

48. Thesubject vehicle was, at the time of the incident, being used in the
manner intended by Defendants CHRY SLER, and in a manner that was reasonably
foreseeable by Defendant as involving a substantial danger not readily apparent.

49. Decedents were foreseeable users of the subject vehicle.

50. Decedents and Plaintiffs' damages and injuries were the legal and
proximate result of defectsin the subject vehicle.

51. Plaintiffsare, therefore, entitled to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter set
forth.

~ SECOND CAUSE OF ACTION
(Strict Product_sLlabllllg/: Faifureto Warn)
(Against CHRYSLER)

52. Plaintiffsincorporate by reference all preceding paragraphs and

alegations asif fully set forth herein.

53. Defendant CHRY SLER knew and had reason to know, but failed to
warn Decedents and Plaintiffs that the subject vehicle was defective and
unreasonably dangerous for normal use due to the hidden park-to-reverse defect

because of the hundreds of prior complaints on the subject vehicle and the
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thousands of complaints on vehicles with identical and/or substantially similar
transmissions.

54. Defendant CHRY SLER knew and had reason to know, but failed to
warn Decedents and Plaintiffs of the substantial dangers involved in the reasonably
foreseeabl e use of the SUBJECT VEHICLE, whose defective design caused it to
have an unreasonably dangerous propensity in normal use to have a delayed
engagement of a powered reverse, from what a reasonable person reasonably
believes, and from what the vehicle’s “cues’ indicate, is“park”, and thus has a high
propensity to cause injury and/or death to the driver and others.

55. Defendant CHRY SLER designed, engineered, manufactured, tested,
assembled, marketed, advertised, inspected, maintained, sold, distributed, and
placed on the market and in the stream of commerce a defective product, the subject
vehicle, unreasonably dangerous to the consumer, knowing that the product would
reach and did reach the ultimate consumer without substantial change in the
defective condition it was in from the date when it left Defendant’ s control.

56. Defendant CHRY SLER knew or should have known that the ultimate
users or consumers of this product would not, and could not, inspect the subject
vehicle so asto discover the latent park-to-reverse defect described above. The
subject vehicle was defective when it left the control of Defendant.

57. The subject vehicle was, at the time of Plaintiffs’ and Decedents
injuries, being used in the manner intended by Defendant CHRY SLER, andina
manner that was reasonably foreseeable by Defendant as involving a substantial
danger not readily apparent.

58. Decedents were foreseeable users of the subject vehicle.

59. Decedents’ and Plaintiffs damages and injuries were the legal and
proximate result of Defendants’ failure to warn of the defects and dangers inherent

in the subject vehicle.
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60. Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter set
forth.

THI RD CAUSE OF ACTION
egligent Desl grll:)
(Agalnst CHRYSLER)
61. Plantiffsincorporate by reference all preceding paragraphs and

alegations asif fully set forth herein.

62. Defendant CHRY SLER owed a duty to Decedents and Plaintiffs to use
reasonable care in the design, engineering, manufacturing, testing, assembly,
marketing, advertisement, inspection, maintenance, sale, warning and distribution
of the subject vehicle, to be used by the public and ultimate users, like Decedents,
for the purpose for which it was intended.

63. Defendant CHRY SLER breached said duty and are guilty of one or
more of the following negligent acts and/or omissions:

a Failing to use due care in the design, engineering, testing,
assembly, marketing, advertising, inspection, maintenance, sale and/or distribution
of the and/or to utilize and/or implement reasonably safe designsin the
manufacture of the subject vehicle;

b. Failing to design, manufacture and incorporate or to retrofit the
subject vehicle with reasonable safeguards and protections against park-to-reverse
incidents (or the vehicle alternatively being left in reverse and exited) and the
consequences thereof when used in the manner for which it was intended,;

C. Failing to adequately prevent, identify, mitigate, and fix
defective designs and hazards associated with park-to-reverse incidentsin

accordance with good engineering practices,
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d. Failing to make timely and adequate correctionsto the
manufacture and design of the subject vehicle so as to prevent and/or minimize the
problem of park-to-reverse incidents;

e Otherwise being careless and negligent.

64. The aforementioned negligent acts and omissions of Defendants were
the direct and proximate cause of Plaintiffs’ and Decedents' damages.

65. Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter set
forth.

FOURTH CAUSE OF ACTION
(Neg\“g_ent Fallureto Warn)
(Against CHRYSLER)

66. Plaintiffsincorporate by reference all preceding paragraphs and

alegations asif fully set forth herein.

67. Defendant CHRY SLER owed a duty to Decedents and Plaintiffs to use
reasonable care in the design, engineering, manufacturing, testing, assembly,
marketing, advertisement, inspection, maintenance, sale, warning and distribution
of the subject vehicle to be used by the public and ultimate users, like Decedents,
for the purpose for which it was intended.

68. Defendant CHRY SLER breached said duty and are guilty of one or
more of the following negligent acts and/or omissions:

a Failing to provide adequate and proper warnings to the public
and to Plaintiffs and Decedents of the propensity of the subject vehicle to be
involved in park-to-reverse incidents (or alternatively, the driver to inadvertently
exit in reverse) when used in the manner for which it was intended,;

b. Failing to notify and warn the public including Plaintiffs and
Decedents of reported park-to-reverse incidents and thus misrepresenting the safety

of the subject vehicle generally;

-15- FIRST AMENDED COMPLAINT
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C. Otherwise being careless and negligent.
69. The aforementioned negligent acts and omissions of Defendant were
the direct and proximate cause of Decedents and Plaintiffs damages.
70. Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trial.
WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter set
forth.

FIFTH CAUSE OF ACTION
lgence
(Agai(nste%:lg Ry ER)

71. Plantiffsincorporate by reference all preceding paragraphs and

alegations asif fully set forth herein.

72. Defendant owed a duty to Decedents and Plaintiffs to use reasonable
care in the design, engineering, testing, assembly, marketing, advertisement,
Inspection, maintenance, sale, warning and distribution of the subject vehicle, as
well as any “fix” for the park-to-reverse defect to be used by the public and ultimate
users, like Decedents, for the purpose for which they were intended.

73. Defendant breached said duty and is guilty of one or more of the
following negligent acts and/or omissions:

a Failing to use due care in the design, engineering, testing,
assembly, marketing, advertising, inspection, maintenance, sale and/or distribution
of the subject vehicle and/or to utilize and/or implement reasonably safe designsin
the manufacture of the subject vehicle;

b. Failing to provide adequate and proper warnings to the public
and to Decedents and Plaintiffs of the subject vehicle s propensity to beinvolved in
park-to-reverse incidents when used in the manner for which it was intended,;

C. Failing to design, incorporate, or retrofit the subject vehicle with
reasonabl e safeguards and protections against park-to-reverse incidents and the

consequences thereof when used in the manner for which it was intended,;
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d. Failing to adequately prevent, identify, mitigate, and fix
defective designs and hazards associated with park-to-reverse incidentsin
accordance with good engineering practices,

e Failing to notify and warn the public including Decedents and
Plaintiffs of reported park-to-reverse incidents and thus misrepresenting the safety
of the subject vehicle and the model subject vehicle generally;

f. Failing to make timely and adequate correctionsto the
manufacture and design of the subject vehicle so as to prevent and/or minimize the
problem of park-to-reverse incidents;

0. Failing to use due care in the testing, inspection, maintenance
and servicing of the subject vehicle at all times prior to the incident; and

h. Otherwise being careless and negligent.

74. The aforementioned negligent acts and omissions of Defendant were
the direct and proximate cause of Decedents' and Plaintiffs damages.

75. Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter set
forth.

SIXTH CAUSE OF ACTION _
(Breach Of Implied Warranties—Merchantability And Fitness
For A Particular Purpose)
(Against CHRYSLER)

76. Plaintiffsincorporate by reference all preceding paragraphs and
alegations asif fully set forth herein.

77. Prior to the time that the subject vehicle was being used by Decedents
during the incident, the Defendants impliedly warranted to members of the general
public, including Decedents that CHRY SL ER-manufactured vehicles including the
subject vehicle were of merchantable quality and safe for the use for which it was
intended by the Defendant.
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965793.1 CASE NO.




Case |l Document 14 Filed 03/01/12 Page 19 of 24 Page ID #:536

© 00 N OO O b~ W DN B

N DN D DN DN DNMNDNNMNDNNPEP PP PP PP PERE PR
o N o oo A WO N P O O 0O N O O A WO N +— O

78. Decedentsrelied on the skill and judgment of Defendant, in the
selection, purchase and use of the subject vehicle.

79. The subject vehicle was not safe for itsintended use nor was it of
merchantable quality as warranted by Defendant, and each of them, in that it was
defectively designed, thereby dangerously exposing the user of said CHRY SLER-
manufactured vehicles including the subject vehicle to serious injuries.

80. Asalegal and proximate result of the breach of said implied warranty,
Plaintiffs and Decedents sustained the injuries and damages herein set forth.

81l. Plaintiffsare, therefore, entitled to damagesin an amount to be proven
at the time of trial, including, but not limited to, the purchase price of the subject

vehicle and all interest accrued on the principle balance.

SEVENTH CAUSE OF ACTION
Wrongful Death
(Against CHRYSLER)

82. Plaintiffsincorporate by reference all preceding paragraphs and
alegations asif fully set forth herein.

83.  Plaintiff |GGG s the natura daughter of [}
B cecessed, and is aqualifying heir to the Estate of ||| G-
84.  Plaintiff |GGG is the natural daughter of i}
B ceceascd, and is aqualifying heir to the Estate of |G-
85.  Plaintiff ||| GGG is the natural son of [N
I deceased, and isaqualifying heir to the Estate of || Gz
86.  Plaintiff, ||| GGG s the natural son of |G

deceased, and is aqualifying heir to the Estate of ||| N

87. Asaresult of Defendant’ s actions, inactions, and negligence as alleged
herein, || suffered and died from fatal injuries on or about February
27, 2011.
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88. The damages claimed for wrongful death and the rel ationships of

Plaintiffs to decedent || 2re asfollows:

a | idividualy asaqualifying heir and
wrongful death claimant, pursuant to law, claims: loss of financial support; loss of
services; loss of decedent || 10ve. companionship, comfort, care,
assistance, protection, affection, society, and moral support; loss of decedent-
I trcining and guidance; medical, funeral and burial expenses; and all
other damages permitted by law.

b. | ioividualy as aquaifying heir

and wrongful death claimant, pursuant to law, claims: loss of financial support; loss
of services; loss of decedent || 10ve. companionship, comfort,
care, assistance, protection, affection, society, and moral support; loss of decedent
I trcining and guidance; medical, funeral and burial expenses; and
al other damages permitted by law.

c . idividualy as aquaifying heir and

wrongful death claimant, pursuant to law, claims: loss of financial support; loss of

services; loss of decedent || 10ve. companionship, comfort, care,
assistance, protection, affection, society, and moral support; loss of decedent i

I trcining and guidance; medical, funeral and burial expenses; and all
other damages permitted by law.

89. Asaresult of Defendant’ s actions, inactions, and negligence as alleged
herein, | suffered and died from fatal injuries on or about February 27,
2011.

90. The damages claimed for wrongful death and the relationships of

Plaintiffs to decedent I ac asfollows:
a | idividualy asaqualifying heir and

wrongful death claimant, pursuant to law, claims: loss of financial support; loss of
services; loss of decedent ||| ]l 'ove. companionship, comfort, care,
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assistance, protection, affection, society, and moral support; loss of decedent-
I tr:ining and guidance; medical, funeral and burial expenses; and all
other damages permitted by law.

RELIEF REQUESTED

WHEREFORE, Plaintiffs pray judgment against Defendant, as hereinafter

follows:

On PLAINTIFFS FIRST CAUSE OF ACTION:

1.
2.
3.
4,

For medical and incidental expenses according to proof;
For other special damages according to proof;
For general and emotional distress damages;

For preggudgment interest on the award for damages rendered in favor

of Plaintiffs, calculated from the time the cause of action arose, or as provided in
the California Civil Code; and
On PLAINTIFFS SECOND CAUSE OF ACTION:

1
2.
3

4,

For medical and incidental expenses according to proof;
For other special damages according to proof;
For general and emotional distress damages;

For preggudgment interest on the award for damages rendered in favor

of Plaintiff, calculated from the time the cause of action arose, or as provided in the
California Civil Code; and
On PLAINTIFFS THIRD CAUSE OF ACTION:

1
2.
3

4,

For medical and incidental expenses according to proof;
For other special damages according to proof;
For general and emotional distress damages;

For pregyudgment interest on the award for damages rendered in favor

of Plaintiff, calculated from the time the cause of action arose, or as provided in the
California Civil Code; and
On PLAINTIFFS FOURTH CAUSE OF ACTION:

965793.1
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1 For medical and incidental expenses according to proof;

2. For other special damages according to proof;

3 For general and emotional distress damages;

4, For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
Cdlifornia Civil Code; and
On PLAINTIFFS FIFTH CAUSE OF ACTION:

1. For medical and incidental expenses according to proof;

2. For other special damages according to proof;

3. For general and emotional distress damages;

4, For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
Cdlifornia Civil Code; and
On PLAINTIFFS SIXTH CAUSE OF ACTION:

1 For medical and incidental expenses according to proof;

2. For other special damages according to proof;

3 For general and emotional distress damages;

4, For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
Cdlifornia Civil Code; and

5. For the purchase price of the SUBJECT VEHICLE including any and
all interest accrued on principle balance.

On PLAINTIFFS SEVENTH CAUSE OF ACTION:
1. For medical and incidental expenses according to proof;
2. For other special damages according to proof;

3. For general and emotional distress damages,
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4, For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
Cdlifornia Civil Code; and

ON ALL CAUSESOF ACTION:

1. For costs of suit; and

2. For such other and further relief as the court deems proper.

Dated: March 1, 2012

By:_ /s/ Scott P. Nealey
Scott P. Nealey

Robert J. Nelson (State Bar No. 132797)
Scott P. Nealg a([ ate Bar No. 193062)
CeciliaHan E?A e Bar No. 235640)
LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Embarcadero Center West

275 Battery Street, 30th Floor

San Francisco, CA 94111-3339
Telephone: (415) 956-1000

Facsmile: (415) 956-1008

Attorneysfor Plaintiffs

FIRST AMENDED COMPLAINT
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DEMAND FOR JURY TRIAL

Plaintiffs hereby demand ajury trial on all causes of action and claims with

respect to which he hasaright to jury trial.

Dated: March 1, 2012

965793.1

By:_ /s/ Scott P. Nealey
Scott P. Nealey

Robert J. Nelson (State Bar No. 132797)
Scott P. Nealg a([ ate Bar No. 193062)
CeciliaHan E?A e Bar No. 235640)
LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Embarcadero Center West

275 Battery Street, 30th Floor

San Francisco, CA 94111-3339
Telephone: (415) 956-1000

Facsmile: (415) 956-1008

Attorneysfor Plaintiffs
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AQ #40{Rév. 12409} Summong fn a Civil Action (Page 2)

Civil Action No.

~ PROOF OF SERVICE

(This section should no! be filed with the court unless required by Fed. R. Civ. P. 4 (I}

This summons for frame of individual and title, if any}

was received by me on {dase)

O I perscnally-served (he summons on the individual &t (pface)

on {date) : yor

O et the summons at the individual’s residence or usual place of abode with frame)

» 4 person of suitable age and discretion who resides there,

‘on {date) _ » and mailed a copy to the individual’s last known address; or -

3 I served the summons on (hame of indfvidual)

-designa.ted by law to accept service of process on behaif of frame of organizition)

. who is

On {dare) . ;or

0 I returned the summons unexecuted bécause

O Other fspacifi):

My fea are § ' for tmve.l and $

for services, for a'tolal of § 0.00

I declare under penalty of perjury (hat this information is true.

‘Date:

Server ‘s signoture

Prirded name and title

Server ‘s address

Additional information regarding attempted service, etc:
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21. Pursuantto 11 U.S.C. § 363(f), Chrysler LLC or Old Carco LLC sold
substantially all of its assets in a bankruptcy proceeding before the US. Bankruptcy
Court for the Southern District of New York.

22, On August 27, 2009, Defendant CHRYSLER agreed to accept prodﬁct
liability claims on vehicles such as the subject vehicle -manufactured by Chrysler
LLC or Old CarCo LLC “before June 10 that are iﬁvolved in accidents on or after
that date.” SeelAugust 27, 2009 Letter from John T. Bozzella 6f Chrysler Group
LLP to Honorable Richard Durbin. |

23, Plaintiffs are presently unaware of the true names and capacities of
Defendants sued herein as DOES 1-100, inclusive, and therefore sue these ‘
Defendants by such fictitious names. Plaintiff will amend this complaint to allege
their true names and capacities when ascertained. Plaintiffs are informed and
believes and thereon allege that each of the fictitiously named Defendants is an
agent, employée or affiliate of Defendants and is responsible for the unlawful
conduct herein alleged, and that said Defendants proximately caused the harm
alleged herein, |

- IV. FACTUAL ALLEGATIONS REGARDING THE PARK-TO-
REVERSEDEFFCT o = AR

24, A “par]-ﬁ;to-reverse”' defect can' exist in a vehiclc; equipped W1than
automatic transmission when there is inadequate mechanical force (called
“detenting force”) provided by the automatic transmission system to ensure that the
vehicle’s tmnsmiséion always defaults into an intended gear position (such as park
or re‘verée) when an operator does not fully shjft into t'hat- intended gear position.

25. Inavehicle witha park-to-rev&se defect an operator of the vehicle in
normal use can inadvertently place the shift selector between the intended park and
referse géar positions. The shift selector will remain for a period of timev between
the intended gear position and from this position the vehicle then may (or may not)

have a delayed engagement of powered revérse', or may roll as it would in neutral.

9340246 _ ' -4-
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26. Because of the possible delay in the engagement of reverse gear when
an operator places the vehicle into what, from the vehicle’s “cue_s;" the operator
would reasonably believe to be park, the park-to-reverse defect is unreasonably
dangerous because an operator may have exited the vehicle, or be exiting the
vehicle, when the vehicle suddenly and unexpectedly moves backwards in powered
reverse. ' _ |

27.  As a result of injuries and d.eal.hsl resulting from ﬁalk-to—revérse
accidents (sometimes referred to as “inadvertent rearward movement”) from at least
the 1950’s and 1960°s the Automobile Industry has been aware of the defect, and
the need to design vehicles so as td prevent the vehicle’s shift selector being placed
in a position between the intended gear positioné from which the vehicle can then
ha\_:e a delayed engagement of reverse.

28. Defendant CI-IRY_SL_ER' in specific was well aware of the need to
design its automatic transmission system so that an Opératoi' could not leave the

vehicle between park and reverse from.which there could be a delayed engagement

| ofreverse. Notice'to Defendant CHRYSLER, well prior to the Plaintiffs’ and

decedents’ inju.ries,'of the need to avoid a park-to-reverse defect included:

- a, nurn.erous park-to-reverse incidents on various vehicles made by
Defendant CHRYSLER in the 1960’s, 1970’s, and 1980’s which CHRYSLER
received notice of through customer complaints;

b.  numerous repc;rts of injuries and deaths and an investigation by
the National Pﬁghwalerafﬁc Safety Administration t“NI—ITSA”) (EA 91-01 0) of
Defendant CHRYSLER’s K car vehicles in 1990-91. By the closing of EA 91-010
in 1991, Defendant CI—IRYS'LER'had received notice of 318 field reports of the

defect and had been sued 23 times while receiving notice of 217 accidents

~involving property damage, 111 accidents involving inj uries, and reports of 7

fatalities;
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c.  numerous reports of park-to-reverse accidents and Injuries in
Dodge Dakota pickups beginning in rﬁodel year 1987. These reports continued
through the opening of an NHTSA investigation of the park-to-reverse problem in
the Dakotas (EA 96-06) which was only closed when in 2000 Defendant
CI—IRY_SLER éxec_:uted a voluntary recall of certain Dodge Dakotas in an effort to
attempt to prevent further NHTS A action. By the time EA 96-06 was closed in
2000, Defendant CHRYSLER had received reports of 152 incidents, 95 crashes, 20
injuries, and 5 fatalities in 1991 and 1992 Dodge Dak’otas; as well as numerous

accidents and injuries in other model year Dodge Dakotas;

d.  in200 1, NHTSA opened another investigation, this time of the
Grand Cherokee for park-to-reverse problems (EA 01-017). By the time that

j CHRYSLER instituted another voluntary recall in order to prevent further NHTSA

action, CHRYSLER had received 1,038 complaints involving 428 crashes, 192
injuries, and 4 fatalities on certain model Grand Cherokees. In addition,
CHR_YSLER received reports of park-to-reverse accidents and injuries -in Iadditional
model years of the Grand Cherokee before and after this recall;

e.  in 2004, again prior to Plaintiffs’ and Decedents’ injuries,
NHTSA opened & further investigation of Defendant CHRYSLER’s 2003 2005
Dodge Ram 2500/3500 pick up trucks (EA 04-025). In October 2005, CHRY SLER
repbrted knowiedge of 22_3' park-td—reverse accidents, which included 21 personal
injury élaims, 202 crash claims, and 2 fatalities on certain Dod ge Ram pick-up
trucks. In respbnse to this NHTSA investigation, in March 2006, Defendant
CHRYSLER voluntarily recalled the vehicles and installed an “out-of-park alarm”

“which sounded the vehicle’s theft deterrent system (flashing the vehicle’s lights and

sounding the vehicle’s car alarm) if the vehicle operator placed the vehicle into
“false park” and then attempted to open the driver’s side door with the vehicle

running.

9344246 : -6-
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29. Despite the many thousands of pafk—te-reverse accidents and injuries,

-and despite the numerous deaths in park-to-reverse accidents, Defendant

CHRYSLER has edopted -a consistent policy of refusing to admit the existence of a .
defect in the vehicle, and instead blaming any resulting accidents, injuries, and
deaths on “operater error.” ‘CHRYSLER contends that in each of these cases that
the vehicles are being mistakenly left in i'everSe gear by operators.

30. The standard of care in the automobile industry is to fully investigate
cemplaints -or reports received by an automobile manufacturer which appear to pose
a potential or actual safety risk. N

31. The investigative process by which complaints or incident reports are
investigated is a technique called “root cause analysis™ in which the vehieie
manufacturer’s engine.ering staff or outside consultants will (a) determine if the
issue is safety-related; (b) carefully analyze the cemplaint to fully understand it; (c)
attempt to reproduce the complaint on the subject vehicle or an exemplar; (d) ‘
determine if the problem is a manifestation of a unique vehicle feature (e.g., a
vehicle ﬁ1anufacturing’ defect); (e) if the problem is not so identified identify the
engineering feature of the product which aliows for the mechanical system to
perform in the manner complained of; and (f) determine if there is an englﬁee:ing
solution through redesigning the prodtict which will prevent it as 5 mecha;rﬁcal
system from manifesting the complaint in the system or ifan adequate redress is not .
feasible, then warm adequaiely to prevent injury.

32. Despite the engineering standard being to conduct all necessary root
cause analysis, and the fact that CI-[RYSLER conducted numerous root cause
analyses on other potential and actual defects, CHRYSLER avoided conducting any
adequate root cause analysis on the park-to-reverse defects on any of its vehicles so
as to avoid identifying a defect which would re_ciuire Defendant CHRYSLER to
-undertake expensive measures to fix defective and dangerous vehicles which had

been, and were being, sold to its customers and the public such as Decedents. _

- 934424.6 o -7-
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33. Defendant CHRYSLER's refusal over a period of over 20 years to

conduct appropriate and necessary “root cause analysis” was.done with the

‘understanding that its failure to conduct root cause analysis and identify and fix the

park-to-reverse defect on its vehicles would result in injuries and deaths, including
the injuries suffered by Plaintiffs and Deccdents.

34, - Itis appropnate enginecring practice in the automobile industry to
conduct a Design Failure Mode and Effects Analysis (DFMEA) any time a
manufacturer or-a supplier of the product creates a new design, makes a design
change to an existing design, or has a different application of an existing |
component or subsystem. ) | o

35. InaDFMEA, engineers engage in a process by which they attempt to
identify potential issues that may be presenied by the design, redesign, or pairing of
components. Ina DFMEA all prior complaints, campaigns, warranty data or other
documentation available on a speci fic component or system company-wide is
reviewed and analyzed to identif_\.,r potential failure modes of a product, devc'lop a
fest protocol to test for each of the potential failure modes, and through compicting
such tests fo rule out (or identify) the ability of a design, redesign or pairing of
components to fail as have earlier designs. '

36. Hada DFMEA been conducted on the transmission systems on
Defendant CHRYSLER s other 'vehicles, or the subj ect vehicle, it would have
easily identified the park-to-reverse defect in the subject vehicle.

37.  Yet despite the fact that DFMEA is a standard procedure conducted by

Defendant CHRYSLER, CHRYSLER at no time conducted any DEMEA on the

transmission system of the subject vehicle, or of other of its vehicles.

FIRST CAUSE OF ACTION
(Strict Products Elaﬁlll? Design Defect)
(Against All Defendants

38. Plaintiffs incorporate by rcference all prcccdmg paragraphs and
allcgatlons as if fully set forth herein.

934424.6 -8-
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39. Defendant CHRYSLER designed, engineered, manufactured, tested,
assembled, marketed, advertised, sold and/or distributed the subject vehicle.

40. Defendants CHRYSLER and the Doe Defendants are strictly liable to
Plaintiffs because the subject vehicle was defective and unreasonably dangerous for
normal use due to its defective design., production, assembly, marketing,
advertising, testing, sale, maintenance and service.

41. Defendants CHRYSLER and the Doe Defendants designed,

| engineered, tested, assembled, marketed, advertised, inspected, maintained, sold,

distributed, and placed on the market and in the stream of commerce a defective

product, the subject vehicle, unreasonably dangerous to the consumer, knowing that

the pfoduct would reach and did reach ﬂle ultimate consumer without substantial

change in the defective conditiou it was in from the date when it left each

Defendant’s control. ‘ _
42.  Defendants CHRYSLER and the Doe Defendants knew or should

have known that the ultimate users or consumers of this product would not, and

~ could not, inspect the subject vehicle so as to discover the latent defects described

~above. The subject vehicle was defective when it left the control of each of these’

Defendants.

43, Defe_ndants CHRYSLER and the Doe Defendants knew or should ha_Lve :

known of the substantial dangers involved in the reasonably foreseeable use of the

- subject vehicle, Wh()se defective de51gn caused it to have an unreasonably

dangerous propen51ty in normal use to have a delayed engagement ofa powered
reverse, from what a reasonable person reasonably believes, and from what the
vehlcle’ “cues indicate, is pa.rk., and thus has a high propen51ty to cause injury
and/or death to the dn ver and others. ,

44. Defendants CHRYSLER and the Doe Defendants knew .or should have
known of the substantial dangers posed by the subject vehicle.

9I4124.6 -g-




Pt

O 00 ] & bh B W

S S R T T S T T T o S e R — S
0 ~1 & L AW RN~ O W R W N = O

45.  The subject vehicle was, at the time of the incident, being used in the
manner intended by Defendants CHRYSLER and the Doe Defendants, and in a
manner that was reasonably foreseeable by Defendants as involving a substantial
danger not readily apparent. | |

46.  Decedents were foreseeable users of the subject Vehlcle

47, Decedents’ and Plaintiffs’ damages and injuries were the lega.l and
proximate result of defects in the subject vehicle.

- 48.  Plaintiffs are, therefore, entit]ed to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plamtlffs pray judgment agamst Defendants and each of

them, as hereinafter set forih.

SECOND CAUSE OF ACTION
(Strict Products Liabilify; Failure to Warn)
(Against All Defendants)

49.  Plaintiffs incorporate by reference all preceding paragraphs and
allegations as if fully set forth herein. ' -

50. Defendant CHRYSLER and the Doe Defendants knew and had reason
to know, but failed to warn Decedents and Plaintiffs that the subject vehicle was

defective and uhreasonably dangerous for normal use due to the hidden park-to-
reverse defect because of the hundreds of prior complaints on the subject vehicle
and the thousands of complaints on vehicles with identical and/or substantially
similar transmissions. _ _ _ | _

'51.  Defendant CHRYSLER and the Doe Defendants knew and had reason
to know, but failed to warmn Decedents and Plaintiffs of the substantial dhngers

‘involved in the reasonably foreseeable use of the SUBJECT VEHRHICLE, whose

defective design caused it to have an unreasonably dangerous propensity in normal
use to have a delayed engagement of a powered reverse, from what a reasonable
person reasonably believes, and from what the vehicle’s “cues” indicate, is “park”,

and thus has a high propensity to cause injury and/or death to the driver and others.

94246 - ' -10 -
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52, Defendant CHRYSLER and the Doe Defendarits designed, engineered,
manufactured, tésted_, assembled, inarketed, advertised, inspected, _maintained, sold,
distributed, and placed on the market and in the stream of commerce a defective
product, the subject vehicle, unreasonably dangerous to the consumer, knowing that
the product would reach and did reach the ultimate consumer without substantial
change in the defective condition it was in from the date when it left each
Defendant’s control. |

| 53. Defendant CHRYSLER and the Doe Defendants knew or should have
known that the ultimate users or consumers of this product would not, and could
not, inspect the subject vehicle so as to discover the latent park-to-reverse defect
described above. The subject vehicle was defective when it left the control of each
of these Defendants. | '

| 54. The subject vehicle was, at the time of Plaintiffs’ and Decedents’
injuries, being used in the mah.ner intended by Defendant CHRYSLER and Doe
Dcfendants, and in a manner that was reasonably foreseeable by Defendants as
involving a substantial danger not readily apparent.
- 55.  Decedents were foresecable users of the subject vehicle. _

56. Decedents’ and Plaintiffs’ damagesand injuries were the legal and
proxnmatc result of Defendants” failure to warn of the defects and da.ngers inherent
in the sub)ect vehicle. _

57. Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trlal |

WHEREF ORE Plaintiffs pray judgment agamst Defendants and each of
them, as hereinafter set forth.

THIRD CAUSE QF ACTION
9 LgE ent Design)
(Agaipst CHRYS and the Doe Defendants)

584- Plaintiffs incorporate by reference all preceding paragraphs and

allegations as if fully set forth herein.

9344246 -11 -
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59. Defendant CHRYSLER and Doe Defendants and each of them, owed a
duty to Decedents and Plajntiffs.to use reas'oriabie care in the design, engineering,
manufacturing, testing, assembly, marketing, advertisement, inspection, -
maintenance, sale, warning and distribution of the subject vehicle, to be used by the
public and ultimate users, like Decedents, for the purpose for which it was intended.

60. Defendant CHRYSLER and Doe Defendants breached said duty and
are guilty of one or more of the following negligent acts and/or omissions:

- a.  Failing to use due care in the design, engineering, testing, |
assembly, marketing, advertising, inspection, maintenance, sale and/or distribution
of the and/or to utilize and/or implement reasonably safe designs in the
manufacturé of the subject vehicle;

b.  Failing to design, manufacture and.incorporale or to retrofit the -

subject vehicle with reasonable safeguards and protections against park-to-reverse

incidents {or the vehicle alternatively being left in reverse and exited) and the

consequences thereof when used in the manner for which it was intended;

| c. - Failing to-adequately prevent, identify, mitigate, and fix
defective deéigns and hazards associated with park-to-reverse incidents in
'acéordance with good engineering practices;

d. | Failing to make timely and adequate corrections to the
manufacture and design of the subject vehicle so as to prevent and/or mininiize the
problem of park-to-reverse incidents;

. Otherwise being careless and negligent.

61.  The aforementioned negligent acts arid omissions of Def'_éndants were
the direct and proximate cause of' Plaintiffs; and Decedents’ darnages.

62. Plaintiffs ére, therefore, entitled to damages in an amount to be proven
at the time of trial. ' :

WHEREFORE, Plaintiffs pray judgment against Defendants, and each of

them, as hereinafter set forth.

-93§424.6 o -12 -
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FOURTH CAUSE OF ACTION
(Against CI%R SLE?! lal;il ]goe J“[l)ren;endants)

63.  Plaintiffs incorporate by reference all preceding paragraphs and
allegations as if fully set forth herein.

64. Defendant CHRYSLER and Doe Defendants and each of them, owed a
duty to Decedents and P1a1nt1f‘_fs to use reasonable care in the design, engineering,
manufacturing, testing, assembly, marketing, advertisement, inspection,
maintenance, sale, wa.rningr and distribution of the subject vehiclé to be used by the
public and ultimate users, like Decedents, for the purpose for which it was intended.

65. Defendant CHRYSLER and Doe Defendants breached said duty and
are guilty of one or more of the followmg negligent acts and/or omissions:

a.  Failing to provide adequate and proper warnings to the public
and to Plaintiffs and Decedents of the propensity of the subject vehicle to be
involved in park-to-reverse incidents (or alternatively, the driver to inadvertently
exit in reversé) when used in the manner for which it was intended;

- ~ b. Failing to notify and warn the public including Plaintiffs and -
Decedents.of repoﬁed park-to-reverse incidents and thus misrepresenting the safety
of the subject vehicle generally; | -

| c.  Otherwise bei_ng ca_relessand negligent.

66. The aforementioned negligent acts and omissions of Defendants were
the direct and proximate cause of Decedents’ and Plaintiffs’ damages.’ |

67. Plaintiffs are, therefore, éntiﬂed to damages in an amount to be proven
at the time of trial.

WHEREFORE, Plaintiffs pray Judgment against Defendants and each of
them, as hereinafter set forth.

934424.6 -13-
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FIFTH CAUSE OF ACTION
{(Ne li ence) _
(Against efendants)

' 68.  Plaintiffs incorporate by reference all preceding paragmphs and

allegations as if fully set forth herein. _

69.  Defendants, and each of them, owed a duty to Decedents and Plaintiffs
1o use reasonable care in the design, engineering, testing, assembly, marketing,
advertisement, inspection, maintenance, sale, warning and distribution of the
subject vehicle, as well as any “fix” for the park-to-reverse defect to be .used by the
public and ultimate users, like Decedents, for the purpose for which they “;'ere
intended. | o '

70. Defendants breached éaid duty and arc guilty of one or more of the
following negligent acts and/or omissions:

a.  Failing to use due care in the design, engineering, testing,
assembly, marketing, advertising, inspection, maintenance, sale and/or distribution _
of the subject vehitle and/or to utilize and/or implement reasonably safe designs in
the manu facture of the subject vehicle; | '

b.  Failing to provide adequate and proper warnings to the public
and to Decedents and Plaintiffs of the subject vehicle’s propensity to be involved in |
park-to-reverse incidents when used in the manner for which it was intended;

c.  Failing to design, iﬁcorporatc or retrofit the subject vehicle with
reasonable safeguards and protect:lons against park—to—reverse incidents and the
consequences thereof when used In the manner for which it was lntended

d.  Failing to adequately prevent, identify, mitigate, and fix

defective designs and hazards associated with park-to-reverse incidents in

~accordance with good engineering practices;

e.  Failing to notify and wam the public including Decedents and
Plaintiffs of reported park—'to-reve'rsc incidents and thus misrepresenting the safety

of the subject vehicle and the model subject vehicle generally; '

934424.6 . -14-
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f. Failing to make tlmely and adequate corrections to the
manufacture and design of the subject vehicle so as to prevent andlor minimize the
problem of park-to-reverse incidents;

g.  Failing to use due care in the testing, inspection, mailntenance
and servicing of the subject veh.icle- at all times prior to the incident; and

h.  Otherwise Being careless and negligent.

71. The aforementioned negligent acts and omissions of Defendants were
the direct and proximate cause of Decedents’ and Plaintiffs’ -damages. |

72.  Plaintiffs are, therefore, entitled to damages in an amount to be proven
at the time of trial. |

WHEREFORE, Plaintiffs pray ju dgme'nt against Defendants, and each of

them, as hereinafter set forth.

SIXTH CAUSE OF ACTION
(Breach Of Implied Warranties — Merchantability And Fitness
Faor A Particular Purpose)
(Against All Defendants)

73.  Plaintiffs incorporate by reference all preceding paragraphs and |
allegations Ias_if fully set forth herein.

74.  Prior to the time that the subject vehicle was being used by Decedents
during the incident, the Defendants, and each of thém, impliedly waﬁanted to
members of the geﬁeral public, including Decedents that CHRYSLER- |
manufactured vehicles including the subject vehicle were of merchantable quality

| and safe for the use for which it was intended by the Defendants.

75.  Decedents relied on the skill and judgment of Defendants, and each of
them, in the selection, purchase and use of the ;su_bject vehicle.

76. The subject vehicle was hot safe for its intended use nor was it of
merchantable quality as warranted by Defendants, and each of them, in that it was
defectively designed, thereby dangerously exposing the user of said CHRYSLER-

manufactured vehicles including the subject vehicle to serious injuries.

IMUE | ' -15-
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2. For other special damages according to proof;

3. For general and emotional distress damages;

4,  For prejudgment interest on the award for darnages rendered in favor
of Plaintiffs, calculated from the time the cause of action arose, or as provided in
the California Civil Code; and |
On PLAINTIFFS’ SECOND CAUSE OF ACTION:

1 For medical and incidenta) expenses according to proof

2. For oth er special damages according to proof

3 For general and emotional distress damages;

4.  For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the -
California Civil Code; and -

- On PLAINTIFFS’ THIRD CAUSE OF ACTION:

1. Formedical and incidental expenses according to proof;
- 2. For other special damages according to proof;

3. For general and emotional distress damages; |

4.  Yor prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as pr0v1ded in the
California Civil Code; and - |
On PLAINTIFFS’ FOURTH CAUSE OF ACTION:

1. For medical and incidental expenses according to proof;

2. For other special damagee according to proof;

3.  For general and emotional distress damages;

4.  For prejudgment interest on the award for damages rendered in falvor
of Plaintiff, calculated ﬁ'_om the time the cause of action arose, or as provided in ﬂ_le ,
California Civil Code; and | o
On PLAINTIFFS’ FIFTH CAUSE OF ACTION:

I. Formedical and incidental expenses aecordingl to proof;

934424 6 : 18-
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2.  For other special démages according to proof;

3. . For general and emotional distress damages;

4. For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
California Civil Code; and ;

On PLAINTIFFS’ SIXTH CAUSE OF ACTION:

1.  Formedical and incidenta] expenses according to proof;

2. For other special damages accbrding to proof;

3. | For general and emotional distress damages;

4.  For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
California Civil Code; and '

5.  For the purchase price of the SUBJECT ‘VEH[CLE including any and
all interest accrued on principle balance. |
On PLAINTIFFS’ SEVENTH CAUSE OF ACTION: |
For medical and incidental expenses éccord_ing' to proof;

For other special 'd_am’ages according to proof;

W

For general and emotional distress damages;

4, For prejudgment interest on the award for damages rendered in favor
of Plaintiff, calculated from the time the cause of action arose, or as provided in the
California Civil Code; and | |

ON ALL CAUSES OF ACTION:

I.  Forcosts of sujt; and

2. For such other and further relief as the court deems proper.

By: - '
Scott P. Nealey. A

934424.6 . ' _ -19-

Dated: December 19, 2011




W00 ~ O W R W b =

934424 6

Robert J. Nelson éState Bar No. 132797)
Scott P. Nealey (State Bar No. 193062)
Cecilia Han S){ate Bar No. 235640)
LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

~ Embarcadero Center West

275 Battery Street, 30th Floor
San Francisco, CA 94111-3339
Telephone: 5415} 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs
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- DEMAND FOR JURY TRIAL _
Plaintiffs hereby demand a jury trial on all causes of action and claims with

r.espect to which he has a right to jury trial.

Dated: December 19, 2011

o - B B o O N v

934424.6

- LIEFF CAB

By

" 7Scott P, Nealey .

-Robert J. Nelson §State Bar No. 132797)

Scott P. Nealey (State Bar No. 193062)
Cecilia Han {L"iate Bar No. 235640)

SER HEIMANN &
BERNSTEIN, LLP

. Embarcadero Center West

275 Battery Street, 30th Floor
San Francisco, CA 94111-3339
Telephone: 5415; 956-1000

Facsimile: (415)956-1008
Attorneys for Plaintiffs
-21 -




~ UNITED STATE DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Lot =

NOTICE TO COUNSEL -
The caur‘ has directzd that Lﬁefoffamncr _J'T_.tf.g_q ba spacg‘?caﬂy cait’za’ 2 your arren‘mn

L Contmumcr Obhnatlou to R:port Rclatcd Czscs (Local Rule 33 1.3 3)
L Servce of Papers a.nd Process (Local Ruolz 4)

1. CONTINUING OBLIGATIONTO REPORT RELATED CASES

Pariies ate under the continuing obli ation topramptly edvise the Court wheneverone or more civil
actons or procéedings prt‘nouslf commenced and one or more currently fited ppear to be related

Lacal Rujc 83—1 3.3 states: “Tt shall be the continuing duty of the atforey tn any case promptly to
bring to the attention of the Court, by the fling of 2 Motice of Related Case(s) pursyant to [ ocal Rnle 83-
1.3, all facts which i the opinion of the 2ttorney ot party 2ppesr Televant ta a defermination whether such
action and one or more pending acfons should, nndet the cntena and procedures set forth in Local Role
83-1.3, be heard by the same judgc.“

Local Rule 33-1 2.1, states: "It ic not pcu:mssfblc to dismiss and thert:am:r refile ap acnon m— the
purpose of obtaining 2 dlncrentjudoe ‘

Loc__l ‘{Llc 83122 provides: Whenever am acton is distnissed by a party or by the Court before
judgmeni and thereafier the same or essentially the same claims, iovolving the same or essentially the same -
parties, arz alleged {n another action, (he later-filed acton shall ke asﬂgntd 10 the jud ge o whom the first-
filed actonwas assizned. It shall be the duty o f every stiormey 10 amy such later-filed action to bring those
facts o the attention of the Courtin the CW'L] Cover Sheetand by the filing of 2 Notice of Related Cash{s)
pursuant o L R, 83-1.3.

I

IL SERVICE OF PAPERS AND FPROCESS

Local Rule 4-2 states: "Except as otherwise provided by order of Court, ot when required by the
rezties or statutes of the United Sta&s, process shall oot be presented to s United States Marshal for
Service” Service of pracess must be accomplished in accordance with Rule 4 of the Federal Rules of
Civil Procedure ot in any manmer pravided by State Law, whea appliczble. Service upan the United States,
an officer or agency thereof, shall be served pursuant to the provisions of FRCP 4 (7). Service should be

- promptly made; unreasonable delay may result in dismissal of the action under Local Rule 41 2nd Rufe
4(m) of the Federal Rules of Civil Procedure. Proof of service ar # wajver of service of summons and
camplamt mast he fled wth the caort.

This notice shel} be given by the Clark to the plain®iff 21 the time 2 action is filed (or to the
defeodznt at the ime a2 notice of removal is filed), =nd by the plainnff to other pariles as aitzchmenis io
copies of ilie complaint 2nd summonses, ot by the defendznt io other parties zs znzchments to copies of
the notice ta nlzinfiffs of remavzl tafederal court, when served.
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{3) Do the parties agree to ulilize a private madiator in feu of the court’s ADR Program?
Yes[ ] No[]

{4) if this case is in category civil ighls - employmert (442), check ali boxes that desc;'ibe the legal bases of

plaintiff claim{s).

L) Title Vi ' _ L] Age Discrimination

| [] 42 U.S.C. section 1953 : [] Callfomia Fair Emplo-yrnenl and Housing Act
] Americans with Disabilities Acl of -‘l 200’ [] Rehabilitation Act
L] Other

! hereby cerlify [hat all parties have discussed and agree that [he above-mentioned rosponses are true and

" correct.

Date ' Attorney for Plaintiff (Signature)
Attorney for Plainift (Pleess print full nama)
Date E -Atlorney for Defendant {Signature)

Attomey for Defendant {Please print full name)

ADR-8 (04/10) - : ', ADR PROGRAM QUESTIONNAIRE
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