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jurisdictional limits of this Court.

Venue is proper in Harris County, Texas because all or substantial parts of the events or

omissions giving rise to the causes of action occurred in Harris County, Texas.
Iv.

Plaintiff’s insured purchased a vehicle from the Defendant in this state. For a period of time,
the vehicle functioned as it was intended to. A recall then occurred and Plaintiff’s insured took the
vehicle to the Defendant to be repaired. The Defendant was negligent in those repairs, and because
of that, on February 24, 2008, the vehicle was consumed by fire.

V.

On February 24, 2008, Plaintiff’s insured was using the vehicle in a manner intended by the
manufacturer and dealer in that they were using it for transportation. They were using it in precisely
the manner in which people are intended to use their vehicles. It was not being misused or abused.

The vehicle was defective and unsafe for its intended purpose at the time it left the control
of the Defendant when the repairs were done and returned to Plaintiff’s insured. The vehicle was
unreasonably dangerous as was proven by the fire. These defects were the producing cause of
Plaintiff’s insured’s injuries and damages.

VL

The Defendant was negligent in one or more of the following particulars and such negligence
was the proximate cause of Plaintiff’s insured’s damages:

1. In failing to properly repair the vehicle when it was delivered for the recall;

2. In failing to notify Plaintiff’s insured of the defective condition of the vehicle vehicle

when Defendant knew or should have known of such conditions;

3. In failing to timely remedy the defective condition;
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4. In failing to remedy the defective condition when the vehicle was presented to an

authorized dealer for service;

5. In failing to timely or properly notify Plaintiff’s insured to return the vehicle for

proper service at an authorized dealer;

6. In failing to advise Plaintiff’s insured that it was defective and was in need of

correction; and

7. In other respects as may be shown at trial.

VIL

The Defendant expressly and impliedly warranted to Plaintiff’s insured that the vehicle was
of merchantable quality and was safe and fit for the purposes intended when used under ordinary
circumstances and in an ordinary manner. Plaintiff would show that Defendant breached the implied
warranty of merchantability by fumishing a vehicle that, because of the lack of something necessary
for their adequacy, was not fit for the ordinary purpose for which such goods are used, which was
the producing cause of the fire which destroyed Plaintiff’s insured’s property.

Plaintiff would further show that the Defendant breached the implied warranty of fitness for
particular purpose, by furnishing or selecting vehicle components which were not suitable for a
particular purpose while the Defendant had knowledge of the purpose and that the Plaintiff’s insured
would be relying upon the Defendant’s expertise, skill or judgment to fumish or select suitable
vehicle components which was the producing cause of the fire and Plaintiff’s damages.

Plaintiff would further show that the Defendant engaged in a conduct knowingly, and that
the Defendant were actually aware of at the time of the conduct described above, of the falsity,
deception or unfairness of the conduct in question and actual awareness of the conduct constituting

a failure to comply with the warranties mentioned above.
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Plaintiff would further show that the Defendant engaged in an unconscionable action or force
of action that was a producing cause of the damages. The conduct described above, either
independently or in combination, constitutes an unconscionable action or course of action that, and
to the Plaintiff’s insured’s detriment, took advantage of the lack of knowledge, ability, expense or
capacity of the Plaintiff’s insured to a grossly unfair degree, which was a producing cause of the
incident and Plaintiff’s damages alleged herein.

VIILL

Plaintiff insured the vehicle on February 24, 2008, when it was severely damaged due to the
negligence and other wrongful acts on the part of the Defendant. Immediately before said fire, the
property was in a first-class condition. Immediately following the fire, the property had a reasonable
market value in and around Harris County, Texas of $9,255.63 less than its value immediately
preceding said fire. Alternatively, Plaintiff would show that the cost to repair said property to its
former condition was $9,255.63. Plaintiff would further show that such costs were reasonable and
necessary in and around Harris County, Texas and did not enhance the value of the property beyond
1ts reasonable market value prior to the fire.

X.

Plaintiff insured the property as described above. Under the terms of that policy, Plaintiff
paid on behalf of'its insured, $9,255.63. Plaintiffis subrogated against Defendant and Plaintiff sues
for the total amount of $9,255.63.

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that Defendant be cited interms
of law to appear and answer herein, and that upon trial hereof, Plaintiff have judgment against
Defendant for the damages mentioned above, plus costs of court, plus pre- and post-judgment

interest and for such other relief to which Plaintiff may show itself to be justly entitled.
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Respectfully submitted,

CULP & LITTLE

RUSSELL G. LITTLE

State Bar No. 12426200
12345 Jones Road, Suite 190
Houston, Texas 77070
Telephone: (713) 599-1000
Facsimile: (713) 599-1007

ATTORNEY FOR PLAINTIFF
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I. INTRODUCTION

Reportedly, on February 24, 2008, a vehicle fire occurred, involving a 2002
Ford Escape vehicle. On March 7, 2008, Forensic Analysts, Inc. was retained
by Ms. Andrea Mandubourg of Nationwide Insurance Company, to inspect

the vehicle, and determine the origin and cause of the vehicle fire.

On March 10, 2008, Mr. Jeffrey Abrams, BSChE, CFI, CFEI, ASE, CVFI of
Forensic Analysts, Inc., inspected and photographed the Ford Escape vehicle
at Insurance Auto Auction, 2535 West Mount Houston Road in Houston,

Texas.

Samples of the engine oil and automatic transmission fluid were taken,
should an analysis be desired to determine the pre-claim condition of the
engine and the transmission. These samples will be stored at the office of
Forensic Analysts, Inc., pending further instructions from Nationwide

Insurance Company.

This report is based upon information available to us at this time, and is not
necessarily final. Should additional information be presented or discovered,
we reserve the right to review and, if necessary, revise this report and our

conclusions in light of that information.
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II. CONCLUSION

Forensic Analysts, Inc. inspected and photographed the Ford Escape vehicle,

and reviewed file information.

In conclusion, based on our observations and the findings as noted in this
report, it is our opinion that this 2004 Ford Escape vehicle fire originated in
the engine compartment, and was lowest and most intense in the upper
levels of the left-rear corner of the engine compartment at, and immediately
surrounding, the partially consumed brake master cylinder. This fire is
described as a single source area fire origination, lessening in intensity as we
migrated away from the left-rear corner of the engine compartment, in all
directions. It distinctively lessened in intensity away from the upper levels
of the left-rear corner of the engine compartment, toward even the left-front
corner engine compartment situated battery. This battery was burned, but
was not substantially consumed at the time of our inspection. The power
distribution center, immediately to the left of the battery in the left-front
corner of the engine compartment, was also primarily intact at the time of
our inspection. There was a tremendous amount of unconsumed plastic

composite material surrounding it.

The fire dramatically lessened in intensity as we migrated from the upper
levels of the left-rear corner of the engine compartment across the top of
the engine, as evidenced by the intact plastic composite containers in the
right third of the engine compartment. A special note must be made relating
to the significant amount of unconsumed combustible materials in front of,
below, and to the right side of the primarily consumed brake master

cylinder. There were rubber hoses, heater hoses, upper and lower radiator
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hoses, as well as hoses that were routed into the bulkhead behind the
engine, which were still intact and attached at the time of our inspection,
and unconsumed as a result to exposure to this fire. This dramatic lessening
of the fire intensification away from the upper levels to the left-rear corner
of the engine compartment is testament to the fact that this was a single

source area fire origination.

Please note that at the time of our inspection, the brake master cylinder fluid
reservoir was burned to the point of consumption. At the time of our
inspection, eighty percent (80%) of the brake master cylinder was burned to
the point of consumption and/or separation. These were some of the few
components that were burned to the point of consumption. Even the
aluminum alloy ABS (Anti-Lock Brake System) brake controller immediately
below the brake master cylinder was completely intact at the time of our
inspection. This, again, corroborates a belief of a very upper-level left-rear
engine compartment fire. The fire did migrate from the engine
compartment, through the bulkhead access holes, into the interior,
consuming the left third of the top face of the vehicle dash. The reason the
fire migrated into the left-side two-thirds of the top face of the vehicle dash
was due to the relatively large bulkhead access holes, immediately beneath

the brake power booster in the left-rear corner of the engine compartment.

So, there was a natural migration of the fire through the bulkhead access
holes into the left side of the vehicle dash prior to the fire being extinguished
by the fire department. This fire was just communicated to the interior of
the vehicle. The only significant area of fire intensification was that area
immediately neighboring the bulkhead access holes. The burn was primarily
upper level, even in the vehicle dash, only having been intense at, and

immediately above, the bulkhead access holes. More specifically, the vehicle
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dash was the only area within the interior of the vehicle that experienced
any substantial burn intensification at all. The entire front face of the vehicle
dash was relatively uncompromised as a result of exposure to fire or heat.
In fact, both passenger-side and driver-side airbag assemblies did not even
deploy as a result of exposure to this fire. Even the flooring material
beneath the right third and left third of the vehicle dash was intact and
attached and relatively uncompromised. There was some fire fall-down
beneath the steering column, but for the most part, there was no substantial
burn intensification beneath even the left third of the vehicle dash at the
time of our inspection. The fire did not even communicate heat damage to

the interior seats or any of the interior door panels.

The lack of low-level burn, the lack of burn intensification beneath the
vehicle interior, even the lack of burn intensification at, and immediately
surrounding, any of the tire wheel assemblies, with the exception of the
burned to the point of deflation left-front tire wheel assembly, is testament
to the fact that this vehicle was not burning as it was being driven. This fire
occurred while the vehicle was stationary. According to the information
known to us at this time, the vehicle was off for thirty-to-sixty (30-60)
minutes, prior to the vehicle catching on fire. This is consistent with an
electrical fire. As the brake master cylinder was burned to the point of near
total consumption, (approximately eighty percent (80%) of the master
cylinder was not available for our inspection), and all combustible materials
in the upper levels of the left-rear corner of the engine compartment were
burned to the point of consumption and/or separation, a specific cause of
the vehicle fire could not be definitively determined at the time of our

inspection.
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A research of recall information revealed a recall relating to electrical
improprieties at the ABS (Anti-Lock Brake System) brake controller. This
recall NHTSA Campaign ID NO. 07v156000 indicated:

"On certain sport utility vehicles equipped with anti-lock brakes
(ABS), the ABS module connector may have missing or
dislodged wire seals. This condition could allow contamination to
enter the module connector, creating a potential for an electrical
short.

An electrical short might cause an ABS malfunction that would
ifluminate the ABS warning light, and in some cases, the module
may overheat resulting in burning odor, smoke, and/or fire. This
condition could occur either when the vehicle ignition switch is in

the off position or while the vehicle is being operated.”

This ABS brake controller is immediately below the area of most intense
burn. Therefore, Ford Motor Corporation should be placed on notice relating

to the onset of the fire, and be given an opportunity to inspect the vehicle.

We did take engine oil and automatic transmission fluid samples. Both fluid
samples were heavily oxidized, but showed no evidence of any contaminants
or mechanical improprieties to lead us to believe that there was any
relationship between the engine or transmission, and the onset of this
relatively well-contained engine compartment fire. These fluid samples will,
therefore, be stored at the office of Forensic Analysts, Inc., pending further

instruction from Nationwide Insurance Company.
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substantial previous repairs having been performed to the exterior of the
vehicle. For the most part, all exterior body panels appeared to be in
reasonable condition at the time of our inspection. They contained normal
door dings and scratch and scuff marks. There was no evidence of any
substantial compromise to relate to (what appears to be) a relative well-

contained engine compartment fire.

Our inspection of the Ford Escape vehicle exterior, which relates to
forced entry into a locked vehicle without the use of the proper door key,
revealed no indication of any traditional forced entry into a locked vehicle
without the use of the proper door key. Now please note that the right-
front, left-front, and left-rear glass were shattered, possibly by the fire
department, to gain access into a vehicle without utilizing the proper door
key. This needs to be clarified with conversations with the insured or
conversations relating to the fire department personnel. We are presuming
that the fire department gained forced-entry into this vehicle, and shattered
the window glass to allow for entry, relating to fire extinguishment efforts.
There was no evidence of forced compromise surrounding either right-front
or left-front door lock/handle assembly to indicate forced entry into a locked
vehicle without the use of the proper door key. Of course, this was not a
vehicle theft claim, but it is important to eliminate all incendiary actions
relating to a vehicle fire. At the time of our inspection, we identified no
indication of traditional methods of forced entry into a locked vehicle without
the use of the proper door key. We also did not observe any components

having been removed from the vehicle, to relate to a vehicle theft claim.

Our inspection of the Ford Escape vehicle exterior, which relates to a
vehicle fire, again, revealed a fire that was primarily contained to the

engine compartment area. Specifically:
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1. The rear bumper cover and both right-rear and left-rear brake
lamp/turn signal assemblies were intact, attached, and

uncompromised as a result of exposure to fire or, heat.

2. The tailgate on this vehicle, as well as both the right-rear and
left-rear quarter panels, were also intact, attached, and
completely uncompromised as a result of exposure to fire or
heat.

3. Both right-rear and left-rear tire and wheel assemblies were
intact, attached, and fully inflated at the time of our inspection,

uncompromised as a result of exposure to fire or heat.

4, As we continued to move forward, peculiarly enough, all door
panels appeared to be intact, attached, and uncompromised as a
result of exposure to fire or heat. This was also relating to our
inspection of the left-front door glass, which was immediately

neighboring the intensely burned left-front fender.

5. Even all four (4) exterior door panels were basically unburned at
the time of our inspection. The right-front and left-front door
glass were shattered, likely by fire department personnel.
Obviously, the fire continued to increase in intensity as we
continued to move from the rear toward the front. This was not
dramatically observed on the right-front fender, as the rear half
of the right-front fender was unburned. The front half of the
right-front fender was burned to consume the majority of the

paint.

6. By direct comparison with the mild burn experienced by the
right-front fender, it must be noted that the left-front fender was
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intensely burned. Virtually all of the paint was burned to the

point of consumption on the left-front fender.

7. Also, the vehicle hood was intensely burned, consuming ninety
percent (90%) of the paint. There was a small amount of
unconsumed paint on the right-side rear portion of the vehicle
hood.

8. The fire intensification, however, was still intense in the very
front of the vehicle, as evidenced by the burned (to the point of
consumption and/or separation of the) front bumper cover,
right-front and left-front headlamp assemblies, and the vehicle

front grille.

9. The right-front tire and wheel assembly was intact, attached,

and fully inflated at the time of our inspection.

10. By direct comparison with the uncompromised right-front tire
and wheel assembly, it must be noted that the left-front tire and
wheel assembly was burned to the point of deflation. Obviously,
this left-front tire was the most intensely burned tire on the

exterior of the vehicle.

11. The front windshield was intensely burned. It was shattered, but
intact, at the time of our inspection. This is inconsistent with a
fire that originated under the vehicle dash. 1In fact, this is
inconsistent with any fire that dramatically migrated into the

vehicle interior at all.

In summary of our inspection of the burn patterns of the Ford Escape

vehicle exterior, all evidence is consistent with the fire having been
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intensifying as we continued to move from the rear toward the front, on both
the right and left sides of the vehicle, but a fire that was primarily contained

to the engine compartment area.

Our inspection of the Ford Escape vehicle interior revealed:

1. There was no burn of substance within the interior of the vehicle
behind the interior rear bench seat. The storage compartment
area, although covered with a mild layer of soot, was intact,

attached, and uncompromised relating to a vehicle fire.

2. The interior rear bench seat was also intact, attached, and

uncompromised as a result of exposure to a vehicle fire.

3. The flooring material in front of the rear bench seat was also
uncompromised. There was no indication of any low-level burn

in the rear portion of the vehicle interior at all.

4, For the most part, the front two (2) bucket seats were also
intact, attached, and uncompromised. Please note that we did
observe the burned remains of the fallen and separated front
bumper cover. This had been placed within the interior of the
vehicle, on top of the front two (2) bucket seats, prior to our
inspection. Nonetheless, it was placed within the interior of the
vehicle, as neither of the right-front or left-front bucket seats
was relatively compromised as a result of exposure to heat or

fire.

5. For the most part, the vehicle dash was also intact and attached.

There was no substantial burn on the front face of the vehicle
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dash, to relate to any substantial fire intensification within the

interior.

6. Both the passenger-side and driver-side airbag assemblies were
intact and attached. They had not deployed to relate to a

vehicle fire.

7. Even though the glove box was intact, attached, and unburned,
and the right third of the top face of the vehicle dash was intact,
attached, and unburned, there was intense burn and near partial
consumption of the left-side two-thirds of the top face of the
vehicle dash. Obviously, the fire migrated into the interior of the
vehicle, and intensely burned the left-side two-thirds of the top
face of the vehicle dash. This burn was, primarily, most intense
at the bulkhead, and lessened in intensity as we migrated

toward the front face.

8. The instrument cluster, immediately in front of, and above, the
steering column, was burned. It was partially consumed, but it
was still primarily intact, at the time of our inspection. Again,
this is testament to the fact that the fire intensification lessened
as we migrated from the rear toward the front of the vehicle
dash.

9. As previously indicated, the steering column was also intact and
attached, and was relatively uncompromised relating to a vehicle
fire.

10. The OEM (Original Equipment Manufacturer) AM/FM-stereo/CD
player in the center third of the vehicle dash was also intact and

attached. It, too, appeared to be uncompromised.
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11. When we inspected the underside of the vehicle dash, we did
observe no fire fall-down, at all, below the glove box. There was
some fire fall-down on top of the unconsumed, undistorted, and
unburned brake pedal and accelerator pedal rubber pads. This
would be classified as communicated damage, as a result of

contact with fire fall-down material.

12. We did not identify any substantial aftermarket wires under the
vehicle dash, under the steering column, or within the bowels of
the vehicle dash, to relate to any substantial aftermarket

installations associated with this vehicle.

13. We did observe, as we were viewing under the vehicle dash, a
relatively large bulkhead access hole through which the steering
column was routed. This is an easy avenue for fire and heat to
travel into the vehicle interior. This was, indeed, the lowest
point of most intense burn, at the bulkhead within the vehicle
interior.  This, again, is purely consistent with a fire that
migrated from the engine compartment, through the bulkhead

access holes, into the interior of the vehicle, and not vice versa.

In summary of our inspection of the Ford Explorer vehicle interior
relating to this vehicle fire, all evidence was purely consistent with a fire
that migrated to, and communicated fire and heat damage to, the interior of
the vehicle. That fire and heat damage was contained at, and immediately
above, the bulkhead access holes under the left-side two-thirds of the
vehicle dash.

Our inspection of the engine compartment revealed:
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1. This vehicle is equipped with a multiport fuel-injected engine,

and an automatic transmission.

2. The burn within the engine compartment was distinctively least
intense in the right-side half of the engine compartment, as
identified by unconsumed rubber and plastic composite
components, especially the fluid reservoir in the right-front
corner of the engine compartment. Please note that the area of
most intense burn, associated with the right-front fender, was
that on the front half of the right-front fender. This is described
as a mild burn, due to the fact that the fluid reservoir, which was
a plastic composite container in the right-front corner of the
engine compartment, was not even burned to the point of

consumption.

3. We identified a tremendous amount of unconsumed combustible
materials in the top of the engine as well, inconsistent with there
having been any substantial fire intensification on the top of the

engine.

4. Again, there was a tremendous amount of unconsumed
combustible materials in the right third of the engine
compartment, but also in the front of the engine compartment.
Now, fire oftentimes intensified within the relatively open-air
environment in the front of the engine compartment. This fire
was completely different. The fire mildly migrated here, but did
not substantially intensify in this open-air environment at all. In
fact, we observed the nearly completely intact remains of the
aluminum air conditioning condenser and radiator in this open-

air environment.
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5. There appeared to be greater fire intensification between the
rear portion of the engine and the bulkhead, as evidenced by a
cleaner burn as we continued to migrate from the right toward
the left-hand side, toward the left-rear corner of the engine
compartment. We identified soot covering the right half of the
bulkhead. We identified unconsumed combustible materials
even immediately above the bulkhead in the center third of the
engine compartment. The fire appeared to be continuing to
increase in intensity as we continued to migrate from the right
toward the left-hand side.

6. We also identified that there were burned, but unconsumed,
heater hoses that were routed to a manifold in the center portion
of the bulkhead, immediately behind the middle portion of the
engine. This, again, is inconsistent with any low-level fire

intensification immediately behind the engine.

7. As we continued to migrate from the right toward the left-hand
side, across the front of the engine compartment, we identified
burned, but intact, rubber hoses associated with the upper and
lower radiator hoses. This is inconsistent with any type of
substantial fire intensification in the left-front corner of the

engine compartment.

8. There was a battery in the left-front corner of the engine
compartment. This battery was intensely burned, but it
experienced significantly greater consumption as we moved from
the front toward the rear, toward the left-rear corner of the

engine compartment.
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9. There was a power distribution center in the left-front corner of
the engine compartment. This power distribution center was
burned, but the plastic composite housing, or cover, only
experienced partial consumption as we migrated toward the
brake master cylinder in the left-rear corner of the engine

compartment.

10. As previously indicated, there were heater hoses and radiator
hoses that were burned, but they were not consumed. These
hoses were routed from not only the left-front corner of the
engine compartment, but along the left side of the engine,
immediately to the right of the consumed brake master cylinder.
Please note that this is consistent with a fire that was not
substantially intense enough to consume these rubber hoses,

immediately to the left of the engine.

11. Even though we observed a localized area of fire intensification
associated with the brake master cylinder, it must be noted that
we initially identified that the aluminum alloy ABS (Anti-Lock
Brake System) brake controller, immediately beneath the brake
master cylinder, contained no evidence of any consumption of

the aluminum alloy housing.

12. By direct comparison with the brake master cylinder immediately
above it, this aluminum alloy brake master cylinder was nearly
eighty percent (80%) consumed as a result of exposure to the
fire. Obviously, this fire was dramatically more intense in the

upper levels of the left-rear corner of the engine compartment.

13. All of the paint was burned to the point of consumption on the

brake power booster.

Page 17
March 21, 2008 FAI File No. 5002

RQ09-002 0074LC



14. All wiring was insulation void in the left-rear corner of the engine
compartment around the brake master cylinder and brake power

booster.

15. We also identified an area of clean burn in the top of the
bulkhead, immediately above the brake power booster and brake

master cylinder as well.

The lack of low-level burn intensification, the lack of consumption of the
aluminum alloy ABS (Anti-Lock Brake System) brake housing, and the lack
of consumption of the rubber hoses, immediately to the right of the brake
master cylinder, is purely consistent with a very localized area of fire
intensification that was a single source area of fire origination in the upper

levels of the left-rear corner of the engine compartment.

All evidence is purely consistent with failed components at, and immediately
surrounding, the left-rear corner of the engine compartment, generating
sufficient heat to ignite surrounding combustible materials prior to lessening
in intensity as we migrated away from this upper level of the left-rear corner

of the engine compartment in all directions.

RESEARCH OF RECALL INFORMATION

A research of recall information revealed a recall relating to electrical
improprieties at the ABS (Anti-Lock Brake System) brake controller. This
recall NHTSA Campaign ID NO. 07V156000 indicated:

"On certain sport utility vehicles equipped with anti-lock brakes
(ABS), the ABS module connector may have missing or
dislodged wire seals. This condition could allow contamination to
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enter the module connector, creating a potential for an electrical

short.

An electrical short might cause an ABS malfunction that would
iluminate the ABS warning light, and in some cases, the module
may overheat resulting in burning odor, smoke, and/or fire. This
condition could occur either when the vehicle ignition switch is in

the off position or while the vehicle is being operated.”

This ABS brake controller is immediately below the area of most intense
burn. Therefore, Ford Motor Corporation should be placed on notice relating

to the onset of the fire, and be given an opportunity to inspect the vehicle.

RECOMMENDATIONS

We recommend that the 2002 Ford Escape vehicle be retained, secured, and
protected regarding any further testing or inspection by other interested
parties. We also reserve the right to be present and observe any and all
inspections or testing of this Ford Escape vehicle by any other concerned
parties.
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IV. BASIS OF REPORT

This report is based upon the following:

1. Inspection and photograph of the 2002 Ford Escape vehicle.

2. Information and observations as noted in this report.
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V. ATTACHMENTS

PHOTOGRAPHS
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Doournsnisiion photograph of debris on floor under loesion of engine compariment o fime of
fire.

Pronurneniation photograph of debsis on oo iadss localion of enghie cormperiment 2t ime of
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