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April 11, 2003

M. Jeffrey Quanct

Chief — Vehicle Controls Division

Office of Defects Investigation

National Highway Traffic Safety Administration
400 Seventh St., SW

Washington, DC 20590

Re; NVS-213kmb; PEQS-009

Dear M. Quandt:

This letter is being sent in response to your February 25, 2005 letier regarding PE05-009.
Per our agreement, Toyota is submitting its response to Questions 1 through 7 and Question
12 of your inguiry under this cover, with the remainder of the response to be sent under
separate cover on April 28, 2005. Also, due i the late availability of zome consumer
information, we will be supplementing the responses to Questions 3 and 5 with the
remainder of our reaponse.

Enclosed you will find two copics of this partial response and two CD-ROM’s containing
electronic versions of the attachments. Should you have any questions about this response,
please contact Mr. Chris Santucei or Mr. Teuyoshi Yokoi at {202) 775-1707.

Sincerely,

ceSo-

o Cheis Tinto
Vice President
TOYOTA MOTOR NORTH AMERICA, INC.

CT:ca
Attachment




84MY Lexus RX330 Brake Booster Investigntion (PEO5-009)

1. State, by model and model year, the number of subject vehicles Toyota has manufictured for sale
or lepse in the United Statea. Separately, for each subject vehicle manufacmired 1o date by Toyola,
state the following:

Yehicle identification number (VIN);

Maks;

Model;

Model Year;

Date of manufactane;

Date warmnty coverage commenced; amnd

The State in the United States where the vehicle was originally sold or lsasad (or delivered

for aale or lease).

Provide the table in Microsoft Access 2000, or a compatible format, entitled

“PRODUCTION DATA.” See Enclosure 1, Data Collecticn Disc, for a pre-formatted table

which provides further details regarding this submigsion.

® P ooap PR

Rerponse 1
The number of MY 2004-2005 (until Feb. 28, 2005} Lexus RX330 vehicles Toyota haa mannfactured for

sale or lease in the United States by model year and production facility is as follows:

Model | Modet Year Producsd Flant Numiber of Vehicls Total
2004 | Toyota Motor Kyushu 98,267 120917

RX330 2005 | (Japan) . 22,650
2004 |Toyota Motor Mannfacturing 49,802 20,190

2005 | Canada 30,388
Total 201,107

In addition, detailed information for each vehicle is provided electronically on CD-ROM, in Micrognit
Acceas 2000 format entitled “Amachment 1-PRODUCTION DATA {FEOS-009)",

2. State the number of each of the following, received by Toyota, or of which Toyota ia atherwise
aware, which relate to, or may relate to, the alleged defect in the subject vehicles:

a. Consumer complaints, including those from fleet operators;

b. Field reports, including dealer fisld roparts;

¢. Reports imvolving a crash, injury, or famality, based on claims against the mamifacturer
involving a death or injury, notices received by the manufacturer alleging or proving that a
death or injury was csuscd by a possible defect in & subject vehicle, property damage
¢laims, consmmer complaints, or field reports;

d. Praperty damage claims;

e. Third-party arbitration proceadings where Toyota is or was a party to the arbitmation; and




f. Lawsuits, hoth pending and closed, in which Toyota is or was a defendant or codefendantc

For subparts “a” through “d,” atate the totzl number of each item (e.g., conswmer complaints,
field reports, te.) scpamately. Multiple incidents involving the same vehicle are to be counted
sepamtely, Multiple reports of the same incident are alzo to be counted separately (i.e., a
consumer complaint and a field report imvolving the same incident in which a crash occarrad are
to be counted as 4 crash report, & field report and & consumet complaint).
In eddition, for items “c" through “d,” provide a summary description of the alleged problem and
causal and conttibuting factons and Toyota's asseasment of the problem, with & sinmary of the
significant underlying fects and evidence, For items “e”* and “f,” identify the parties to the action,
az well a= the caption, court, docket number, and date on which the compiaint or other document
initiating the sotion was filed.

Response 2

Using the method for tatalation detailed in your question, there are 149 complaint reports that may relate
to the alleged defect Please note thai Toyots did not include any consamter complaints where the
customer did not acteally experience the alleged defect, but had called to complain because they had
heard about the iague from other sources.

There are 19 (nineteen) field reports that may relate to the alleged defect.

In the commumet complaints, 3 incidents have been reported where a vehigle crash was alleged. In
addition, Toyota has received 1 legal related claim (io., PL claim) involving 8 crash that may relate to the
glleged defect There ate no reports alleging that an injury and/or a fatality had oceurred a3 well.

Toyota hag received 1 property damage cluim that may relate to the alleged defect, and this iy duplicated
with the previous legei claim.

There ia 1 ry-back arbitration claim in process thet may relate o the alleged defect.

There are no lawsuits in which Toyota is or was a defendant or codefendant.

In addition, Toyota has summerized the comsumer complaints relating to the specific descriptions as
requestsd under separate enclosure. Please ses “Attachment 2-Consumer Complaints™ and *Attachment
5b-Legal Claim Data” atored in Microsoft Excel 2000 formet on the enclosed CD-ROM.

3. Separately, for each item {complaint, report, claim, notice, or matter) within the scope of your
responst to Request No. 2, state the following information:
& Toyote’s file number or other identifier used;
The category of the item, as ideatified in Request No. 2 (i.e., consumer complaint, fiekd
Teport, eic.);
Vehicle owner or flset name (and fleet contact parson), address, and telephone number,;
Vehicle's VIN;
Vehicle's make, model and model year;
Veohicle's mileage at time of incident;
Incident date;
Report or claim date;
Whether a crash is alleged;
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j»  Whether property damage is alleged,

k. Number of alleged injuries, if any; and

1. Number of alleged fatalities, if any.
Provide this information in Microsoft Access 2000, or & compatible format, entitied “REQUEST
NUMBER TWO DATA.” S¢e Enclosure 1, Date Collection Disc, for a preformatted table which
provides further details reganding this submission,

Rezgonse 3

The information for cach item (complaint, report, claim, or matter) is provided clectronically on
€D-ROM, in Microscft Access 2000 format entitled “*Attachment 3-REQUEST NUMBER TW{O DATA
(PEO5-009)."

It is important to note that this file is incomplete, doe to the availebility of some of the consumer
information. Toyoia will update thia file with the final submission on April 28.

4, Produce copies of all documenits ralated to each item within the scope of Request No, 2. Organize
the documents separately by category (i.e., conswner complaints, field reports, etc.) and describe
the methed Toyota used for organizing the documents.

Responac 4
Copies of all consumer complaints {(Attachment 2), and all field information (Amachment 4-Field

Information) are provided electronically om CD-ROM., In addition, paper copies of tho legal related
claims are included as Attachment 5a. Some consumer infonnation is missing from the copies of the
cotplaints,  Toyots will update these copiles an April 28,

5. State, by model and model year, a fofal count for all of the fellowing caiegories of clams,
collectively, that have besn paid by Toyota to date that relate to, or may relate to, the alleged
defect in the subject vehicles: warranty claima; exteaded warranty claims; claima for good will
servicen that wete provided; field, zene, or similar adjustents and reimbursements; and wamanty
claima or repairs made in accordance with & procedure specified in & technical service bulletin or
customer satisfaction campaign.

Separately, for sach such claim, state the following information:

Toyota's claim number;

Vehicle awner or fieet name (and fleet contect person} and telephone mamber;

VIN,

Repair date;

Vehicle mileage at time of repair;

Repairing dealer*s or facility’s name, telephons mmmber, city and state or ZIP code;

Labor operation oumber;

Problem cade:

Replacement part mimber(s) and description(s);

Concer:: stated by customes; and
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k, Comment, if any, by dealertechnician relating to claim and/or repair.
Provide this information in Microsoft Access 2000, or a competible format, enfitled
"WARRANTY DATA.” See Enclosure 1, Data Collection Disc, for a pre-formaited table which
provides further detaila regarding this submissior.

Responee §
The total count of the warranty claitns paid by Toyota that may relate to the alleged defect on the MY

2004-2005 Lexus RX330 is as follows. All of the affected vehicles are within the original wananty
coverage period; there were oo extended wammnty claims or good will claims.

Maodel Model Year Produced Plant Number of Claims
2004 Toyota Motor Kyashu 03
RX330 2005 {Japan)
2004 Toyota Motor Mamdfacturing 3515
2005 | Canada ’
Total 3,608

The information for each claim is provided electronically on CD-ROM, in Microsoft Acccss 2000 format
entitled “Attachment 6-WARRANTY DATA (PE05-009)".

It is important to note that this file is incomplete, due to the availshility of some of the consumer
information, Toyota wilt update this file with the final submission on Agsil 28,

6. Describe in detuil the search criteria used by Tayota 1o identify the claims identified in response to
Request No. 5, including the labor oporations, problem codes, part numbers and any other
pertinent parameters used, Provide a list of all laber operationn, labor operation descriptions,
problem codes, and problem code descriptions applicable to the alleged defect in the subject
vehicles. State, by make end made] year, the torms of the new vehicle warvanty coverage offered
bry Toyota on the subject vehicles (Le., the number of months and mileage for which coverage is
provided and the vehicls systems that are covered}. Deacribe any extended warranty coverage
option(s} that Toyota offered for the subject vehicles and atate by aption, model, and model year,
the mmaber of vehicles that are covered under sach such extended wamanty.

Response 6
The acarch criteria used by Toyota to identify the claima is the following:
Toyota searched the wamanty databass for those olaims that replaced part sumbers of 44610-%**#* (bhmke
boostar) and 47028-****¥ {heake master cylinder) on the all MY 2004-2005 RX330s. Toyota reviewed
the commants in the claima to dstermite if it may be related to the aleged defect
In the data the following labor operation codes were found:

46301 {brake booster assembly remove and replacemant)

45110 (trake master cylinder assembly remove and replagement)




The terms that Toyota offers for new vehicle warranty coverage on MY 2004-2005 RX330 vehicles is 48
month or 50,000 miles from the vehicle’s date-of-first-use (DFU or DOFL} whichever occurs first.

7. Produce copies of all rervice, warranty, and other documents that relate to, or may relate to, the
alleged defect in the subject vehictas, that Toyota has issued to any dealers, regional or zone
offices, field offices, fleet purchasers, or other entities. This includes, but i= pot limitad to,
bulletins, mdviscries, informational documents, traiming documents, ot other documents or
communications, with the exception of standard shop manuals. Also include the latest dmit copy
of any communication that Toyots is plaring to issus within the next 120 days.

Remonse 7

Toyota issued a Technical Service Information Bulletin, titled “Brake Boogter™ (BR0O05-04), which may
relats to the alleged defect. A copy of the bulletin is inchided as Attachment 7, and on CD-ROM in PDF
frmat

8. Describe anll assesaments, analyses, tests, test rosulis, stodies, surveys, gimnlations, investigations,
inquiries and/or evaluations (collectively, “actions™) that relate to, or may relake to, the alleged
defect in the subject vehicles that have been conducted, are being conducted, are planned, or are
being planned by, or for, Toyota. For each such action, provide the following information:

Action title or identifier;

The actual or planned start date;

The actual or expected end date;

Brief summaty of the subject and objective of the action;

Engineering group(s)/supplier(s) responaible for designing and for conducting the action;

and
£ A brief summary of the findings and/or conclusicns msulting from the action.

For each action identified, provide copies of afl documents related to the action, regardless of

whether the documents are in intsrim, draft, or finel form. Organize the documenis

.chronologically bry action.

o BB g

Remenie 8
Toyota will reapond to this inquiry on April 28,

9. Provide 2 table summarizing all testing conducted by, or for, Toyota to asacss the performance of
the brake systzm in the subject vehicles in the normal condition and in eny and all “bacloup™
conditions (e.g., losa of bwake power assist, partial system failure). Include the following
information in the table; (1) fest mumber; (2) test date; {3) test vehicle description; (4) test
description/configuration; amd (5) the hrake pedal effort, brake pedal twawvel, maxinmm
decelsration, and stopping distance for each test run Inchude in this response sll material related to
compliance testing/cedtification for Federal Motor Vehicle Safety Standard No. 135 S7.11,
“Pamaeniger Car Brake Systems/ Brake Power Unit or Brake Power Aseist Unit Inoperative




(Depleted).” Provide copies of all test reports.

Rewponpe 9
Toyota will respond to this inquiry on April 28,

10. Describa all modifications or changes imade by, or on behalf of, Toyota in the degign, material
composition, manufacture, quality contbrof, supply, or installation of the subject components, from
the start of production to date, which relate to, or may relate to, the alleged defect in the subject
vehiclea. For each such modification or change. provids the following information:

a. The date or approximate date on which the modification or change was incorporated into
vehicle production;

A dretailed description of the modification or change;

The reason(s) for the modification or changs;

The part mzmbers (service and engineering) of the onginal component;

The part number (service and engineering) of the modified component,

Whether the original wnmodified component was withdrawn from production and/or sale,

and if s, wheti;

g When the modified component waa made aveilable as a service component; and
h. Whethar the modified component can be interchanged with sardier production components.

Also, provide the above informetion for any modification or change that Toyota is aware of

which may be incarparated into vehicle production within the next 120 days.

e R

Response 10
Toyota will respond to this inquiry on April 28,

11. Produce one of each of the following:
4. Exemplar asmplea of each design version of the subject componeats;
b. Field return samples of the subject components exhibiting the alleged defect; and
c. Any kits that have been released, or developed, by Toyota for use in service repairs to the
subjsct components/assemblies which relate, or may relate, to the allegad defact in the
syubject vehiclea,

Responge 11
Tovota wiil respond o this inquiry on April 28,

12, State the mamber of each of the following that Tosyota has sold that may be used in te subject
vehiclea by component name, part number (both service and engineering/production), mode] and
maodel year of the vehicle in which it is nsed and month/year of sale fincluding the cut-off date for
safes, if applicgble):

8. Subject components; and
b. Amy kits that have been released, or developed, by Toyots for use in service repairm to the




eabject components/agsemblies,
For each component part number, provide the suppliet’s name, address, and appropriate point of
contact (nams, title, and telephone number} Also identify by make, model and model year, any other
vehicles of which Toyota is aware that contain the identical component, whether installed in production
of in service, and state the applicable daies of production or service usage

Bemonse 12

Part salea mecards of the subject vehicle “brake booater assembly”™ and “brake master ¢ylinder™ monthly
salez volume is provided electronically in Microsoft Excel 2000 fonnmat, and submitted 43 *Attachmiant
B-Part Sales History."”

Supplier information for buth the brake booster and the brake master cylinder is as follows, by production
facility:

Mamufacturer Name: ADVICS North America, Tnc.
Address: 45300 Polaris Ct,, Plymouth, MI 48170-5039
Telephone: (734)-414-5100

Toyota Motor Kyusha (Japan):

Manufactursr Neme: ADVICS Japan, Corporation

Address: : 2-1 Showa-cho, Kariya-shi, Aichi-kan, Japan, 448-86838
Telephone +31-566~63-8000

13. Describe (and represent graphically) the amount of boost gain provided by the vacuum brake
booster assembly, megsmred in terma of hydraulic brake line pressure as a function of the force
epplicd to the brake pedal by the driver, when the vacuum brake booster assembly is both
nonnally functioning and inoperative/depletsd. Also describe (and represent graphically) the

- relationship between brake pedal travel and the force applied to the brake pedal by the dniver
when the vacuum biake hooster axsembly is both normally functioning and inoperative/depleted.
In nddition, staie the following information:

The brake pedal lever mtic;

The maximum achievable brake pedal heigh;

The maximum achievable range of brake pedal free play; and

The yninimum, achigvable padal reserve distance for a normally functioning brake system.

L C

Remonse 13
Toyota will respond to this inquiry on April 28.



14, Pumish Toyota’s assessment of the alleged defect in the subject vehicle, inchuding:
a. The cansal or contributnry factor(s);
b, The failore mechanism(a);
c. The failore mode(s);
d. The nak to motcr vehicle safety thet it poses; and
e. The reports mcluded with this inquiry.

Rerponse 14
Toyota will respond to this inquiry on April 28.




ATTACHMENT 5a

COPIES OF LEGAL CLAIMS
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CERTIFIED MAIL/RETURN RECEIPT REQUESTED NV i 5 2004
Toyota Motor Sales, U.S.A., Inc. PT
19001 8. Western Avenue L_I_-.-E_G-&l:—[-,—E—-—‘

Torrance, CA 90509

RE: [ v. Tcyots Motor Sales, US.A,, Inc.
Docket No, OCN-1,-3042-94

Dear Sir/Madam: -

Enclosed please find a copy of the Summons and Complaint which has been filed in the
Superior Court of New Jersey, Ooean County. You are being served pursuant to the New Jersey
Rules of Civil Procedure, Rule 4:4-4{b)(1){c).

Please refer the attached to the legal department. Note: a responsive pleading is due 35
days after the receipt of the Complaint, NJRCP 4:4-7.

Very truly

JCH\ky
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Aomey(s):  JAOQUELINE C. HERRITT, ESQUIRE

1930 E. Marlon Pilee, Sudte T11
NI 03003 e
Telephons Vo, 896.450-87%4 LEGAL DEPT.

Anorney(s) for Plaintiff{s):

_ SUPRRIOR COURT OF NEW JERSEY
DIVISION

b DOCKET NO. OCN-L-3042-04
Toyota Motor Sales, US.A., Tne. CIVIL ACTION
Defendsst{z) Summons
From the Statz of New Jeracy

Ty the Defendamt{n} named abave:

The plaintiff, agmed above, has filed 2 lawwuit against you in the Superior Comrt of New Jamey. The
complaint atachad 0 this sutrimcms states the basia for i lawauit. 1 fyou dispoee this complaint, you or your
ttarney nmai flle a written gnswer ar motion and proof of service with the deputy clerk of the Superior Comrt in e
courty listed nbove within 35 daya from the date yoo received this nummons, ot cowrding the dete you ceceived it,
{The addrean of sach deputy clerk of the Superior Coutt {n provided.) If the compisint is one in forclomre, then
you mmat file your written answor or motion mid proof of service with the Clak of the Supcrior Gourt, Hughas
Tustice Complex, CN-57t, Treaton, NJ 0 8525, A flling fea® paynble to the Clerk ofthe S uperior Courtand &
complkeied Casc Inforrmation Statement (availeble from dhe deputy clerk of the Suparior Court) oewt sccompany your
anewer or rotion when 1t ia flled You munt also send a copy of your aowwer or totion o plaintiif™s atoroey whose
neve and addicen sppeix above, or by plaintH, if no sttornsy o namad sbove. A telephoas call will not protect your
rights; you mmat file and serve a written sxewer or mation {with fee and completed Case Informmation Statemnen) if
you went the court to hear your defonse,

If you do nat file and serve o written anewer or motion within 35 days, the conrt mey eator & jodgment
againat you for the relief plaimtiff demands, plus (noerest and costs of foit. If judpment is extered sgainat you, the
Sheriff miay eslzs your monsy, wages or property to pay all or part of the judgment.

If you canmot afiord an ttorney, you may call the Lagal Sarvices office in fiw county whers you Live, A list
of these office i provided.  If you do Bot bave tn stiomey snd ate oot ligible for frec Iegal asgistance, you may
obtain 8 referrsl to an attorney by celling ong of the I awyar B eferral Services. A List ofthess nuombers is alsa
pronvided.

Dated: Ociober 18, 2004 Dopald Phelan
Superior Court Cleck.
Name of Defendant to be Served: Tovom Motar Sales, 11.5.4., Inc,

Address of the Defendant o be Served: 19001 South Western Averoe, Torrance, CA 90569
* $103.00 FOR CHANCERY DIVISION CASEA OR 313506 FOR LAY DIVISION CASES




OCEAN CUUNTY SUPEAIOR COLNCT
OCEAN COUNTY OOORTHOORE
CI¥IL LAN DIVIELOE

TOME RIYRE T Qa7
TRACE RSSIGWMENT ROTICE
OTRT TEEEPHONE NO. {732} $23-2014
COUET HOUMS
DATE: DCTCBER 240, 2004
AA: Y& TUIOTA MOTUR SRLES IS& INC
DOOERT “gnaddd o4

THRE ABDYE CASE HAS HEEN ASEIGEED TU: THACK L-

GISCOVERY IE 150 OAYS MED BUNE FHON THE FIRET MIEWER (R 90 DATD
FRDOW SERYICE DN THE FIRST OEFENUANT, NBICHIVER COMES FIRST.

S9E PRETAIAL JUDGE ROOILONED I5: BON DMMALD F. CAMPEEBLL

IF YOO HAVE ARY QUESTIONE, CCNTRCT TEMM -1}
AT: [T732) 939-4772.

IF YOO RELTEVE THAT THE TRACK IE IHAPPROPREIATE TOU MUET FILE A
CERTIFICATION OF GODD CANIRE WITHIN 30 DRYE OF THE FILING OF YOOR FLERDING.

B FF MUZT SERVE COPTES CF THIS FOEM
NiTH R.4:-Sh-2.

CHEREY HILL MT Cade3
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Jeequeline C. Hevritt, Esquirs ATTORNEY FOR FLAINTIFF
KIMMEL & SILVERMAN, P4 E @ E ﬂ w E
l!ﬂﬁlﬂhﬁ!ﬁ.ﬂmn
Cherry Hil, NJ 05003 mv i sm JURY TRIAL DEMANDED,
(856) 4758334 )

LEGAL DEPT.

SUPERIOR, COURT OF NEW JERSEY
OCEAN COUNTY
] : CIVIL ACTION L
TOYOTA MOTOR SALES, USA, INC.
19901 Souih Westarn Avemne NO. EIM\JL'&)\‘D.-O l
Terranee, CA 99509
COMPLAINT

1. Paintift, ||| i = st individuat citizen and

State of New Jersey, 605 Delaware Avenne, Point Pleasant, New Jersey 08742,

.o i e

2. Defendant, Toyots Motor Bales, USA, Inc., is a corporation qualified to do and regularly

conduct business in the State of New Jersey, with its address and principal place of business
Jocated at 19001 South Westetn Avetmae, Tormance, CA 90509, and can be served at this address.

BACKGROUND
3. On or about December 12, 2003, Plaintiff purchasad a new 2004 Laxug RX 330,
manufactured and warramted by Defandant, bearing the Vehicle Idemiification Number

rrzaas1vx+J

4. The vehicle was purchased in the State of New Jersey and is registered in the State of
New Jersey.

5. Thelmmpﬁnuofmcwchiclc, including registration charges, document fecn, sales tax,
finance and bank chargee, but excluding other collateral charges not specified, yet defined by the
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Lemon Law, totaled more than $43,823.73. A true and correct copy of the cantract is ttached
hereto, made s part hereof, and marked Exhibit "A".

6. In conxideration for the purchase of seid vehicle, Defendant issned to Plaintiff several
warranties, guarantees, affirmations or undertakings with respect 1o the material or workmanship
of the vehicle and/or remedial action in the event the vehicle fails to mest the promised
epecifications.

7. The gbove-referensed warranties, guarantees, affirmations or undertakings are/were part
of the basis of the bargain between Defendant and Plaintiff.

8. The parties’ bargain includes an express 4-year / 50,000 mile warranty, as well as other
guarantess, affirmations and undertakings as stated in Defendant's wamanty materigls and
owner's manual.

9. However, a8 a resulf of the ineffective repair attempts made by Defendant through its
authorized dealsr(s), the vehicle is rendercd substamtially impaired, uneble to be utilized for its
intended purposes, and is worthless to Plaintiff.

10. Plaintiff hag or may have resorted to Deferdant's informal dispute setflement procedure,
o the sxtent said procedure complies with 16 CFR 703.

11. Plaintiff avers that the Federal Trade Commission (FIC) has detsmined that no

atomobile menufecturer complies with 16 CFR 703, See, Fed. Reg. 13636, Vol. 62, No. 63

(Apr. 2, 1997).

12, Plaintiff hereby incorporates all ficts and allegations set forth in this Complaint by
refarence a6 if fuily set forth at Jength herein,

13, Plaintiff is a "Consumer” as defined by N.J.S.A. 56:12-30.

14, Defandant is a "Manufacturer” aa defined by NJ.S.A. 56:12-30.
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15. Ray Catenn Lexua, is and/or wes at the time of sale a "Dealer or Motor Vehicle Dealer” in

tha business of buying, selling, and/cr exchanging vehicles as defined by N.J.S.A. 56:12-30.

16.On or about December 12, 2003, Plamtiff took possession of the above mentioned

vehicle and expmmuad_llmmnfnnmuﬁ a8 defined by NJS.A. 56:12-29 et peq., which

substantially impair the use, value and/or safety of the vehicle.

17. Defendant through its authorized dealer failed to provide written notification that the

vehicle was covered by the New Jersey Motor Vehicle Wamranty Act as provided in N.J.S. A,

36:12-34(c). Plamtiff believes and therefors avers said failure is a per se violation of the New

Jersey Consumer Frand Act, N.J.S.A. 56:8-1 ¢t seq., a8 well as a violation of the New Jerscy

Motor Vehicle Warranty Act.

18. Tho nonconformities described violate the express written warranties issued to Plaintiff

by Defendant.

19, Section 56:12-32 of the New Jersey Motor Vehicle Warmranty Act provides:

H, dyring the period specified in scction 3 of this act, tha mamfactorer or its dealer is unghie o repair
or camrect & noneonformity within g ressonable time, the mesmfactorsr shall acoopt retom of the nvotor
vehicls from the conemmier. The murm fecinrer shall provids the connamer with a foll rafind of the
purchase prica of the criginal motor vehicle inchding any stxted cradit or allowmnce for the consumer’s
wied motor vahicle, the cost of my options or other modiflcations ammped, installad, or made by the
rmrufacturer o its desler within 30 daya after the date or eriginal delivery, and sy sther charges or
feen inchuding, turt not lirnited &0, sales tax, license and registration feen, finance charges,
relmburgement for towing wnd rirbursement for schual expenses incurmd by the consumer for fe
rountal of » metor vehicle oquivalent to the conmamer 's motor vebicls and limited to the period during
whiich the conmmmer's motor velricle was out of service dos to & nonconfunmity, lesa s reasonsbls
allowancs for vehicls nas.

20. Section 56:12-33 of the New Jersey Motor Vehicle Warranty Act provides & presumption

of a reasonable number of repair atiempts:

s. [Itic presumad that a omnofactarer o i dealer ix uable do Tepair ar correct a ponconforrmty within a

reasonable time if, within the fxst 18,080 miles of opsration or during the period of two yoars
following the date of origioe] delivery of the motor vehicke to & connmmer, whichever is the suriler
date: -

(1} Sobstantally the same nonconforimity hay been suhject to repair thrse or mone tmes by the
munufsrtirer or its dealer and the noneonformity contiooes to exist; or

{2) The motor vehicle i ot of service by reason of repair fir one or more enconfornities, for &
ruamniative total of 20 or more calandar deye aince i original dalivery of the motor vehick: sl &
naonconfiormily cantimses o cxint.

The prezomption contained in sub-scctian ». of this scotion shall spply against s menufscturer only if
the memerfachror has receivad writhen notification, by or on behalf of the consamer, by cortifiad maif




¢ C

return v ceipt reuested, of 5 potentisd clyirn prarsuant to the provisions of this act snd has hed ome
oppormanity to repair of cosrect the defisct ar condition within 10 calendar duya following receipt of the
potification. Notification by (he consmmee shall ke placa mmy tme after the motor vehicle haa had
substantially the same nonconformity subject to repair twe or owrs tioes or bes besn out of service by
reason of repair fior & conmlative totsl of 20 or more calendar duys.

21. Plaintiff has satisfied the above definition as the vehicle has been subject to repair more
than three (3) times for the same nonconformity, and the nonconformity remained uncomected.

22.In addition, the above wvehicle has or will be out of service by reason of the
nonconformitics complained of for a cumnlative total of twenty (20) or more calendar days.

23. Plaintiff has delivered the nonconforming vehicle tc en authorized service and repair
faeility of the Defendant on numemuys occasions a8 ontlined below.

24, After e reasopable mumber of aitempts, Defendant was uneble to repair the
nonconformities,

25. During the first 24 months and/or 18,000 miles, Plaimtiff complained on at least three (3)
occasions about defects and or non-conformities io the following vehicle components: abnormal
air bag lLight on, thwmping in dashhosrd over bumps, vibraticn when braking, clunk in
transmission when stopped, defective windshield and rear power hatch. True and correct copies
of all invoices in Plaintiff possession are attached hercto, made a part hereof, and marked Exhibit
"B".

26. Plamtiff has been and will continue to be financially dameged due to Defendant’s
imentional, reckisss, wanton, and nagligsnt fajhore to comply with the provigions of NJ.5.A.
56:12-29 et seg.

27. Plaintiff has provided Defendant with a final repair opportunity prior to filing the within
Conplaint.

28. Pursuant to N.J.S.A. 56:12-29 et geq, Plaintiff secks relief for Iosses due to the
nonconformities and defocts in the above-mentioned vehicla in addition o reasonable sttomey

fees gnd all comrt costa.
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WHEREFORE, Plaintiff respectfully demands judgment against Defendant in an amoamt
equal to the price of the subject vehicle, plus all collateral charges, attorneys' fees, and court

29, Plaintiff hereby incorporates all facts and sllegations set forth in this Complaint by
reference as if fully set forth at length herein,

30. Plaintiff {s & "Consumer™ as defined by 15 U.S.C. §2301(3).

31. Defendant is a "supplier”, "“warrantor®, and a "service contractor” as defined by 15 U.S.C.
§ 2301 (4),(5) and (8).

32, The subject vehicle is a "consumer product™ as defined by 13 U.S.C. § 2301(1).

33. By the terms of its wrilten warranties, affirmations, promises, or service contracts,
Defendant agreed to perform effective repairs at no charge for parts and/or lsbar.

34, The Magauson-Moss Warranty Improvement Act requires Defendant 1o be bound by all
wartenities implied by state law. Said warrantics arc imposed on all trangactions in the siate in
which the vehicle was delivered.

35. Defondant has made atiempts on scveral occasions to comply with the terms of its
expieas warranties; however, such repair attempts have been ineffective.

36. The Magrmson-Moas Warranty Improvement Act, 15 U.8.C. §2310(d)(2) provides:

If 2 connuner foally prevails on an action brooght under paengoaph (1) of thia subsection, be may be
albowed by the coart to fecover 28 part of the judgrent 8 sum equal to the smeont of aggregate amount of
codts aiwE expenses (including attorney fees bazed upon notusl Sme sxpemxded), determined by the court %o
have been reasonably incnrred by the Piaintiff for, or in connection with the commeacement and

inn of such action, vrless the cout, in its discrotion shall deteomine that soch an xward of

utorney's fees would bo mappropriate.
37. Plaintiff haz afforded Defendant a reasonsble number of oppothunities 10 conform the

vehicle to the aforementioned express warrantiea, implied warranties and contracts.
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warrantics, Plaintiff has suffered damages and, in accordance with 15 U.S.C. §2310{d)x1),
Plaintiff is entitled to bring suit for such damages and other legal and equitable relief.
__ 39.Defendant's failure is 2 breach of Defendsnts contractual and statutory obligations
constihmting a violation of the Magnuson-Moss Warranty Improvement Act, including but not
limited to; breach of =xpress wamamties; breach of implied warranty of merchantability, breach
of implied wamanty of fimess for a particular purpose; breach of comtract; and constitutes an
Unfair Trade Practice.

40, Plaintiff avers Defendant’s Dispute Resolution Progiem is not in compliance with 16
CFR 703 by the FTC for the period of time this claim was submitted.

41 Plaintiff avers that upon mccesafully prevailing upon the Magouson-Mose claim hermin,
all attorney fees are recoverable and are demanded against Defendant.

WHEREFORE, Plaintiff respectfully demands judgment against Defendant in an amount
equaj to the price of the suhject vehicle, plus all collateral charges, incidental and consequential
damages, reasonable attormeys’ feos, and all court costs.

COUNT I
UNJFORM COMMERCIAL CODE

42_ Plaintiff hereby incorporates all facts and allegations set forth in this Complaint by
reference as if fully zet forth at length hevein.

43, The defects and nonconformities existing within the vehicle constitute a breach of
contractual and stetutory obligations of Defendant, inclnding but not limited to the following:

8. Express Warranty;
b. Implied Warranty Of merchantsbility; and

¢. Implied Warranty Of Fitness For A Patticular Purpose.




%Atm:tﬁnanfnbgningmufthewﬁchandataﬂﬁmmbmqumtthm
Plaintiff has justifisbly relied upon Defendant’s express warrenties and implied warranties of
_ﬁmaHforapﬂcularpmpnumdimp]iadwarmﬁuuFMbi]ily.

45. At the time of oldtaining possession of the vehicle and at all times subseguent thereto,
Defendant was sware Plaimtiff was relying upon Defendant’s express and implied warranties,
obligations, and representations with regard to the subject vehicle.

46. Plaintiff has incorred damages as a direct and proximate result of the breach and failure
of Defendant to hener its express and implied warranties.

47. Such demages include, but are not limited to, the contract price of the vehicle plus all
collateral charges, including attomey fees and costs, as well aa other expenses, the full extent of
which are not yet imown.

WHEREFORE, Plaintiff respecifolly demands judgment against Defendant in an amount
equal to the contract price of the vehicle, plus all collsteral charges and attorneya" fees.

COUNT IV
NEW JERSEY CONSUMER FRAUD ACT

48, Plaintiff herelry incorporates all facts and allegations set forth in this Complaint by
reference pa if fully set forth at length horeim,

49. Plaintift is & "Perscn” as defined by NLJ.S.A. 56:8-1(d).

50. Defendant ia 2 "Person” as defined by N.J.5.A. 56:8-1(d).

51. Defendant’s actions murounding the sale and servicing of the subject vehicle were
unconscionable, Defendant's agents also acted with a reckless and callous disregard for
Plaintiff*s rights in negotiating and handling Plaintiff's warranty claims.

52. Defendant's actions surrounding the szlo and servicing of aaid vehicle comatitutz a
unconscignable commercial practice, deception, freud, false pretense, false promise, and/or
misrepresentation, Defendant and its agents acted affirmatively in such a manner as to be an
unlawful commercial practice,




53. Defendunt acted knowingly with the intent to cause Plaintiff's reliance thersupon.

54, Defendant knowingly concealed, suppressed, or omitied facts material to the transactions
at issue, In that Defendani was awere the defect(s)/condition{s) conld not be repaired, and that
the ineffectual repairs were performed by incompetent or unqualified individuals, Defendani's
failure to verify the defect(s) or condition(s) constitutes a refusal to perform the repeirs under its
statutory or contractual obligations.

535, Defendant through ite authorized dealer failed to provide written notification that the
vehicle was covered by the New Jersey Motor Vehicle Warranty Act N.J.S A 56:12-34(c) and
Plaintiff believes and thereforc avers said failme is a per se violation of the New Jersey
Consumer Fraud Act NJ.E.A. 56:8-1 et seq. an well a8 a violation of the New Jersey Moator
Vehicle Warranty Act.

56. Plaintiff believes and therefore avers that the defect(s) or condition{s) outlined previousty
is'are an inherent design defect and that as such the Defendant must certify the existence of thiz
defect or condition to the Division of Consumer Affairs. Defendant has failed to file this
certification and this fajlure is & violation of the New Jersey Consumer Frand Act N.J.S. A. 56:8-
1 et ge.

57. Defendant's failure to supply an itemized legible miatement of repair is an unlawfyl
practice pursuant to the New Jersey Consumer Frand Act N.J.S.A. 56:8-2.

58 The Act prohibits the sforementioned action of Defendmnt in the sale and attempted
repair of the auhject vohicle.

59. Plaintiff believes and therefore avers the reckless, wanmton and willfol failure of
Defendant to comply with the teamg of the written warranties constifutes an unfair method of

.

60. As a result of Defendant's unlawfil conduct, Pleintiff has and will contime o suffer
ascertninable financigl loss proximetely ceused by the Defendant’s conduct. Said losses are
outlined aa follows:
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a Plaintiff is entitlad to 2 full efund N.J.S.A. 56:8-2.11-12;
b. Plaintiffs vehicle, given the defect/condition, is worthless;

g, Plaintiff lost time from work and other money as & result of having to take the vehicle
in for the repeated repair attempis;

d. Plaintiff has been relegetad to fnding alternative means of transpartation while the
vehicle was in for repairs and while the vehicle has been in its present condition. As
a respht, Plaintiff has incwred additional transportation costs; and

e. Plaintiff has expended sums to meintain, store, insare, register, &nd other expenses for
transportation.

WHEREFORR, Plaintiff respectfully demands judgment against Defondant for compensatory
damages, treble damages, attomey fees, costs of suit, and any further relisf as the Court may

deem just and proper.

1930 E. Marlton Pike, Suite T11
Cherry Hill, NT 08003
(856) 429-8334
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JURY-DEMAND

Plaintiff hereby demands a trial by jary as to all the issues

KIMMEL & SILVERMAN, P.C.

TUpan knowladge and beliaf T hereby certify that there are no other actions or arbitrations
related to this suit pending or presently contemplated.
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CERTIFICATION OF NOTICE
Pursuant to N.J.S.A. 56:8-20 Plaintiff is mailing a copy of this Complaint to the Offics of
the Attomey General, Richand J. Hughes Justice Complax, 25 West Market Street in the City of

6
Trenton, County of Mercer, in the state of New Jersey on GJC]EL“'\ Hr M 7
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LAVIN, O"NEIL, RICCI, CEDRONE, & DiSIFIO
By: JOE. PEIFER, Esquire

1300 Route 73, Suite 307 Attormey for Defendant, Toyota Motor Sales,

Mount Laurel, New Jersey 08054 US.A., Inc.

(856) 778-5544 __

BN SUFERIOR COURT OF NEW IERSEY
Plaintiff 1  LAW DIVISION- OCEAN COUNTY
v. . CIVIL ACTION
TOYOTA MOTOR SALES, US.A., INC, DOCKET NO. OCN-L-3042-04
: STIPVLATION FOR EXTENSION OF

Defendant : TIME

It is hersby STIPFULATED hy and betwesn counsel for plaintiff, Incqueline C. Herritt,
Esquire and commsel for defendant, Jo E. Peifer, Esquire, that defendmnt, Toyota Motor Salea,
US.A., m,hmmmnfﬁmafﬁm'dmmwﬁchmmplﬁnﬁﬁ‘scm

LAVIN, O'NEIL, RICCI, CEDRONE &

DiSIPIC
Jo B Peifer, Fafjuire

Toyots Mator Sales, U.5.A., k.

Date; Irl"

RECEIVED & FILED

JAN 18 X008

SUPERIOR CT.. OCEAN GO
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LAVIN, O'NELL, RICCI, CEDRONE & DISIFIO

1300 Route 73
1300 Rou RECEIVED & FILED
Mount Laurel, NJ 08054
(856) 778-5544 — JAN 18 2005
- . Peifer, i
By JoE.Pot Baqure SUPERIOR CT., OCEAN C:0

Attorneys fir Deferxdont, Toyots Motor Sales, U.S.A., Inc.

_ :  SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - OCEAN COUNTY
Plaingy.

CIVIL ACTION
Y. '
DOCKET NO. OCN-L-3042-04

TOYOTA MOTOR SALES, US.A., INC.,
:  ANSWER OF DEFENDANT, TOYOTA
Defendant. . MOTORSALES, US.A., INC. TO

SEPARATE DEFENSES, JURY DEMAND,
DEMAND FOR STATEMENT OF
DAMAGES CLAIMED AND
DESIGNATION OF TRIAL COUNSEL

Defendant, Toyota Motor Sales, U.S.A., Inc., { hereingfter refecred to a8 "TMS"), by and through its
attorneys, Lavin, ONeil, Rioci, Cedrone & Diipio, hercby respond to plaintiff's Complaint as follows:

1. Denied. After roescnable investigation, TMS is without sufficient knowledge or information
to form & boliof as to the trath of the allogations contained in this peragraph and, therefore, said allogations|

2. Admitted in part, demipd in part. It is admitted thet TMS is a corporation that condncts
business in the State of New Jerasy. It is also admitted that TMS is & corporation incorporated in the State
of Californie with its principal place of buxiness at 19001 South Western Avenue, Torrance, CA 90501, To

the extent the allegationa of this paragraph conatifyte conchusions of law, no response is required




BACKGROUND
3. Admitted in part, denied in part. K is denied that TMS mannfactured the subject vehicle, It is

admitted that TMS distributed the subject 2004 Laxus RX 330, bearing VIN: 2T2HA3IUX
(hereinafter referrad to as the “subject vehicle™) to an authorized Lexus dealership. Certain limited express
warrantiea were extonded to the original purchaser/lossco of the subject vehicle and any and all warrentics
applicable hereto ars limited to those set forth therein. As to the remeining allegations set forth in this
paragraph, after reagonsbie investigation, TMS is without spfficient knowledge or information te form a
belief es to the truth of theso allegations and, therefore, said allegations are denied.

4,  Denied After reasonsble investigation, TMS iz without sufficient knowledge or information
o form a belief a9 to ths truth of the ellogations contained in this paragraph and, therefore, said allegations
ot donied.

3. Denied After reasonahle investigation, TMS is without sufficient knowledge or information
t¢ form e belief a3 to the troth of these allegations and, therefore, said allegations are denied. Plaintiff's
Exhibit "A" speaks for itself, and after reasonable investigation, TMS is withont safficient knowledge or
information to form a beliof a3 to the tuth a3 to the remainder of the allegations contaned therem.

6.  Demied. Insofur as the allegstions set forth in this peragraph constitute concluzions of law, oo
response is required. It is demied that TMS made any express and/or impilisd warmanties, guarantocs,
affirmations, promises and/or undertakings with respect to the snhject vehicle other than cerfain limited
expreas werrantics which would have been extended to tho original purchaser/leasse of the subject vehicls
and eny snd all werranties applicable hersto are limited to those set forth therein, As to the Temaining
gllegations set forth in thiz parsgruph, after reesonable investigation, TMS in without sufficient knowladge
or information to formn a belief as to the truth of these allegations and, therefore, said allegations are denied.

7. Denied. Insofar as the allegations set forth in this parsgraph constituie conclusions of law, no

response is required. It i3 denfed that TMS made any express awd/or implied warrantics, guaramtees,

2




L - (

aﬁrmﬁéngmdﬂmmdﬂhmwiﬁmpuﬂbﬁemhjeﬂﬁnhnﬁuﬂmmwﬁnﬁmﬁdm
warranties which would have been extended to the original purchaser/lcssec of the subject vehicle and any
mdnﬂwmm_t_iuq:pﬁublehuﬂnmﬁmiteﬂhﬂmumforﬂiﬂuein.

8. Denied. Insofar as the allegations set forth in this paragraph constitute conclusions of law, no
response is required. It is demiad that TMS made my express and/or inplied wamantied, guaranfees,
affirmations, and/or undertakings with respect to the subject vehicle other than certsin limited expresa
warranties which wonki have been extended to the origingl parchaser/leggee of the subject vohicle end any
and all warranties applicable hareto are limited to those set forth therein. '

9. Denied. Insofer es the allegations set forth in this paragreph refer to plaintifPs state of mind,
Do response is required. It is denied that the subject vehicle is “worthless™ and/or is unable to be utilized for
ita imbended purposes, either as alleged in plaintiff®s Complaint or in any other manner whatsoever, It ix
farther denicd that the subject vehicle contained eny nonconformities which substantially impair its use,
value and/or safety, either as alleged in plaintifi’s Complaint or in any other manner whaisoever, It is also
denied that TMS repaired the subject vehicle and denied that my repairs were insffective.

10. Denied. Insofir as the allegations set forth in this paragraph constituts conclugions of Iaw, no
regponso is requived. As to the remaining allegations set forth in this paragraph, after reasonable
inveatigation, TMS is without sufficient knowledge or information to form a belief a8 to the truth of these

11.  Denied.- Insofer as the allegaticns set forth in this paragmaph constitute conclosions of law, no

12, TMS incorporates herein by reference its response to all allegations contained in plaintiff*s
Complaint as though =3id tegponses were fully set forth at length heeein.




a (

13. Depied, To the exient the allegations st forth in this peragreph constitte conclusions of}

law, no response is required.
14,  Denied. To tho extent the allegations set forth in this paragraph constitute conclusions of

law, o response is required.

15. Denied. To the extent the allegations set forth in this paragraph constitute comclusions of
law, no response is required.

16. Denied. To the extent the allegations set forth in this paragraph coustitute conclesions of]
law, no responsc is required. It is denied that plaintiff experimnced and/or comtinues to sxperience
nonconformities which substwntially impair the uss, valoe or safety of the subject velncle, cither as slleged
in plaintiff®s Complaint or in any other manner whatsoever.

17. Denled Insofir as the allegations set forth in this peragraph conatituts conclusions of law, no
responae is required. K is denied that TMS violated sy provision of the New Jersey Motor Vehicle
Wamranty Act and/or the New Josey Consumer Fraud Act, either ag alleged in plaintifs Complaint or in
any other mapner whaiaoever.

18.  Denied. Inaofar as the allagutions sot forth in this paragraph constituts conclusions of law, no
responae 19 requited. It is depied that the plaintiff experionced end/or continues o experience
noncenformities which substantially impair the use, value and/or safiety of the subject vehicle, either as
lleged in plainttf™s Complaitt or in amty other mamer Whatsoever. It is denicd that TMS violsted sod/or
breached any wanranties, eithar as alleged in plaintiff"s Complaint or in eny other manner whatsoever,

13. Denied. To the extent the allegations set forth in this paragreph constitute conclusions of]
law, no response is required.

20, Demied. To the oxtent the allegations sot forth in this paragraph constitute conclusions of|

law, no responss is roquirad.
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21. Denied. To the oxtent the allegations set forth in this paragraph constitute conclusions of|
law, oo reeponse is required. By way of fimther respomse, it is denied fhat the subject vahicle contained
and/or contained any nonconformitisa which substantially impair its use, valus md/or safety, either ss
aileged in plaintiff's Complaint or in any other manner whaisoever. As to the remaining allegations aet forth|
in thia paragraph, after reasonable frvestigation, TMS Is without mfficient knowladge or information to
form 2 belief es to the truth of these allegations and, tharefore, said allegations are denied,

22. Denied. Tt is demied that the subject vehicle contained and/or containg any nonconformities
which substantially impair its ngs, valne and/or safety, either as alleged in plaictifi"s Complaint or in any
other manner whatsoever. As to the remsining allegations set forth in this peragraph, after rossonsble
inveatigation, TMS ja without sufficient knowledge or mformation to form a helief as to the troth of theso

23, Denied. Jnsofer as the allegationa set forth in this paragraph constitute conclualons of law, no
response s required. It is denied that the subject vehicle comained and/or containg eny nonconformitics|
which substaritially impair itz use, value and/or safety, cither as alleged in plgintiff's Complaint or in sny
other mamer whatagever. It is also demied that TMS repaired the subject vehicls. As to the romaining
allogations set forth in thig paragraph, after reasonshle investigstion, TMS is without sufficient knowledge
or information to form & belisf as to the truth of these allagations and, therefore, anid allegations ars denied.

24. Denied. Insofar as the allegations sst forth in thia paragranh constitate conclusions of law, no
response is required. It is denied that the subject vehicle contuined and/or contrins amy ponconformities
which substarmtially impair its use, value and/or safity, either as alleged in plaintifi"s Complaint or in eny
other marmer whatsosver, It is also denied that TMS repaired the subject vehicle end denied that any repairs
ware ineffective. As to the remaining allegaticns set forth in this paragraph, after reasonable mvestigation,
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TMS is without sufficient knowledge or information to form & belief 2 o the truth of these allegations mnd,
therefore, seid ellegations ars depied.

25. Denied. It is denicd that the subject vehicle contained and/or contuing muy defects and/ar
ponconformities which substeutizlly impair its use, value and/or safety, either as alloged in piaintiffs
Complaint or in any other menner whatsoever. Plaimtiff’s Exhibit "B" speaks for itself gnd after reasonable
investigation, TMS is without sufficient knowledgs or infoxmation to form a belief as to the truth of the|
allogations containod thercin. As to the remaining allegations, after reasonsble investigation, TMS ia
withont sufficient inowledge or information to form e belief as to the truth of these allegations.

26. Denled To the axient the sllegations contained in this paragraph constitute conclusions of]
1aw, no response is required. It is denied that TMS imtentionally, reckicssty, wantonly and/or negligently]
failed to camply with the provisions of N.J.S.A. § 56:12-29, et seq., either as slleged in plaintiff's Complaint
or in any other manmer whatscover. If plaindiff sustained any mjuries, damages or losses, TMS denies any

27.  Denied. It is denied that TMS is in the business of repairing Lexus motor vebicles and/or that
TMS performed any repairs to the subject vehicle. As to the remaining allegations aet forth in this
paragraph, after reasonabls investigation, TMS in withomt sufficiant knowiedgs or information to form a
balief 85 to the truth of thesc allegations and, thevefore, said allegations aro denied.

28. Denied To the cxteni the allegations of this paragraph constifuts copclusions of law, no
response is roquired. [t is demied that the smbject vehicle contained snd/or comtaina any defects and/or
nonconformitica which substantially impair its use, velue and/or sefety, either as alleged in plaintiff's
Complaint or in any other manner whatsosver. If plaintiff sustained any injuries, demages or losses, TMS
dentiea any and all liahility for same.
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WHEREFORE, defondent, TMS, demends judgment in its favor and against pleintiff on all clahms
asgerted in plaintifi*s Complaimt, togother with costs of syit and atiorney’s foes.

29. TMS incorporates herein by reference its response to all allegetions contained in plaintiff*s
Complaint as though said responses were fully et forth at length horain.

30, Denied. To the extent tho allegatinns set fixth in this paragraph constitute conchuiops of
law, 0o respones is required.

31. Denied. To the extent the allegntions set forth in this paragraph constitate conchuions of law,
10 regpaniac is required.

32.  Duenied. Ta the oxtent the allegations set forth in this paragraph conatitate conclusions of law,
no response is required.

33. Denied. It is denied that TMS is angaged in the business of repairing Lexms motor vehicles
and/or that TMS performed any repairs to the subject vehicle. Ii is denied that TMS mads any express
and/or implied warrsnties, guarantecs, affirmations, promises and/or contracts with respect to the subject
vehicla other fham certain limified express warranties were cxtended to the original purchaser/lessec of the
subject vehicle and any end all warmanties applicable hereto are limited to those set forth therein,

34, - Deniad. To the extent the allegations sot forth in this paregraph constitute conclusiona of law,
DO respongé is reqhired.

35. Denied Insofar as the allegations ast forth in this paragraph constitute conclnsions of law, no
response is required, It is denied that TMS parformed any repairs to the subject vehicle and that any repair
attempts were ineffective. It is fimther denied that TMS breached and/or fhiled to comply with any
warranties, cither as alloged in plaintiff's Complaiut or in any other manner whatsoevet.,
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36. Denisd To th extent the ailegations set forth in this paragraph constitute conchusions of]
law, 0o responseé is requited.

37.  Denicd. Inscfer as the allegations set farth in this paragraph constitute conclusions of law, no
reapode ia required. It is denied that TMS made any exprees end/or implied werrantlea and/or contracta
with respect to the subject vehicle other than certxin Himited express warmantios which were extended to the
joviginal purchaser/lessee of the subject vehicle and any and all warranties applicable to the subject vehicle|
are limited to those set forth therein As to the remaining allegations set forth in this parsgraph, after
reasonable investigation, TMS is without mfficient knowledge ar infoemation to form a belief as to the truth
of theee allegations and, therefore, said allegations are denied.

38. Demied, Insofar as the allegations set forth in this paragraph constitute conclusions of law, no
response ia required. It is denied that TMS breached and/or failed to comply with any warrantiea, sither an
alleged in plaintiff's Complaint ar in any other manner whatsoever. [If plaintiff sustained any injuries,
damages or lomses, TMS denies any and all lishility for same.

39, Dmnimmumm@&mmmnﬁpmmmﬁmmmﬂfm.m
responae in required. K is denied that TMS broached and/or violsied any warranties, contrectial obligations,
and/or statuiory cbligations, either as alleged in plaintiff*s Complaint or in any other manner whatsoever. [t
hﬂmd&ﬁdﬁﬂ%m&mﬂhmmﬁrﬂdemmﬁcqeﬂtmuaﬂqdhplﬁnﬁﬁ'sﬂmﬂmmh
eny othor manner whateoover.

40 Denisd Tnthea:mﬂmallagaﬁamﬂforﬂlinﬂ:iipmﬂphmmﬁmmmhﬁnmaq
law, no response is required. It is denied thet TMS® informal dispute resolution program did not comply

with 16 C.F.R. 703,




41. Denied. Insofar as the sllegationa set forth in this paragraph comstibite conclusions of law, no
* | response is required. If plaintiff suetsined amy injuries, damages or losses, TMS denies any and all liability
for same.

WHEREFORE, defendant, TMS, demands judgment in its favor and againat plaintiff on all ¢laiing
asserted in plaintif s Compiaint, together with costs of suit and aticrney’s fees.

ANSWER TO COUNT Il
UNIFORM COMMERCIAL CODE

42, 'TMB incorporates berein by reference its response to all allsgations contamed in plaintifis
Complaint as though seid reaponses wers fislly set forth at langth herein,

4_3. (2)-{c), inclugive. Denicd. Insofur as the allogations set forth in this parmagraph constitute
conclhugions of low, no response ia required. It is denjed that the subject vehicle contrined and/or containg
any defects and/or nonconformitics which substantislly impair its vee, value and/or safsty, either as alleged
hphhﬂﬁ‘aﬂnnmlﬂmmhmynthummm. Cortain limited express wamanties wers
extended to the origitial purchaset/loasee of the subject vehicle and any and =1l warrantiss applicsble hereto
are limited to those set forth theraln. It is demled that TMS tweached anmy coniractnal snd/or statutory
obligations, cither as allsged in paragraphs 43(a)-(c), inclusive, or in any other manner whatsoever.

44, Denied. To the cxtent the allegations of this paragreph constitube conclusions of law, no
responas is required. Insofar es the allegationa set forth in this paragraph refer to plaintiff*s state of mind, no
responso is required, It is deniod that TMS mado eny express and/or implied warrantics other than certein
limited expreas warrenties which would have been extended to the original pirchaser/leases of the anhject
vehicle and any and all wamanties epplicable hereto are limited o thoae set forih therein.

45. Denied. To the oxtont the allegations of this parsgraph constitute concluajons of law, no
reaponse ia required. Insofar as the allegations set forth in this paragraph mefer to pleintiffs state of mind, no
reaponsc is required, It in denied that TMS made any sxpress snd/or implied warranties, obligations and/or
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purchaser/lesaee of the aubject vehicle and any and all warranties applicable heroto are limited to those sot
forth therein. —

465, Denied. To the extent the sllegations of this paragreph constitute conclusions of law, no
response is required. 1t is denied that TMS breached and/or failed to honor sny warrenties, cither as alleged
in plaintifi*s Complaint or in any other manner whatsoeves. If plaintif sustained eny injuries, damages or
loases, TMS denies any and all lighflity for same.

47. Depied. To the exient the aliegations of this paragraph constitute conclesions of law, no
response is required. If plaimiff sugtained any injuriea, damages or losscs, TMS denics any and all liability
for game.

WHEREFORE, defeodant, TMS, demands judgment in its favor and against plaintiff on all cleims
asserted In plaintiff" s Complalit, together with costs of suit and atiomey’s fees.

48.  TMS incarporatss harsin by referonce its response to all allogations contained in plaintiff's
Complaint ax though said respanses were fully set forth at length herein,

49. Denied. To the extont the allogations et forth in this pamagraph constibie conclugions of|
iaw, 10 respomse i3 Tequired.

50. Dedied To the oxtent tho allegationa set forth in this paragraph constitute conchisions off
1aw, no responas is required.

51. Denied. Insofer 2 the allegationa set forth in this paragraph constitute conclusions of law, no
responso is required. It is demied that TMS soid the subject vehicle directly to plaintiff and/or thet TMS
serviced the subject vehicle. ki is denied that TMR acted in an unconscionsble manner, aither a1 alleged in

10
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plaintiff'e Complaint or in any othér mennéer whatsoever. Ii is also denied that TMS acted with reckicss
and/or callons dixregard, sither a3 alleged in plaintiff*s Complaint or in any other mapner whatzoever,

52. Denied Insofar as the allegations set forth in this paragraph constitute canclusiony of law, no
response is required. It is denied fhat TMS scld the subject vohicle directly to plaintiff and/or that TMS
gerviced the mmbjoct vehicle. thﬂﬂﬁnﬁywﬂmﬁmmmmﬁh
commercial practice, deception, freud, false pretense, false promise snd/or misrepresentation, cither as
aﬂagadinpiainﬁﬂ"sﬂomplﬁﬂminmyoﬁ:rmmwhﬂsuw. It is denied that TMS engaged in any
“inlewful commercial practice,” eitber as alleged in plaintif®s Complaint or in any other manner
whatsoever.

53.  Denied mmummmﬂmmmnhhmmhwmmofm.m
response is required. Insofer as the allegations set forth in this peragraph refer to plaintiff"s state of mind, no
responas ig required.

54. Denied hﬂhﬂﬂnmegﬁmﬁtﬁﬂhhﬁsmhmmﬁtuhmmluimnfhw.m
fesponse is required. It is denied that TMS scld the subject vohicle direcily to plaintiff and/or that TMS
serviced the subject vehicle. It is demied that TMS performed any repairs to the subject vehicle and denied
that there ware ineffective ropairs to the subject vehicle. By way of funther responas, TMS ia not in the
buainess of repairing motor vehicles, It is denied that TMS concealed, suppressed or omiftad any material
facts, either as alleged in plaintiff®s Complaint or in any other manner whatsoever. Insofar aa the allegations
in this paragraph refer to plaintifi's atete of mind, no reaponse is required. It is donied that any defects
and/or “conditions” exist and/or existed in the subject vehicle, either as alleged in plaintiff’s Complaint or in
sny other menner whatsoever. As to the remaining allegations set forth in this peragraph, afber reascnable
investigation, TMS ia withowt sufficient knowledge or information ta form a belief as to tha truth of these
allegntions and, therefore, said ellegations are denied.

11
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55. Denied. Instofir as the allogations eet forth in thia paragraph constitnte conclusions of law, no
response i3 requited. It in denied that TMS violated any provision of the New Jersey Motor Vehicle
Warranty Act and/ar the New Jersey Consumer Freud Act, either ag alleged in plaintiffs Complaint or in
any other manner whatsocver.

56. Denied. Insofar as the ellegations set forth in this paragraph constitute conclusions of faw, no
teaponse is required. It is denied thet TMS dosigned the subject velnicke. It is also denied that thero are eny
design defects and/or “conditions™ in the subject vehicle, cither as alleged in plaintiff's Complaint or in any
other mamner whateoever. It is further denied that TMS violated the Neow jersey Conswmner Frand Act,
N.J.5.A. § 56:8-1, ot 504, cither aa alleged in plaintif’s Complaint or in any other manner whaisoever,

57. Deniod. Iosofar as the allagation set forth in this paragraph constitute conchusions of law, 1o
response ia required. }t is further denied that TMS violated amy provision of the New Jemoy Consumer
Frand Act, NJ.S.A. § 56:8-2, either as allagead in plaintifi’s Complaint or in any other mamer whatsoever,

58. Deunied. Insofer ea the allogationa set forth in this peragraph constitute conclosions of law, no
reaponse 18 required. It is denied that TMS sold the subject vehicie directly to plaintiff. [t is also deafed thet
TMS performed any repairs the subject vehicle.

59. Denied. Iniofer ss the allogstions set forth in this puragreph constitite conclugions of kaw, no
response is required. It in denied that TMS recklessly, wantonly andfor willfully failed to comply with
and/or breached any warranties, either as alleged in plaintiff's Complamt or in any other manner,
whatsoever.

60.  {e)(e), inclovive. Denied. Tnmofar as the allagations in this paragraph constitets conclusions|
of law, no response is required. It ig demied that any conduct atiributeble to TMS was "mnlawful" ejthar as
glleged in plaintiff's Compleint or in any other manner whatsoever. If plaintiff sustsined any injuries,
damagoes or losses, TMR denies any and all lisbility for same.

12
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WHEREFORE, dofmdant, TMS, deenanda jndgment in it favor and against plaintiff on all claims
gaserted in plaintifi’s Complaint, together with costs of suit and etiorney’s fees.

Plaintiff may have beoa contributorily and/or comparatively negligont and therefore, the damagen
and/or logses of plaintif¥, if any, are limitad by the New Jersey Comparative Negligence Act.

THIRD SEFARATLE DEFENSE
Plaintiff"s claims may be barred in whole or in part by the applicable Statwes of Limitaitons.

FOURTH SEFARATE DEFENSE
Plaintiff may have asswmed the risk of plaintifi*s activities and/or the risk of & known danger.
FIFTH SEFARATE DEFENSE
Any conduct allegedly causing lisbility on the part of defendant, TMS, was not 4 subsiantial cause of]
plaintifi*s slleged injuries, damages and/or loases.
SIXTH BEFARATE DEFENSE
The injurics, demages and/or losses allegadly mstained by plaintiff may have been caused entirely
by, or contributed to by, the negligent scts or omissions of individuals and/or entitiex other than defendant,
TMS.

Negligent acts or omissions of individuals and/or entifiea ofher than defendant, TMS, conatitutel
intervening, supersading acts of negligence.

The subject vehicle, including, its componeot pats, may have been misused, abnormally used,
abused, neglected and/or had an anthorized alteration done by pleintiff and/or other individuals for whom

13
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TMS i3 not responsible which is the result of a nonconformity, defect or condition, if plaintiff iy able to

NINTH SEFARATE DEFENSE
The alleged nemconformity, dafisct or condition, of the subject vehicle does not substntially impair
the use, valne, or safety of the subject vehicle.
IENTH SEPARATE DEFENSE
The plaintiff hax not resorted, a8 required mder the wamranty, to the informal dispute settlement
procedure established by TMS which camply with 16 C.F.R. Part 703, and therefors, plaintiff i= not

permitted to pursns 4 claitn wdst the Magimizon-Moss Warrenty Act.

TMS.

The vehicle referred to in plaintiff's Complaint including its component parts may have been
substantislly altered end/or changed after it left the possession and comirol of the mannfacturer and/or
diatributor.

aryl local laws, standards and regulstions.

Plaintiff may have failed to mitigate pleintifP's alleged damages.
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Any damages and/or injnries which plaintiff may have sustained were cansed by the improper,
abnormal, nnforeseeable and unintended use of the vehicle referred to in plaintiffs Complaint by pleintiff]
and/cr other persons for whom TMS is not reaponsibla,

Plaintiff and/or antities end/or other pevsons not in the control of defendant, TMS, may be
responsible for the destruction and/or epolistion of evidence resulting in prejudice to defendant in its ability
to prepare a dofense to plamtiff's claims,

Defendmt, TMS, pleads the releass, if any, that may have been axacaied by plaintiff, and states that
such release climinaies and/or diminishes the slleged linbility of TMS and/or damages in this action and/or
may bar plaintiff's recovery.

Defondant, TMS, horeby reserven the right, upon completion of its investigation and discovery, to
file such addittomal defenses, separate defempes, counterclaima and/or third-party Complamts a5 may be
appropriats.

Defendant hereby reserves the right to file a Motlon to Dismiss plaintiff’s claims on the ground that
plamtiff hax no legal canse of action against this defendant.
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The pluintiff hai not resorted, as required under the warranty, to the informal dispute goitlement
proudmn_uutahliﬂ:edby'l’hf&whiohmmgl_yﬁﬂl IEC.F.R.Pnt‘?BS,a:-dﬂwmfwc,plaiuﬁﬂ'i:mt
permiited to pursue a claim under the Noew Jersey Motor Vebicle Warrsnty Act.

JURX DEMAND

Defendant, TMS, hereby damande a trizl by jury constifuting of 12 membera on all of the triable

issues of this Complsint in accordance with R. 1:8-2(b} and R. 4:35-1{a).
DESIGNATION OF TRIAL COUNEEL

Pursuant to R. 4:25-4, Jo E. Peifex, Esquire is hereby designated as irial counsel for defendant, TMS,

in this maiter,

Defandant, TMS, demands, pursuant to R. 4:5-2, that within five days after service hereof, plaintiff
serve a wititon statement as to the amount of damages claimed against TMS.
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I, Barri A. Drlow, Esquire, hereby certify to the best of my knowledge, information and belief:

1. Thet the matter in comtroversy in this action is not the subjact of any other action pending in
any other court or any other erbitration proceeding, other than those identified by plaintiff in her Camplaint;

2. No arbitretion procesding is cumrently conternplated;

3 Thero are no othar partics, &t the presont time, that need to bo joined in this action; and

4. A copy of the Antwer of this defendant was served within the time period provided by R.

4:5-1 and all extensions thersto.

LAVIN, O'NEIL, RICCI, CEDRONE & DISIPIO

BY: Q}M)_Oﬂa,a
Jo B. Peifer, Bsquirs

Barri A. Orlow, Esquite
Attorneys for Defendet,
Tayota Motor Sales, (1.8.A., Inc.

DATED: /11105
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EROOF OF SERVICE
The undersigned hercby certifios that
mwlmﬂdmmmwmw,mmus.m,m.
prepeid, & copy of the within Answers to Plaintiff's Complaint with Separato Defoases, Jury Demand,
Request for Statement of Dsmsges and Designation of Trial Counsel.
The foregoing statement made by me is true. I am aware that if the atatament is willfully false, I am
subject to punishment.
Jacqueline Herritt, Eaquire

- KIMMEL & SILVERMAN
89 Haddon Avenme North

Heddanfleld, NJ 08033

340138v1




ATTACHMENT 7

COPY OF SERVICE BULLETIN




ntraduction

Applicabls
Vahlcles

Production
Changs
Information

Information

Rupair
Procedurs

Wamanty
information

To improva the overall brake pedal feeling during cold starts, the brake booster assembiy
has basn changed.

« 2004 model year RX 330 (NAP} vehlcles produced BEFORE the Produclion Change
Effactive VINa shown below.

MODEL PLANT DRIVELINE FRODUCTION CHANGE EFFECTIVE YN
JWD 2T2GA31U
RX 330 TMMC 4WD 2TZHA3
HODEL PRAEVIOLS FART NUMBER | CLUWRENT FART NUMBER L_ PART NAME Ty
2%D 44410-0E010 Same 1
4WD 446 10-0E020 Sama Brake. Boostor 1

1. Ramova and replace tha brake booster following the proceduras outined in the

Technical Information System (TIS}, 2004 model yesr RX 33} Repair Manual: Srake:
Sroks Boosisr Assy.

<. Road test the vehicle {o confirm repair.

OF CODE DESCRIPTION TIME OoFp ™| T2
448100010 (2WD)
483011 R & R Braks Booster 19 A4810-0E020 (WD) 33| 49

Applicahls YWaTBnty":
Thia repalr is covarsd under tha Loxus Comprehensive Wamranty. This wamanty s In

affact for 44 monthe or 50,000 mlles, whichavar occurs firet, from 1he vehicle's
In-sarvice date.

* Vamanty application is Hmiiad to coraction of 2 problemn based upon a custormer's apeciiic comgHairg.
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