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February 9, 2006

U.S. Depariment of Transportation -
National Highway Traffic Safety Administration ~ ~ -~ .02
400 Seventh Street, S.W. B
-Washington, D.C. 20580

Aftention: Otto G. Matheks, ill, Senlor Attorney
Re: Confidentiality Determination/EA05-D05

Dear Sirs:

Thank you for your letter of January 27, 2006. On behaif of The Dow Chemical
Cornpany, | respectiufly request recensideration of your denial of our request for
confidentiality treatment of the information provided under EAD5-005 information
request. | further request that the confidential information submitted he retzined
canfidential untll a decislon is made on this request for reconsideration.

The specific confidential informaticn provided is the specific formulation details of
the Dow fluid formulation. This is contained on one sheet of the submission which
provides the answer to Queastlon 3 of your origlhal request.

From your letter it appears that two items were missing. First, that the time perod
that this information is to be kept confidential was nof included and that the
confidential document was not marked "Confidential™.

Therefore, enclosed herewith is a new disk and new hard copies of the information
requested under the above-mentioned information request. The two copies of the
document containing confidential information are marked “confidential” and a
redacted copy of that page is provided. The pages of the submission which do not
conhtaln confidentfal informatlon and the redacted copy are not marked confidential.
The original request asked that the confidential information be retained confidential
for an indefinite tirme. Your response implies that the request must siate a specific
time period, therefore a specific time parind of confidentiality is hersby raguested.

Brake fluid compositions are sald typically for the Iffe of the vehicle and for a
significant period theraeafter in order to allow for replacement fluids. Therefors, a
significant period of confidentiallty is needed ralative to the composition of this
formulation, and tharefore Dow requests that this information be kept confidential for
a period of 25 years from the submission date of August 15, 2005.
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We now believe that the request for confidentiality is now complete and respectiully
reguest that the compaosition of tha ralevant brake fiuid be held confidential
according 1o the confidentiality regulations set forth in 49 CFR Part 512. Also,
enclosed are copies of the original subrnission with the above-mentioned changes.
A copy of this letter has also been sent to Kathleen C. DeMeter with ail of the

appropriate attachments.

i yvou require further information, piease fea! free to contact me at your eadiest
convenisnca.

Sincerely,

Jomon Zou

Naman L. Sims

Patent Counsel

Dow Automotiva

1250 Hamon Read
Auburn Hilis, M1 48326
248/381-8455-phone
248/391-8550-facsimile
248/391-8506-alternate fax
nisims@dow.com

NLS:mfm
Enclosures
Kathleen €. DaMeter, Office of Defects Investigation Enforcement,

7.5. Department of Trangportation, National Righway Safaty
Administration, 400 Savanth Straat, 5.W., Washington, DC 20590

cos
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August 15, 2005

Chief Counsel of the National Highway
Traffic Safety Administration

Room 5219

400 Seventh Street, S.W.

Washington, D.C. 205%

Re: This is in Request to National Highway Transportation Safety Administration
Request NV5-215 BBY EA05-005 for Information from Dow Automotive with Respect

to Brake Fluids.

Dear Sirs:

This is a request that certzin tnformation submitted pursuant fo a request fom the
National Highway Traffic Safety Administration be retained as confidential pursuam to
49 CFR 512. In particular, thizs is a request that the answer of Ihe Dow Automolive
Business Unit of The Dow Chemical Company { TDCC) with respect to information about
its Brake Fluid HD 50-4 provided in response to a letter dated July 21, 2005 received
from Kathlezn C. DeMeter, Director Defects, Investigation, Enforcement, related to the

above-mentioned invesatigation be retained as confidential.

The information requested contains confidential business information which gives rise to
this request for confidential trealment ol the specifical ly identified information below. In
particular, the specific confidential informatian is the iafornatien sbout the components
of the formulation and the amounts of each of the components in the formolation. This
information is requested to be retained as confidential under the confidentiality standards
of47 CFR 512.15, sechions a, b and d. In particular, Ihe information is a trade secret of
TDRCC vnder Section a, TODCC woauld suffer sipnificant campetitive harm ifthis
rformation was provided to a third party competitor because if wouid allow competitars
ta produce an identical formutation without having to go through 1he expense of
developing lheir own formulation and would also atlow theai te gualify the formulation
willi Ford Motor Company without having to do all ol the necessary testing required 1o
qualify such a competitive formutation. Further, under 42 CFR 512,15, Section d, this
irformation is produced voluntarily and TDCC does not release this information to the

public.

Purswani ta the requirements of 49 CFR 512 8. it 15 asserted thal llus informatien s a
(rade secrel because this formulation information is sold By TDCC comimerciajly,
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therefore is used commercially, and it provides a compelitive advantage over competitors
who do not know the formulation. The specific information identified as confidential is
not provided to the public and cannot he analyzed. 1l provides compelitive advantage
because the competitors can not make an identical copy of the formulation and therefors
to compete must develop and gualify alternative formulations. To provide the
formulation Information to competitors would result in harm to TDCC in that the
competitors could manufacture and sell such a composition without geing through the
expense of developing the composition and going through full qualifications with the
customer and therefore which would significantly reduce the potential retumn that TDCC
receives from the sale of this compositicn. This information 15 retained as a trade gecret
by nat disclosing it to the public or customess, except as required in MSDS for safety
purposes. The Research and Development and Production sites where this was develaped
and is produced are secure facilities with limited access. The information provided is
only provided to those employeas who have a need to know it te do theirjob. TDCC
requests that this information be held confidential indefinitely as this composition has
been used for seven] years commercially while retaining its trade secret status. TDCC
intends to continue nsing this formulation for an indefinite period of teme and therefore
could not specifically state a time period over which this needs to be kept confidential.

Attached is an Affidavit from John Hacskaylo attesting to the confidential nature of this
information. Also, enclosed are three copies of the requested information, two of which
are unmarked and one which is redacted. Only the Word document disclosing the
specific camponents and their amoun(s contains Confidenhial Business Information.

Also, attached is a cover letter to the nequestor of the information to complete your file.
All cotrespondence with respect to this matter skould be sent to the attention of the
undersigned at the following address or e-mail address. 1f you require information, please

fest free to contact the undersigned at your earliest convenience.

Sincegely,
Ay e

Normap L. Sims

Patent Coungei

Dow Automotive

1250 Harmon Road
Auburn Hills, MI 48326
248/391-6455-phone
248/391-6550-facsimile
nlsims@dow.com

MNLS:nfin

Attachments
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Mland. Michwgan 4BE74

August | 5, 2005

Mz Kathleen C. DeMeter, Oirector

Office of Defects Investigation Enfrcement
LS. Departrnent of Transportation

Metivmal Highway Traffic Safety Administrancn
400 Sevenlh Street, 5.W.

Wk ington, D.C. 20590

Re: NVS-214 BBY EAN5-005 Request for Brake Flud Infarmation from Dow Automolive

Cear M5, CeMeter:

Please find enclozad answers relative to your requesr for information dated Tuly 21, 2085 relative ta he above-
referenced matier. Please be awars that Dow Automative is 2 Bosiness Lnit of The Dow Chemical Compaay and the
proper carparate endity for future reference is The Dow Themical Company. In response ta your request, aftached are
threr capies of the reguested documenis and a disc with an clectronic copy of the documents OF the three copies, twa
are unmarked and the third iz redacied to remove confidential irformation. Also, aeched is 2 copy of a lotter 1o the
Chief Counsel for the Mational Bighway Trensportatian Safely Administration requesting that certain of the
information contained in the abovereferenoed documents he treated 2% confidential Business information. In
particuler, the confidential business informmatien contained in the dacutments is information aboul the components end
umounts of comporamts contsined in the brakee Avid for which you have requested information. Pursusnt to 49 CFR
51221, this informatian must be retained a8 confidential upti! asch rime as muling iz issued by the Chief Counsel for

YoUr agency.

Submitted herewith refative ko the information Request | is an Excel spreadsheet showing the model, year and par
numkxr of brake fluids sold by The Dow Chemical Company to Ford for the requested models and years. Relative to
Reques 2, enclosed please find an MSDS for brake Auid 50-4. With respeci 1o Request 3, enclosed pleage find 2 Warad
deaument containing the compesition informat o of the sirgle Huid used for all ofthe requested makes and mode!
ycars. This docummeni also confirmns that no significam changes in the compogition were made since indroduction of the
brake Auid. Oniy the Wiord document disclosing the specific components-and their amounts cantains Canfidential

Buzingz= Information.

IF you equire further infermatien, pledse feel free 1o cunloet Hhe undersiened ab your convenience.

Sincerely,

MNorman L. Sims

Putent Counzel

Dow Aulomutive

1250 Hermon Road
Auburn Hiils, M 48124
e -Rd55-ghone
I4EFAD -6 550-Tacsimile
nlsimain dows.com

LS mim
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AFFIDAVIT —Certificate ir Support of Request for Confidentiality

STATE OF MICHEGAN)

) 55

County of Oakland 3

I, John Hacskaylo, pursuant to the provisions of 49 CFR Pant 512, stae

a3 follows.

I. [ am the (Globza! R&D Director for the Dow Automotive Husiness of
The Dow Chemtcal Company (TDCC) and [ am authorized by (TDCC) lo execute this

certificate on its behalf;

2. Icertity that the information comtained in M5D5 and Word
Diocuments containing the specific compositional informatian alaut TOCCT Brake
Fluid HD58-4 is confidential and propristary data and is being submitred with the

ciaim that it is entitied to confidential treatment under 5 U_5.C. 552(h) {4} {as

mcorporated by reference in and madified by the statute under which the information

15 heing submitted),

3. I hereby request that the infonmation vontained in MSDS and Word
Documents containing the specific compaositivhal iaformation abaut TEH'C Brake

Flud HD50-4 be protected indefinitely:

4. This cerlification is based on the intennation provided by the

respansible (TDCC) personnel who have autherity in the normal course of business to

Pape | o2



release the information for which a claim of confidentiality has been made to ascertain

whether such information has ever been reteased outside (TDCC);

5. Based upon that information, to the best of my knowledge,

information and belief, the informalien for which {TD{CC) has claimed confidential

treatment has never been released or become available cuts:de (T C);

6. [ make no representations beyond those contained in this centificate
and, in particular, I make no representations as to whether this information may

become avaitable outside (TDCC) hecause of unauthorized or inadvertent disclosure

{except as stated in paragraph 5); and

I certify under penaity of perjury that the foregaing is trme and correct.

Executed on thia the #'5"_ day of MGGS.

Johiz J. Hacskayla

Swom to and subscribed before me this £ day of %

HINs,
{Motary Public)
Mildred Folton McXerzls
MTARY AUBLIC, DALAND C2.NTY, MICMIGAN
{SEAL) MY COMMSSION EXPRES DECEMSER 19 2210

™,
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PACKET WITH CONFIDENTIAL INFORMATION




1. State by model and modal year the part number for the subject brake fluid sold to Ford far instaliation as original aquipment on the subject vehiclas

Paar S ubiact Vehicle Productian Modal ¥asr
1285 1596 1587 1068 1559 2000 2001 2002 Tokl
Modal Parl Numbars 0
HO50-3 Brake Fig ESA-MECZGA, Z5A | ESATGL25A | EGAMECZEA | EBA MBCIEA | ESAMECIEA | EOANBETSA | EEAICTn




