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. IN THE CIRCUIT cmFTIJli::(EnﬁON COUNTY, MISSISSIPPI
I PLAINTIFF
NOV {3 20m

VERSUS NO pACE N A3~ 18 <

KEITH EARL COMMNE .
FORD MOTOR COMPANY T C s OB, (K. DEFENDANT
BY. D¢
CDMPL&,[& I'

JURY TRIAL REQUESTED

COMES NOW, the plainﬁfr,_ through counsel zad files this his

Complaint agninsgt the above named defendant as foliows:

L
The plm'nli_is an adult resident citizen of Lamar County, Mississippi,

cutrently residing nt_ Sumrall, Mississippi.

1IN
The defendant Ford Motor Company (hereinalter "Ford™) is 2 Deluware corpotivo
. whose registered agent for service of pmcess iz CT Corporativn System, 645 Lakelund East
Drive, Soite 101, Flowood, Mississippi 39232, Ak all relevant tinies to thiz action, Ford i and
wes the manufacturer of g 2003 Ford 250 Lariat crew cab diesel 4ad truck bearing vehicle
identification number 1FTNW2 P23 HJh: <inafer referred to 24 “the subject vehicle "
- L.

On or about May 19, 2003, plaintiff purchascd the subject vehicle from Woolwine Fund-
Liccolo-Mercury, Ioc. {heminaficr “Woclwine™) in Collins, Mississippi, for an enginal purchase
price of $45,040.45.

[v.
As 500n as the vebicle was porchased, it bepan o "idke congh” smoke and small and

ileveloped problems with the snpiee revving without provoction, causing the ploiatifF and his
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family to fear for their safety while traveling in the vehicle for fear that it would seall and leave

them stranded, stall and cause an accident ar present additivnal problems.
V.
Cn or gbout May 27, 2003, the subject vehicle was allegedly repaired by Wuolwine
where it was determined tbat the problem would be comecied by replacement of the aumber 8
injector, the injector was replaced bot it did not repair the problems.
Vi
The plaiotiff returned the subject vebicl: to Woclwine on June 20, 2003 and on August
15, 2003 for the same problems, and the dealership did not issue invoices for those repair visiks,
at whick times nothing was done to repair the vehicle.
VIL
On Angast 25, 2003, the plaintiff contacted Ford to seel azsistance with rzpair or

rapurchase af the subject vehicle, agnin to no avail.
VIIL

The plaintiff invokes his rights pursuant to the Mutor Vehbicle Warmunty Enforcement
Act, Mississippi Code Annntated § 63-17-151 et seg.
IX.
PlainbIf has complicd with Mississippi Code Annotated § 63-17-15% specifically in
subsection 3A by allowing a Ford dealership three pppoctunities within the ficst year of purchase

to repoir the nonconformity which impairs the wse, market value and safety of the subject

vehicle.
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X
The plaintiff, through coumsel, contacted Ford st all three addresses provided in the
Owner's Manual, and a copy of the September 24, 2003 comespondence is attached and
incarpocated hecein by reference a5 Exhibit A, to which no response was received but for the

Forwarding of B copy of the Dispute Scttlemeant Board Application and brochure to undersipncd

counsel.

XL
Ford has acknowicdged through its dealership and through representatives by tokephone
that Ford is aware of the defects in the subject vehicle and other similar vehicles, but the subject

vehicle has not been repaired despite multiple attempts by Ford through Woolwine.
XIL

The plaintiff and his Eamily fear for their safety and cannot use the subject vehicle in is
cutrent condition. Plaintiff also believes und therefore avers that the noncoenformities of the

subject vehicle impair the vehicle's market value.
XL
The plaintiff has completed the Dispute Settlement Board Application, a copy of which is
attached as Exhibit B and mcotporated hersin by refecence as if copied in extenso, and

transmitted same to the Dispute Seitlement Board, Post Office Box 5120, Southfizld, Michigan

ARDBA-5120, withaut response.
XIV.

The plaintiff is entitied o and thereforv proys for judgment requicing Forl Motor
Compuny 1o repurchase the vehicle tor $45,040.45, deducting $.20 per mife for euch mile on the

subject vehicle at the time of payment, plus §500.00 tor the lifth wheel attachment plus
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atoemey’s fees of 40% plus all costs and expenses incumed in relution to this dispute and for such
other generl and equitable relief to which the plaintiff iz entitled.

WHEREFORE, plainiiff prays that opon frial of this cause that judgment be entered
againgt Ford Motor Campany for all actual amd compensatory damagey in amounts that are just
atid equitable, az provided by the evidence and allowed by statute, such amounts being in excess
of the junisdictioral limits of this Court for both compensatory Jamuges and punitive damages,
for plaintiff’s costs, atterney’s fees in an amount of 40% and pri-judgment interest, and tor such

gther equitahle relief to which plaintift ig entitled,

Respecifully submitted on the Eaffi-ayof W 2003

0 R

DONNA POWE GREEN (#44640)
BARNES & GREEN, P.C.

Post Oftice Box 17947
Hattiesburg, M3 39404-7947
601/271-5031
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BARNES & GREEN, P.C.

—Attorneys at Law

Micha=]1E. Barnes 32 Office Pk Dirive

Conna Powe Green® Habrkesburg, MS 15432
Post Office Box 17947

) i MS 394047047

*Alsa liccnsced o Louisizana Telephones {(E07) 2¥1-9051

Telecapicz (§01) 271-%33
Seplember 24, 2003

Ford Motor Company Ford Motor Company

Custarner Relatiouship Center ) Memphis Region

16809 Executive Plaza Drive 800G Centerniew Parkway

P.O. Box 5248 Sujte 2001

Dearborn, MI 48121 Cordova, TH 32018-0150)

Ford Motar Company

Dispute Settlerment Boand

P.O. Box 5120

SouthField, MI 43084-3120

BE: 2003 Ford F-25} Leriot Crew Cab Diese] 4x4 Truck
VIN: IFTNW2IP23E '
Our File Na:  02-1

Dear 5ir'Madam:

We have been retained to represent m with regard to the above-
captioned yehicle purchased new on May 19, m waolwine Ford Lincoln Mercury, Ine.
in Collins, Mississippi. The original purchase price was 543,040.43. As soon 2s the vehicle was
purchased, it hegan “idling rough’’ and smoking, tock the vehicls to the
dealership and teported that there was a misa in the engine when the vehicle was under
scceleration. The dealership issued an invoice number FOCS 83241 that indicated work
perforrned on May 27, 2003, where they found that the number eight injector was bad and
reploced it to correct the problemn. The problem was not correctad

The vehicle was returned to the shop, without an invoice, on June 20, 2003, for the samz
problem. Woolwine reported that they conld find nothing wrong and that the customers should
Jjust doive the vehicle. :

Once again, the vehicle was returned to Woolwine on Avgust 15, 2003, for the same
problem. At that time, Woolwine acknowledged that there was something wrong with this type
of vehicle and that they wers aware of it, but did not know how to fix it. In addition to tha idling

1} A
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Ford Motor Company
Page Number Two
Seplember 24, 2003

rousth and smoking, the vehicle stails, which presents a safety hazard. [ralso has an additionat
problem with revving cn its own while no one is in the vehicle.

On Aungust 25, 2003, the resorted to contacting Ford at the number printed in the
owner's manual. Lyndon of Ford said thiat the Ford rapresentative would call them by August
29, 2003 or to call Ford back. She did not. Oa August 29, 2005, heaving heard nothins from
Ford, they called egain end talked to Rodoey who told them that Kathy would call by Seplember
5, 2003, and he would call back to check that she had. She did not, but Rodney did fatiow up
and put the request in the system again for her to call within five (3) more days. The Ford
representetive, Kathy, finally called at approximately 3:00 p.m. on Seprember 11, 2003, She
affered to pay ane of the truck notes at 5723.00 per month 2nd o contact Terry at Woohvine
with regard to that payment. She knew that there was a problem with the vehicle, but Ford was
“wailing for the governmeant to isspe the recall netice™ before Ford could repair any of the
dafective vahicles. She acknowledged that there wera many vehicles that have this same

problem.

On September 19, 2003 th-retumen:l to Waoolwine acd asked the dealership bo re-
purchese the vehicle, Thn-w::n: offcred a trade-in at an “even swap™ for a 533,000.00
truck. This was unacceptable.

On Septe.mbu' 22,2003, spoke to Michae] at Ford and were teld that there was
a special department for diesels. then referred 1o Andrew, whao was exceptionally
rude:, 3nd his response was aloag the [ines of, "“whal do yoa want-me to do?” asked

that the vehicle be purchased back, with her paying 5.20 per mile for usage or she wourld have to
file 2 Lemon Law suit. Andrew responded that Ford does not buy back vehicles, notably

contrary to Mississippi law.

In summation, this £45,000.00 vehicls porchased new in May, with an added £ fth whezl
gaoseneck attachment which gost $500.00 which was to allow th family to pull their boar
and horse Irailer, dogs not operate properly and presents 2 hazard ta the their fanuly and
the motoring public. Rest assured that Ford will be the field ezsponsible of this vehicle
causes ao accident that injures any perscn or property. works on a busy thoroughfare
where the nsual minimum traffic speed is fifty-Ave miles per neur. A vehicle that stalls is simply
unacceptahle

Please allow me to cell your attention to M.C.A. §63-17-151, et seq. M.C 4. §63-19-3
prevides that th-a.re entitled to receive reimbursement of the purchase prnce of their
vehicle after they have afforded the manufacturer three attempts to repair the non-conformity.
The vchiele has been in the shop three times, to ne avail. The condition of this vehicle impairs
its use, market value and its safety, and could easily leave tlu- stranded on the side of the
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Ford Muotor Cotnpany
Page Number Thres
September 24, 2003

road. ‘This is certainly not what is expected whea one purchases a brand new vehicle. Ford has
" had ample opportunities, through jts dealer and agent Woohwine, to repair this vehicle,

The| hercby demand re-purchase of the vehicte at 2 cost of $45,040.45, less $.20
per mlle.fnr reesonable usage, cum:nﬂ].r at approximately 9,000 miles, plus aftomney’s Fees at
forty pemmt of the purchase price, based upon M.C_A. §63-17-15%(7).

. We look forward to your response within fourteen days. If we do nat resolve this matter
w1thu1 that period of time, my clients will have no choice but o file swit under the Lemon Law,
seeking full attorney™s fees as altowsd by ehe statute, and they must consider whether to add a
separate cause of action sgainst the dealer for a potertial fraud claim since it appears thar Ford
knew or should have known of the condition of this model of vehicls and the probleris with this

particular engine before this vefiicle waes aver cold tw thel ] We trust that Ford will want to
resolve this amicably and withoot further delay. Please cail.

With best regards, 1am

Vexy truly yours,

DONNA POWE GREEN

DPG/mac

ce: Richerd Woolwine
- Woolwing Ford Lincoln Mercury, Inc.
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DISPUTE SETTLEMENT BOARD APPLICATION

{Pluze supply all rqoeted informasion.}

Pleasy (wiat Lin black ink) or type. Cuse Mo, tntermil Lae LNily)
Acllress

Gity swe 5 zip [ cici 10 0. L E7NW 20 20 32
— s v S~ -~

vehicle Yeur 2083 pple  Foc Mokl F RS0 Acquired: New®  *Used = Lesied _
Vehicle Use: O Pepopa]l [ Cormumercial * Aileapme at time of used vehiclke purchase . )
Date Purchased/Leased c-19-03 o Curren Mileage g FF':EE‘ 9,50 o
How did you hear shout the Dispute Settlement Hoard process? T Dealer 3 factory Represesifiiice

DFord 800« T 5mte or Fedeml agency 38 Other Gapexify) _ Aoy ne
Selling Dedles Woeliding Ford Linceln m'.?rc.ur\r:-l = Ciy Ce fling
Servicing Desleriy) S m € City
1. Briefly describe vour unresolverl service coneemids) belome: (amach keglhe copies of applicable prpair olers anmids o ather

supporing docuinents. Keep the orgioals oe your records.) )
e wehicle Vidkr o "\." cmeker &ad $Fatls.  Taiaiee Fock YR wvar e

£-2193 | lien < 2 bt rn.e:hr" Wi 3 rtghﬂ‘d_: te rne avail,
Ne Lreiees Lrase f”"““"‘ ﬁ.r'ﬂ-.c 'ﬂ-'ﬂf""_!'-"'ﬂij- H"éF_An"I B Tupd L€ mnd Hayug kS5,
pr gk ’h.!{- i+ har {'T.ng”q berer nJm-HTJ. st 'ﬁ:f-% £ dwnre o Jhe detec+ i

+his vehigle medel, o
2. Hoo many times hos the vehicle been in for the same siucmnty wpai? 3 ' o
First nepair atemgr: Date 51277 [‘_‘3 Mileape _ {1 23
L45¢ repoir atrempt: Date BY5 /¢ 3 Mileage _UnSure — < §, £wo doieeablr
3. How oxiny days has the vehicke been our of seqvice For wamany cepairs? _E:_j__fi'\_____m-wlfw* L ‘;:F.-:;::nﬂ e

Individual's nn:m: _AAL.‘_(M.’&E re

‘_I.{l-p.\ drrvel herx,

4. Hove you recenty contaced your dealer aboue this copcem?  Yos _ﬁ_ 0
5. Does the Eraced wzmonty concern now exis?  Yes X No

6. Wouk! vou like o make an ol presencaon 1o the Boaed? Yes X Mo
If yes, moanld you like to make it in person or by wleconfernce ﬂf Jecenbrranet with athr..

7. Describe what you want done bo cesolve j"nur CONCEr: Ybeons Bue Freas @F f);'?.l' ScFl,
- e ~the ve hjcle for Fuysy "‘:M' b I-.-s.r £ 1"fmrl=7_&- Fs5oa Faraa adde.

__‘_F'lm—u_,jﬁﬂfdﬁcgmgiﬁ FE{EQM&;& ﬂ# -F_-!g | rexelved ,éﬂi_—'f st ) F .F..-..J & Tu-sheer -

rary, fice, Independent dispurc scrrlement pm"mm

Liage
, do’ A =
nd any stppoming dooytiens, w
Dispute Settlement Baard
FO. Box 5120
Southfiedd, MI §8086-3121)
TI6-01 UpCail F:p . am st W s R e e e @ AL mp s i

e 1.“-1
o ..JT_.L... PE24-878 [21%




FORD !

LINCOLN

{Iu;f.w:;: _ﬂ:;ﬂ':ﬁl:ﬁwl 0o = ’ 'n.u'.r: lf’_‘m-;;::;:

: Woolwine Ford-Lincoln-Mercury, Inc.
PO. Drawer 1509 - Highway 49 South
Telaphones: 765-4461
Hattiesburg 544-6146 Latwe! B49-5561
Callins, Misslssippi 39428

FORD WOTIR (0. Wl

FLE.IISEm'IH.m Mmmnmm. IT IS OUR:

.PEHFECT “14°5* O TEAT SURYEY. FLE#GECMTMTUETGRESII.UE
TOUR CONCERNG.

THAKK WS FIR YOUR OUSINESS,
THE EMPLOYEES OF WOOLWIME FORD LING HERC THC -

CUSTONER SIGRATIHE

PAGE 1 ILF 3

[ ENDT CF PVLERLE [0 25

e o () Y B
18516 DWEN LOFT 232! 05/22/03 Focgsgz.ql
. LANGE Ralg [T M A o T ]
) i K 1,103 | OXFORD wHIT | 7200
[ =" BHNERY AT [ T
ﬂymﬂu TltuchZSﬂ.i'an CAR SEW 4x4 [ 05719703 10
SUMRALL, | [FEsei B, Slurg oEA R A L3 T
-1FTHH21P23E
PTERD M Br's I
05/27/703
[
3 mns"mssmgmmmmsms:zzu T mraNTY -
CUSTGMER STATES THERE IS A HISS IN THE ENGINE UNDER ACC. PRISCLAIMER
RAN O FOURO # B IN]. BAD aF
REPLACED 2 B IMJ TO CIRRRECT. WARHANTIES
TOTAL - LheiR - O, H) | WARFANTY STAEEVENT Ary vafverss on
e rocinry wel 2u=oy ane Bome gz o
------ --.FP- SN ,-cx-'s 1) §1 -, EECp— | "y | [ 8 ¢ b
w% 1 nﬁl IC31-5E527 -ME Fiif KARRANTY ]2 memszeiiees Tow Salar WO S
EF1 -1 3C37-96827 -AE CoRE HARRPATY | F0RO- LG MEACURY, NG, ~wiy
TOTAL - PARTS v.00 *ﬂ"ﬁrﬂ &a::aw 2 wawEntes, e
LES mr"':.r-.-.-' m‘i‘.ﬂn'ﬁl}rw:trﬁ; b=
aTALS . 3 e i et er prrg e, and WOODEMME P20
i UNCCLN=MEMCLFY. MC, nather act_ =2
u.s‘r%ﬂs ARE RESPOMSTBLE FR mail_u;nt‘y ANY [NSURARCE CLATH %ﬁ m g;gg Far EUGAT AR Ary - AN 1.
COMPANY DOFES [ f v
IF R [NSUFANCE EF& Es|nn EET EE MNOT WAs3POINSISLE RO L83 O
e, I foasans TO ARTICESS LE =3
cUs WANT YOU.TD BE CIMPLETELY SATISFLED WITH TOTAL MISC CH6. 0.00 | caer o BAE. Fﬁﬂmﬁﬁ&f
YRR SEAVECE UISIT. IF YOU HAVE ANY GUESTIONS OA CONCERNS THTAL HiSC DISC .08 e, T Crrsg
R e R
C NEFOR0  TOTAL INVOICE $ 0.00 |-TEREk TRCHEY AR e

7%*;&:&5
j 1N
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. COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

CaseNo. AQZ04084

Cincinnati, Ohio
Plaintiff
vS. COMPLAINT AND I0URY
DEMAND COPY FILED
. GLEAK OF GTUATES
HARMILTON CROLRNTY
FORD MOTOR COMPANY
Suite 514 MAY 2 8 70Q3
3 Parkdane Blvd.
Dearborn, MIE GREGONY HARTMALN
[ S0xiuy FLESE COURTE |
Defendani

Now comes the Plaintiff, by and through counsel, and for his complaint in the
above captioned matter states as folowa:
FIRST CAUSE OF ACTHIN
. L On information and belief, defendant iz a Michigan Corporation licenzed to
do business in the State of Ohio and doing business by manufacturing, importing andfor
distributing new automobiles to the general public.
2, At afl times complained of herein detendant was a manufacturer aa that
termm is defined in Ohio Revised Code §1345.71.
3 At all tmes complained of lierein plaintiff was a consumer as that term
defined in Ohio Revised Code §1345.71.
4, At all mes complained of herein Crown Ford Lincoln Mercury, Inc. and
Beechmont Ford, Inc. were authorized dealers of defendant,
5. Om or about Janwary 20, 2003 Plaintiff purchased a 2003 Furd F250 Pickup
truck, Serial No.: IFTNX2 1P EJJ o detendant’s avthorized dealer.

':l"
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6.  Plaintiff has within the applicable express wanranty period presented the
vehicle to defendant's anthorized dealers requesting that the dealars inake repaira under
the warrantics betwean plamtiff and defendant.

17.  Defeadant has breached its express warranties with plaintift by failing to
repair plaintiff's vehicle within a reascaable samber of repair attempts and pursuant to 15.
U.5.C. Section 2304, plainGit is entitled to rescind the transaction and recover all
purchase monies paid plus reasenable attorney's fees.

THIRD CAUSE OF ACTION

18,  Plaintiff reallepes the allepations contained in paragraphs 1 through 17 s it
fuly rewtritien here.

19.  Defendant warmanted that the vehicle purchased by the plaint ff wauld be
free of delects for a period of theee years or thinty-six thousand miifes.

20, Within the express warranty petiod plaintiff has requested that defendant's
anthorized dealors repair his vehicle to conforin the vehicle to defendant’s express
warrandies,

21, Defendant bas breached its warranty by failing to conform the vehide to
the express witmanties covering the vehicle.

22 The warranties covering plaintiff's vehicle have Eailed uf their esseniial
purpose and plaintiff is entitled to nescind the purchase of his veliicle and recover all

mones paid plus reasonable attorney's fees.

|'n,[
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. WHEREFORE, Plaintiff demanda judgment against defendant rescinding the
transaction, 8 completa refiind of all monies paid, plus reasonable attorney's fees and costs.

DEREK W. GUSTAFSON 0005144
Attorney for Plaintiff

1919 Kroger Building

1014 Vine St.

Cincinmati, OH 45202

(513) 241-7880

HRY DEMAND

PlaintifF hareby demands a trial by jury on all issues so triable.

DEREK W. GUSTAFSON 0005144
Atturney for Plaintiff
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KENT

Plaintiff,
v CP
FORD MOTOR COMPANY, a Delaware

Corporation and HAROLD ZEIGLER FORD, iNC,
& Michigan Corparation, Jointly and Severally,

Deafendants.

CONSUMER LEGAL SERVICES, P.C.
MARK ROMANO P-44014
CHRISTOPHER M. LOVASZ P-44472
Attorneys for Plaintiff
30928 Ford Road
Garden City, M1 48135
{724) 261-4700
{

Ther= i no other civil action between these partigs ariging out of the same irRnsaction of oeeursnce a5 aleged
in thia Cosmpiaint in this Court, nor has any 3uch acion bean pravioosty filed and dismisged or transfarred ofier
herving been assigned to a judge, nor do L knovw of any other civil aciian not betwean these parties, ariging ot of
the same ransaction o oocwrence as alkeged in this Complaint that is aither pending of was previeushy filed amd
dizmissed, Irenslermed or clharwise dispoaed of aftar having been assigned b a judge in this Coart.

COMPLAINT AND .AIRY DEMAND

NOW COMES the Plaintiff, by and through Plaintiffs attomeys, CONSUMER
LEGAL SERVICES, P.C., who complains against the above named Defandante as Foilows:

1. Plaintiff iz 2 resident of the City of Lowell, Kent County, Michigan,
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2 Defendant, Ford Motor Company {hereinaftar referred to aa "Manufacturer”),
s a Delaware Corparation auihorized to do business in the Stale of Michigan and, at all
tirnes relevant hereto, was engaged in the manufaciure, sale distribution andfor importing
of Ford Motor vehicles and related eguipment, with its registered office in the City of
Dearbom, Wayne County, Michigan.

3 Defendant, Harold Zeigler Ford, Inc. (herelnafter referred to as "Sailer), is
a Michigan Corporation authesized to do business in the State of Michigan and, at all times
relevant hereto, was an authorizad agent for the Manufacturer, and was engaged in the
business of selling and servicing Manufacturer's cars in the City of Lowsll, Kent County,
Michigan_

4, On or zbout January 16, 2003, Plaintiff purchased a new 2003 Fgrd F-350,
vIN TFTwWw33PS3EJl] (hereinatter referred to as "2003 F-350"), from the Seller
which was manufactured by the Manufacturer (see copy of the Vehicle Purchase Order
attached as Exhibit A).

5, Along with the sale of the 2003 F-150, Plaintiff received written warmranties
and other express and implied wamanties including, by way of example and not by way of
limitation, warranties from Manufacturer and Seller {Defendants are in possession of a

copy of the written wamanty).

COMEUMER LEGAL SERVICES

-4 -
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G. Plaintff took the 2003 F-35 to Seller on two cocasions and the vahicle was
out of service due to repair for at least thirty-five {35) days (s2e copy af the repair
orders attachad as Exhibit B}. By way of example, and not by way of limitation, the defects

with Plaintiff's 2003 F-350 Include the {ollowing:

Oate Days Milaage Invoicel Complaint
03/10/03 30 1,957 75548 Yehicle mads strange noises, lest most of

its power and would not run above idle;
name decal pasling off rear: rust spats all
over vehicle

04/21/03 5 2,362 764837 Engine difficult or slow to start; no throitle
response when leaving a zfop

TOTAL: 35 DAYS QUT OF SERVICE

7. This cause of action arizses out of Defendants’ misrepresentations, various
breaches of warranties, violations of stalutes and kreaches of covenants of good faith and
fair dealing as hereinafter alleged.

| The amount in controversy exceeds TWEN 'Y FIVE THOUSAND DOLLARS
{$25,000.00), exclusive of interest and costs, for which Plaintiff seeks judgment against
Defendants, together with equitahle relief. |n addition, Plaintif seeks damages from
Cefendants forIncide nial, consequential, exempiary and actual damages including interest,
costs, and actual atiomeys' fees.

COUNTI
VIOLATION OF NEW MOTOR VEHICLE WARRANTIES ACT;
MCL 257.1401 ET S5EQ; MSA 5.2705

9. Plaintiff incarporates herein by reference each and every allegation contained

in Paragraphs 1 through 8 as though herein fully restated and realieged.

CONSUMER LEGAL SERVYICES

-
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10.  Plaintiff iz a "consumear" under the Michigan New Maotor Vehicle Warranties
Act {hereinafter refermed to as "Lemen Law™), MCL 257.1401(a).

11. Manufacturer, is a "manufacturer” under the Lermon Law, MCL 257.1407(d).

12.  The 2033 F-350is a "motor vehicle” under the Letmon Law, MCL 257, 1401(f).

13.  The 2003 F-350 is a "new molor vehicle” under the Eemon Law, MCL
257.1401(g).

14,  The express warranty given by Manufacturer, covering the 2003 F-350 = a
"manufacturer's express warranty” under the Lemon Law, MCLA 257.1401{s).

15.  The Seller is a "new motor vehicle dealer” under the Lemon Law. MCLA
257.1401{h).

15. Flainh‘i_’rs 2003 F-350 has been subject to a reasonable number of repair
attsmpts for the aforementioned defects:

fa)  Said motor vehicle has keen subject to at least four repair attempts
by Defendant Manufacturer, through ita new motor vehicle dealers, within 2 years of the
date of the first attempt to repair the defect or condition; and/or
(h)  Said vehicle was out of service for 30 or mare days within the time limit

of the Manufacturer's express wamanty and within ane year from the date of dalivary to
Phaintift.

17.  Afternotifying Manufacturer of the aforementioned defects fullowing the third
repair atternpt andfor 25 days in a repair facility, the Manufacturer was allowed a fnal

repair attemnpt.

CONZUMER LEGAI. SERVICES

q
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18. Manufacturer's attempted repair was unsuccessful as the 2003 F-350
continues {c manifest the aforementioned defects.

15.  The aforementioned defects substantially impair {he use or value of the 2003
F-350 to the: Plaintiif and/or preveni the 2003 F-350 fram conforming to the Manufacturer's
express wamanty.

WHEREFORE, Plaintiff prays for the following relief:

A Replacement of the 2003 F-350 with a comparable replacement mofor
vehicle currently in production and acceptable to Plaintiff; or

B. Manufacturer must accept return of the vehicle and refund to Plaintiff the
surchase price including options aor other modifications installed ar made oy or for
manufacturer, the amount of all charges made by or for Manufacturer, lowing charges and
rental costs less a reasonable allowanca for Plaintiff's use of the vehick:, In addition,
pursuant to MCL 257_$403(4), the Manufacturer must pay off the balance on e retail
installment contract unkess consumer accepts a vehicle of comparabie value,

C. Pursuant to MCL 257 1407, Flaintiff is entitled to a sum equal to the
aggregate amount of costs and expenses, including attorneys’ fees based on actual time:
expended by Plaintiff2 attomeay in commencemeant and prosecution of this action.

D, Incidental and consequential damages.

E. For prejudgment interest.

F. Far such cther and further relief as may be justified a1 this action.

CONEUMER LEGAI SERVICES

-4
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COUNT I
BREACH OF CONTRACT

2. Paintffincarporates herain by referenca sach and every allegation contained
in Paragraphs 1 through 19 as though herein fully restated and realieged.

21. An expreas limited wamanty covering 36 months or 36,000 miles of use,
whichever occurred first, accompanied the delivery of the 2003 F-350 {o Plaintff. The
limited warranly provided the Seller woulkd repair or adjust all parts {except tires) found to
he defective in factony-supplied materials or workmanship.

22, The limited warraniy, given by the Manufacturer andg adopled by the Selier
when the Seller serviced and repawed the 2003 F-350 created a contractual relationshig
between the Manufacturer/Seller and Plaintiff.

23.  The Manufacturer and Seller have breached the express limited warranty
contract in that thay have failed to repair or adjust defective parts coverad under the limited
walranly, have failed to 4o the sarne within the limited warranty coverage period, and withip
a reasonable time.

WHEREFORE, Plaintiff prays for judgment against all Defendants:

A Damages incufred by Plaintiff created by Defendants' breach of contract,
including all monies paid for the purchase of the 2003 F-350;

. Far return of an amount equal to Plainiiff’s down payment and adl payments
made by Plaintiff to the Befendants;

C. For incidenial, consequential, exemplary and actu:l damages,

D. Ta cancel FlaintifT's retail installment contract and pay off the bulance of the

contract;
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E For casts and expenses, interest, and actual attorneys' fees: and
F. Such cther relief this Cowrt deems appropriate.

COUNT I
VIOLATION OF THE MOTOR VEHICLE SERVICE AND REPAIR ACT

MCLA 257.1301. ET SEQ.

24.  Plamntiffincocporates herein by reference each and every allegation contained
in Paragraphs 1 through 23 as though fully restated and reatleged.

25. TheSelleris a "motor vehicle repair facility™ as defined by MCLA 257.1302(g)

26. The Seller is subject to the Mator Vehick: Service And Repair Act, MCLA
2571301, el seq.

27. The Seller has engaged or alempled to engage in methods, acts, or
praclices which were unfair or deceptive under said Act andfor the rutes in effect during the
relevant time period herein pursuant to MCLA 257.1307, 257.1334, 157,1335, 257 1336,
and 257 1337, and Michigan Administrative Hules 257 131 through 257 137 including, but
not limiled to:

(a) Failing to reveal maleral facts, the omession of which tends to mislead
or deceive the Plaintiff and which facts could not reasonably be known by Plaintiff,

fhy  Allowing Plaintiff ko sign an acknowladgment, cerdificate or other writing
which affirms acceptance, delivery, compliance with a cequirement of law, or other
performance, when the Seler, knows or had reasaon to krow that the statement is not thue;

{c} Failing to promptly restore to the Flaintiff entitied thereto any deposit,
down payment, or ather payment when a eontract is rescinded, canceled, or otherwise
terminated in accordance with the terms of the contract or the Act;

{d}) Failing upon return of the 20023 F-350 ta the Plaintiff io give a written
statement of repairs to the Flainkiff which discloses:
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{i) Repairsorsenices performed, ncluding a detailed identification of all
parts that were replaced and a specification as to which are new, used, rebuilt, or
reconditioned; and

(i} A certification that authorized repairs were completely proper or a
detailad explanation of an inabilty to compiata repairs properly, to be signed by the owner
of the facility or by a person designated by the owner to represent the facility and showing
the name of the mechanic who performead the diagnasis and the repair.

24. As aresultof the Saller's actions Plaintiff has auffered damages as set farth
in the preceding Counts and is alsc entitled to statutory damages and attorneys’
fees as provided in the Motor Vehicle Service and Repair Act, specifically MCLA 257 1336.
WHEREFORE, Plaintiff prays for a judgment against the Seller in an amount tc be
. determined by the tner of fact, but to exceed TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), plus doukrle damages and costs and reazonable attomeys' fees, and forsuch
other and further relief as the Court deems appropriate.

COUNT IV
RESCISSION OF CONTRACT

28 Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 28 as though herein fully restated and realleged.

30.  An express limited wamranty covering 38 months or 38,000 miles of use,
whichever occurred first, accompanied the delivery of tha 2003 £-350 to Flainkf. The
limited warranty provided the Seller would repair or adjust all parts {except tires) found ta

be defective in factory-suppled materials or workmanship.
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21. The limited wamanty, giver by the Manufacturer and adopted by the Seller
when the Seller serviced and repaired the 2003 F-350 created a coniraciual refationship
between the Manufacturer/Seller and Plaintiff.

32, The Manufacturer and Seller have breached the express limited warraniy
contract in that they have failed $a repair or adjust defective pans coverad under the limited
wairanty, have fadad to da the same within the limited warranty coverage period, and within
a reazanakble time.

33. The actions of the Manufacturer and Seller have resulted in a failure of
consideration juslifying the rescission of the coniract.

3.  Without a judicial declaration that the coentract has been rescinded, Plaintiff
will suffer irreparable and substantial harm if the eonsideration paid by Flaintff and
damages sustained by Plaintiff, togethear with interest, are not restored.

WHEREFDRE, Plaintiff prays for judgment and the following relief against all
Defendants:

A, That this Court order a rescission of the purchase and retail installment
contract by refunding all mones paid by Plaintiff, terminating the retail installment contract,
requiring Defendants to pay off the balance of the contract and ordering Plaintidf to retum
the 2003 F-350 to the Defendants;

B. Damages incurred by Plaintiff creataed by Defendants’ breach of contract,
inciuding all monies paid for the purchase of the 2003 F-350;

C. For veturn of an amount equai {0 Plaintiifs down payment and all payments
made by Flaintiff to the Defendants:

D. For ncidental, consequential, exemplary and actual damages,
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E For costs and expenses, interast, and aclual attorneys” fees; and
F. Such cther relief this Court desms appropriate.

COUNT Y
VIOLATION OF THE MIGHIGAN CONSUMER PROTECTION ACT

MCLA 445901 ET SEGH: MSA 19.415(1} ET SEQ.

35. Flaintiffincorporates herein by reference each and every allegation cortained
in Paragraphs 1 through 34 as though herein fully restated and realleged.

36. Plainkff i5 a “person™ within the meaning of MCLA 445 902{c): MSA
19.418(2)(c).

37. Manufacturer and Seller are engaged in "trade or commerce” as defined in
MCLA 445 902(d).

38. The Manufactirrer and Seller have engaged in unlawful, onfair,
unconscicnable, or deceptive methods, acts or practices, including but not limited to:

{a) The Manufacturer and Seiler represented to Plaichiff the 2003 F-350
andthe wamranty thereof had charactaristics, uses, benefits, qualities, and standards which
they did not actually have.

(&)  The Manufacturer and Seller represented to Plaintiff the 2003 F-350
and the wamanty thereof were of a parnticular quality and standard and they were nat.

(c) if Plaintiff allegedly waived a sight, benefif, or immunity provided by kaw
in purchasing the 2003 F-350, the Manufacturer and Seller have failed o cfearly state the
tarms of such waner and Fiainliff has not specHically consentad to such waiver.

{d) The Manufacturer and Ssller have failed ko restore an amuount equal
to Plaintiff's down payment and other payments made by Plaintiif on the 2003 | 35G.
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(1] The Manufacturer and Seller have made gross discrepancies betweaan
tha oral representations to Plaintiff and writhen agreements covering the same transaction
relative {g the 2003 F-350 and the Manufacturer failed to provide the promised benehts to
Plaintiff with regard thereto.

{f The Manufacturer and Seller have made representations of fact and/ar
statements of fact matesial to said transaction such that the Plaintiff reasonably believed
that the rapresentad or suggested standard, guality, characteristics, and uzes of the 2003

F-350 to ba aihar than they actuatly wara.

{g) TheManufacturer and Seller have maderepresentations of fact and/or
statements of fact material to such transaction such that the Plaintiff reasonably believed
that the represented or suggested service 1o the 2003 F-350 lo be other than it actually
was.

()  The Manufacturer and Seller have failed to provide the promised
benefits ta Plairiiff with regard to the sale of the 2003 F-350 to Plaintif.

38. The Plaintiff has suffered kss and damages as a result of the aforesaid
violations of the Consumer Protection Act.

WHEREFORE, Plaintiff prays this Court enter a declaratory judgment as to the
violations of tha Michigan Consumer Protection Act and for judgment against Manufaciurer
and Seltar for all damages Plaintiff has incurred, including reasonable attorneys’ fees as
provided by staiute, together with interast, costs and expenses of this suit, and such other

relief as this Court deems appropriate and equitable.
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COUNT VI
EREACH OF WRITTEN WARRANTY UNDER
MAGNUSON-MO3S WARRANTY ACT

40.  Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 39 as thaugh herzin fully restated and realleged.

41,  Plambff is a "consumer” as defined in the Magnuson-Moss Warranty Act
(herainafter rafarred to as the "Warraniy Act"} 15 USC 2304{3).

42 The Selleris a "supplier’ and "warrantar” as defined by the Warranty Act, 15
USC 2361(4) and {5}.

43. The Manufacturer is a "stupplier* and "warmmantor as defined by the Warranty
Act, 15 USC 2301(4) and (5).

44 The 2003 F-35601s a "consumer product” as defined in the Warranty Act, 15

. usc 2301(1).

45,  The 2003 F-350 waz manufaciurad, sold and purchased after July 4, 1975,

46. Theexprass warranty given by the Manufacturer pertaining ta the 2003 F-35{)
is a "wnitten wamanty” as defined in the Warranty Act, 15 SC 2301(8).

47, The Seller s an authorized deaiershipfagent of the manufacturer designater]
to perform repairs on vehicles under Manufacturer's automobile warvanties,

48. The above-described actions (fzilure to repair and/or properiy repair the
above-mentioned defects, ete.}, including failure to honor the written wamanty, constitute
a breach of the written waranty by the Manufacturer and Seller actisnabie under fine
Wamranty Act, 15 USC 2310{d){1) and {2}.

WHEREFCQRE, Plaintiff prays for judgment aqainst Manufacturer and Seller:
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A Declaring acceptance has been properly revoked by Plaintiff and for
damages incurred n revoking acceptance;

B. For a refund of the purchase price paid by Plaint#f for the 2003 F-350;

G. To cancet Plaintiffa retail installment contract and pay off the balance of the
contract;

D. For consequentiat, incidentad and actual damages;

E. For costs, interest and actual attorneys’ fees; and

F. Such gther relief this Court deems apprapriate.

COUNT VII

BREACH OF IMPLIED COVENANT OF GOQOD FAITH AND FAIR DEALING

48.  The Plaintff incorporates hersin by reference =ach and every allegation

contained in Paragraphs 1 through 48 as though herein fully restated and realleged.
. 50. MCLA 440.1203 pravides that “every contract or duty within this actimposes
an obligation of good faith in its perfformance or enforcement.”

51. Goead faith is defined in the Michigan Uniform Commercial Code us "honesty
in fact in the conduct or transaction concemed” [MCLA 440126119}, and "in the case of
a merchant means henesty in fact and the ohservance of reasonable commerciag
standards of fair dealing in the trade” [MGCLA 4402103{1Xb]].

52.  Implied in the agreement between the Plaintff and ait Defendants for
purchase andfor repair of the 2003 F-35D was a covenant of good faith and fair dealing
between the parties, wherein Defendants impliadly covenanted they would deal with the
Plaintif fairly and hanestly and do nething to impair, inlesfere with, hinder or potentially

injure the rights of Plaintiff with respect to:
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{iy the preparation, inspection, and processing of said vehicle prior to delivery
to Plainti;

(i} tha delivery of said vehicle free from manufacturing or workmanship defects;

(iit) the repair of zaid vehicle using geod workmanship.

53. Defendants have breachked their covenants of good faith and fair dealing by
their actions as previously set forth herein, and in refusing to deal honestly and fairly with
Plairtiff regarding the express ad implied wamranties covering the 2003 F-350 and the
repair of the same.

34. The conduct of the Deferdants as aforermenficned is without just or
reasonable cause, and the Defendants knew or now kaaw that such conduct is cantrany
to the law and the terms and conditions of the express warranty on the 2003 F-350.

WHEREFCRE, Ptaintiff prays that this Court award Plaintiff a judgment against all
Defendants, in an amount equat to all monies paid an the 2003 F-350 and for all damages,
inctuding consequential and exemplary damages, togethar with inlerest, costs and actual
attormeys' fees reasonably incurred as provided for by the apprapriate statute or rule, and
far such other legal and equitable relief as this Gourt may deem praper in an amount io be
determined by the trier of fact exceeding TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), and other relief this Court deems fair and equitable.

COUNT Vil
REVOCATION OF ACCEPTANCE

55.  Plaintiffincorporates herein by reference each and every allegation contained

iz Paragraphs 1 through 54 as though herein fully restated and realleged.
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5G. Plaintiff accepted the 2003 F-350 withaut discovering the above defects due
ko the fact Plainéiff was reasonably induced to accept the vehicle by the dificulty of
discavery of ihe above defects.

§7. Inthe atemative, Plaintiff reasonably assumed, and Manufacturer and Sedler
represented, that all of the aforesaid defects and/er nonconformities would be cured within
a reascnable time.

58. Afternumercus attempts by Defendanls to cure, it has become apparent the
netconformities could nat be seasonably cured.

53.  TFhe nonconfonmities substantially impaired the value of the 2003 F-350 to
the Flainbff.

80. Praintiff had previouslty notified Manufacturer and Seller of the

. nonconformities and Parmiiff’s intent te revoke acceptance pursuant to MCLA 440.2608;
M35A 192608 and demanded the refurd of his purchass price for the 2003 F-350 and out-
of-pocket expenses (see copy of Plaintiffs revacation of acceptance letter attached as
Exhibit C).

B81. Manufacturer and Seller have nevertheless refused to aceept return of the
2003 F-350 and have refused to refurd any part of the sum equai to the purchase price
and out-of-pocket expenses incurred by Plaintiff.

WHEREFORE, Piaintiif prays for judgment against Manufacturer and Seller:

A. Declaring accaptance has been properdy revoked by Plainiff and for
damages incurred in revoking acceptance;

B. For a refund of the purchase price paid by Plaintiff for the 2003 F 350,
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C. To cancel Plaintiff's retail installment contract and pay off the balance of the
contrast:

D. For consequential, incidental and achual damages;

E. Costs, interest and actual attomeys' fees; and

F. Such other relfef this Court deems appropriate.

COUNT LIX
BREACH OF IMPLIED WARRANTY UNDER

MAGNUSON-MOS3S WARRANTY ACT

62. Plamntffincomporates herein hy reference each and every allegation contained
in Paragraphs t through 61 as though hersin fully stated and realleged.

63. The above-described actions on the parl of the Seller and Manufacturer
constitute a breach of the implied wamanties of merchantability actionable under the
Wamanty Act, 15 USC 2301{7), 2308, 2310(d){1) and {2).

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Seller:

A, Declaring acceptance has been propery revoked by Flaintif and for
damages incurred in revoking acceptance,

B. For a refund of the purchase price paid by Plaintiff for the 2003 F-350;

L To cancel FPlaintiffs retail installment contract and pay off the balance of the

D. For consequential, incidental and actual damages,;
E. For costs, interest and actual attomeys' fees; and

F. Such other relief this Court deems apprepnate.
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COUNT X
BREACH OF EXPRESS WARRANTY

84. Plaintiffincorporates herein by raferehcea aach and every allegation containad
in Paragraphs 1 through 63 as though herein fully restated and reatleged.

85.  Plaintiff is a "buyer™ under the Michigan Uniform Commercial Caode, MCLA,
440.2103; MSA 18.2103.

68  Manufacturer and Seller are “sellers” under the Michigan Uniform
Commergial Code, MCLA 440.2103; MSA 19.2103.

67. The 2003 F-380 constitutes "goods” under the Michigan Uniform Commercial
Code, MCLA 440 1105, MSA 2105.

88. This is a "ranaaction in goods™, to which MCLA, 440.2102; M5A 19.2105 is
applicabie.

68,  Plaintiffs purchase ef the 2003 F-350 was accompanied by an express
warranty, written and otherwise offered by the Manufacturer and Seller. Whersbhy said
waranty was part of the basms of the bargain of the cantract, upon which Plaintiff relied,
between Plaintiff and Manufacturer/Seller for #s sale of the vehicle.

70.  In this express warranty, the Manufacturer warranted if any defects were
discovered within certain pericds of time, the Manufacturer and/ar Seller woukl provide
repair of the 2003 F-330 free of charge to Plaintiff under specific terms as stated in the
express warranty.

Tl In fact, Plainiff discovered the 2003 F-350 had defects and problems aflter

Plaintiff purchased the vehicle as discussed above.
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72, Plaintff notiied Manufacturer and Seller of the aforementioned defects.

73. Plaintiff bas provided the Seller and the Manufacturer with sufficient
opportunities to repair or replace the 2003 F-350.

4 74.  Plaintiff has reasonakly met all cbligaticns and pre-conditicns as provided in
the exprazs warranty.

| 75. The Manufacturerand Sellar have failed tc adequately repair the 2003 F-350

and/or have not repaired the 2003 F-350 in a timely fashion, and the 2003 F-350 remains

in a defective condition.

76. Ewven though the express warranty provided to Plainfiff limited Plzintiffs
remedy to repair and/or adjust defective parts, the 2003 F-350's defects have rendered the
limited wamanty ineffactive to the extent the limited remedy of repair andfor adjusiment of
defective parts failed of its essential purpase pursuant fo MCLA 440.2719(2}; MSA
19.2719(2); andfor the above remedy = not the exclusive remedy under MCLA
44027 49(1}{by; MSA 15.2719(1)(b).

T7.  The 2003 F-350 continues to contain defects which substantially impair the
value of tha automokbile ta the Plaintiff.

78.  These defects could not reascnably have been discovered by the Plaintiff
prior to Plainiffa acceptance of the 2003 F-350.

79. TheManufacturer and SeBerinduced Plainiiff's acceptance of the 2003 F-350
by agreeing. by means of the express warranty, to remedy, within a reasonable time, those

defects which had not been or could nat have been discovered prior to acceptance.
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Bh. As aresult of its many defects, the Plaintiff has lost faith and confidence in
the 2003 F-350 and the Plaintff cannot reasonably rely upon the vehicle for the ordinary
purpose of safe, efficient ransportation.

B81. K the finder of fact finds revocation and/or rejecion was inproper, then, in
tha altemative, Plainéff alleges thai as of the date of revocation, the 2003 F-350 was in
substantially the same condition as at delivery except for damage caused by its own
defects and ordinary wear and tear. Therefore, Paintiff is entitled to damages for breach
of warranty calculated by the difference at the time and place of acceptance between the
value of the goods accepied and the value they woukd have bad if they had been as
warranted.

B2 The Manufacturer and Seler have refusad Piaintiffs demands and haye
. refused to provide Plaintiff with the remedies to which Plaintiff is enfiled pursuant to MCLA
440.2313; MSA 19.2313 and MCLA 440.2711, 440.2714 and 440.2715; MSA 192711,
19.2714 and 19.2715.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Seller:

A Declaring acceptance has been propery revoked by Plaintiff and for
damages incurred in revoking accepiance:;

B. For a refund of the purchasae price paid by Plaintilf for the 2003 F-350,

C. To cancel Plaintiff's retail installment contract and pay off the balance of the
contract,

. For incidental, consequential and actual damages;

E. For costs, interest and actuai attarneys' lees; and

F. For such ather relief ttis Court deems appropriale.
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COUNT X|
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

83. Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 thraugh 82 as theugh herein fully restated and realleged.

84. The Manufacturer and Seller are "merchants" with respect to automobiles
under the Michigan Uniform Commetcial Code, MCLA 440.2104; MSA 19.2104,

85, The 2003 F-350 was subject to implied wamanties of merchantability under
MCLA 440.2314; MSA 19.2314, running from the Manufacturer and the Seller to the
benefit of Plaintiff.

83.  The 2003 F-350 was not fit for the ordinary purposa tar which such goods are

uged.

87 The defects and probkemns hersinbefore described renderad the 2003 F-350
. unmerchantabla.

88. The Manufacturer and Scller failed to adequately remedy the defedts in the
2003 F-350; and the 2003 F-350 continues te be in an unmerchantabte condition at the
time of revocation.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Seller:

A Declaring acceptance has been properly revoked and for damages incurred
in revoking acceptance;

E. For damaqges occasioned by the breach of the implied warranty;

C. For a refund of the purchase price paid by Plaintiff for the 2003 F-350;
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D. To carcal Plaintiff’s retail instaliment contract and pay off the halance of the
corftract;
E. For consequential, incidentat and actual damages;
F. Costs, imterest and aclual altomeys' fees; and
G.  Sixch other relief this Gourt deems appropriate.
JURY CEMAND
Plaintff demands frial by jury on all issuas triable as such.
Respectully submitted

CONSUMER LEGAL SERVICES P.C,
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HRISTOPHER M. LOVASZ P-44472
Attorneys for Plaintiff
30928 Ford Road
Garden City, M 48135
{3 261-4700

Dated: April 24, 2003
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Robert M. Silvermgs, Esquire ATTORNEY FOIR PLATNTIFE
[denfifiention Mo. %914

KIMMEL & SIL.YERMAN, P.C.

38 Ensd Bintler Pllce

Ardblee, PA 19002 THIS [§ AN ARBITRATION

(215) 540-88BE MATTER. ASSESSMENT OF
DAMAGES HEARING IS5
RELAIESTED.

COURT OF COMMON PLEAS
FHILADELFHIA COUNTY
Hurleysriile, Pennxylv-nl-

Y.
CIVIL ACTION
FORD MOTOR COMPANY
€10 CT Corporation

1515 Market Streel, Suite 1110
Philadeiphls, FA 19003

COMPLAINT
CODE: 1900

1. Plaintif, _ i an adult individual citicen and legal resident of the
Commamesto esassoi, I <=

2. Defendant, Ford Motor Company, ia 8 bustnes: corporution qualified to do business and
regularly ucmduc’t business in the Commornwealth of Pennsylvania, and is a corporation of the
State of Delawarc, with its logal residence and prncipal place of basiness Jocabs] at 300
Renaissance Center, P.O. Bex 4330F, Deiroit, MI, 48243, sl can be serval at ol CTF

Cozporation, 1515 Market Street, Suite 1210, Philadelphia, PA, 19103,

BACKCGROLND

3. Om or about March 13, 2003, Plaintiff purchascd a new 2003 Fard F-350, manufictured
and watranted by Defendant, bearing the Vehiots identification Nuwsher §FTSE3 S 3HI

4. The vehicle was purchased in the Commonwealth of Pennsylvunia und is registersd in the

Commonwealth of Pennsylvania
5. The contract price of the vehicle, including registration charges, docurment fees, sales tax,

finance and bank charges, but exgledins other collateral charges not specificd, yet delined hy the
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Lemon Law, totaled more than $39,295.31. A e and comtect copy of the contract is attached
herein, made a part hereof, and marked Exhibit "A™.

6. In consideration for the purchase of said vehicle, Defendant issued to PlaintifT several
warranlies, gonatantess, affipmations or undertakings with respect to the matenial or workmanship
of the vehicle and/or remedial action in the cvent the vehicle Giils to mext the promised
specifications.

7. The above-referenced warranties, guarantees, affirmalions or undertakings arefwen: part
of the basis of the bargain between Defendant und Plaint .

3. The paties’ bargain inchules an expresa 3-year £ 36,000 mile warranty, as well as other
puaraptoes, affirmations snd undertakings a= stated in Defendant's waommty matedals and
owner's manugal.

9. However, 45 a result of the ineffective repair attemipts made by Defendant through its
authorized dealer(s), the vehicle is rendered substantially émpaired, unable to be utilized for its
intended purposes, and is worthlegs to Plaintiff.

10. Plainti ¥ has or may have resorted (o Defendant’s informal dispute settletent procedur:,

to the extent said procedure complies with 16 CFR 703,

11. Plaintiff avers thet the Federal Trade Commission {(FTL) has determiioed that me

automobile manufacturer complies with 16 CFR 703, See, Fed. Reg, 15636, Val. 62, No. 63

{Apr. 2, 1997)

COUNTI
PENNSYLYANIA AUTOMOBILE EEMON LAW

12. Plaintiff hereby ingorporates all facta and allegutions set forth in this Complaiet by
reference as if fislly set forth at length herein
13, PlaintifT is a "Purchaser” as defined by 73 P.S. §[952.

14. Deferulznt iz 2 “Manufacturer” as defined by 73 P8, $1952,

R
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15, Fanlkner Ford is and/or was at the time of sale g Motor Vehicle Dealer in the business of
raying, selling, and/er exchanging vehicles as defined by 73 P.5. §1952.

T4 On or about March 13, 2003, PlainGff took possession of the shave mentioned vehicie
arl experienced nonconformities az defined by 73 P.8 §1951 ef 523, which substantialiy impair
the use, value and/or safety of the vehicle.

17. The nonconfarmitics desceibed vinlate the axprms written warranties issued to Plainnill
hy Defendant.

[&. Scction 1959 of the Permsylvania Automobile Lemon Law provides:

IF 2 mamofarmet Eils i repaic nr correct a noaconiormity after 2 repsooable mumber of attzmpis, e
marmfaciwrer shail, at the aption of the purchaser, replace the motix vehiclz... o accept returm of the
wenicle fown the; purchaser, and vefiuml t the prychases the full punchase prce, inchuling alf aollaersl
chorpes, Jesn a regsonable allowanes fir the puchasers use af te viehicle, tot cacseding $. 10 per mile
driven or 10% of the pruchaze price of the vehicles, whichever is leza,

19. Scotion 1956 of the Ponsylvania Automobile Lemon Law provides a presemption of a

reasonable number of repair attempts if

{1} The sames nonconforndty Bas becn subject toe repair e trmoes by the mormaEictuoen, s agenls or
muthnrizad dezlers and the nonconformity stifl exisin, or

{2) The wehicle i cut-ofs2evice by reason of uny woncoabormity for a ciroulativs Totul of tirty or
moit calendar days.

20. Plaintiff has satisfied the above definition as the vehicle hay been subject to Tepair mors
than theee (3) imes for the same nonconbanity, axl the noncenformity remained upcorrectad.

21. [n xddition, the zbove wehicle has or will bs outvfservice by reason of the
morcanformities complained of for a cumuiative fotal of thirty (30} or more calendar days.

22. Plaintiff has defivered the notconforming vehicle to an authaczed service and repair
facility of I'itlﬂ Defenilant on humerous occasions as outlined below.

23, Afer & reasonable pumber cof aftempts, Defcndant was wouble ko cepair the
aoncorformities.

24, The first documented warranty ropaiz attempt is belivved o have accurmed on or hefore

March 27, 2003, when the vehicls odontefer showed 594 miles. On that date, nopair atlernpts
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were made lo the abnormal hard-start condition end idle fluctuates. A true and correct copy of
the repadr invoice is attached hersio, made a part hereof end marked Exhibit "B,

23, The secorw] documented warranty repair attempt is believed to have occunsd on or before
March 31, 2003, when the vehicle odometer showed 502 miles. On that date, repair attempts
were made to the abnomal no-start condition, shudders at idle and defective eogine cooling fin
chitch. A teue and correct caopy of the repair invoice {3 attached hereto, made a pact hereof and
marked HExhibit "C".

26. The third documenteid watranty repait attempt is believed {o have occurted on ur befure
Apnl 11, 2003, when the vehicle odometer showed 1,074 miles. On that date, repair atternpts
wete made to the abnormal shuddar when idle. A true and correst copy of the repuir invnice js
attached hereto, mads & part hereof and murked Exhibit "D".

27. The vechicle continues to exhibit defects and nonconformities which sebstantially impair
its uee, value and/or safety as provided in 73 P.S. §1951 gt sexy.

28, Plaintiff avers the vehicle has been subje! to additional repair attempts for defects and
conditions for which Defendant's warrunty dealer did not providke or maintzin itemized
staiements ag required by 73 P.S5. § 1957

29. Plaintiff avers that such Hemized statementy, which were not provided as required by 73
P.S. § 1957 also iuclude technicians' notes of diagnostic provedores and repairs, and Defendant's
Technical Service Bulletins reialing to this vehicle,

38, Plantift avers the vehicle has been subject to additional repair attempts tor defects and
carditions for which Defendant’s warmanty dealer did net provide the notification moyuired by 73
P.S. § 1957

31. Plaintiff has and will continee to sutfer damages duc ta Detendant’s failnr: o comply
with the provisions of 73 P.S. §§ 1954 {repur obligations), 1955 [manuficturer's tity for reliond

ar replacement), and 1957 (itvtnized stutements required).
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32.Pursuant to 73 P.S. § 1958, Plaintiff seeks relief for losses due to the vehicle's
noucenformities, including the award of reasonable attorneys' fees and all court costs.

WHEREFORE, Plaintif respectfully demands judgment against Defendant in an amount
equal to tho prics of the subject vehicle, plus all collateral churges, attomeys' fecs, and court

COELS.

COUNT [I
MAGNUSON-MOSS WARRANTY IMPFROVEMENT ACT

31 Pleintiff hereby incotporates el facis and aflepations sct forth in this Complaint by
reference as if fully set forth at length heein,

34. PlaintifFis a "Consutrer” as defined by 15 U.8.C. §2301(3),

35. Defendant is a "supplier”, "warranior”, and a "service contractor us defined hy 15 1.5.0.
§ 2301 {4),(5) and (8).

36. The subject vehicle is a "consumee product” as defined by i5 U.S.C. § 2301(1).

37. By the terms of its writien warranties, affimmations, protnises, or service conracts,
Befendant agesd to perform effective repairs at mo charge for purts andfor kibor.

38. The Magnuzon-Moss Warranty mprovement Act reyitires Oefendant to be bound by all
warrunties implied by state law. Sail wananties are imposed on ull transasctions in the state in
which tﬁe vehicle was delivered.

39. Delendant has mrade attempts on several occasions ta comply with the terme of iy
exprese warrunties; hoewever, such repair altempts have been ineffective

40 The Magnnson-Moss Warmnty Improvement Act 15 1150 §2310{d)(2) provides:

It & consuner finally pravails on an action brouphe under paragraph {1} ot this subeection, e roy be
allowed by the vourt in recover oy part of the fudgnwnt 2 sum equal to the amoont of aggeegate ymount of
vosts a1kl exprases (includiog atummey fees bazed wpon actmal dre expended), detemmined by the court o
have bexn rensomably incurred by the Ploiotif for, of in connection with e commencemens and
prmsccution af such achng, unlzsy the coutd, in its discration shall detemizne that such 2o award ot

atteiney's fees would be inappropriate.
41 PFlandtitf has afforded Defendant o reasanahle nusher of opportunities to conforn the

vehicle (o the aforemientioned express wamanties, implied warrantics and contracts.
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42 As a direct and proximate resplt of Defendant’s failure to comply with the express writlen
warranties, PlaintifT has suffered damages and, in accordance with 15 U.S.C. §23 LO(dK1),
Plaintiff is entitled to bring suit for such damages and other legal amd equitable relief.

43. Defendani's filurs ie & broach of Defendants corntractal and statutory obligations
conslifuting a violation of the Magnuson-Moss Warranly [mprovement Act, including but aot
lintited to: bresch of express warranties; breach of mmplied warmanty of merchantahility; breach
of fmplied wasranty of fitness for a particular porposs; breuch of contract; amd constitues an
Unfair Trade Practice.

44, Plaintiff avers Defendant’s Dispute Resolution Program is net in compliance with 16
CFR 703 by the FTC for the period of time this claim was submitied.

45. Plaintiff avers that upon successfally prevailing upon the Magnuson-Maosg claim herein,
all attormey feea are recoverable and are demanded against Defendant.

WHEREFORE, Plaintiff respectfully demands judgment apainst Defendant in an amounrt
cqual to the price of the subject vehicle, plus ull eollateral charges, incidental and consequential

damuges, reasonable attorneys' fees, and ail court costs.

COUNT 11
PENNSYLVANIA UNFAIR TRADE PRACTICES AND
CONSUMER FROTECTION LAW
46. Plaintiff hereby incorporates all facts upd allegations set forth in this Complaint by
reference as i flly set forth 2t length hercin,

47, Pleintiff is a "Person” as defined by 73 P.S. §201-2(2).

48. Defendant is & "Peeson” as defingd by 73 P8, §201-2(2).

49, Section 201-9.2{a) of the Act authonzes a private cause of action for any persun "who

purchascs ar legses poods or services primarily for personal, Funily or householl purposes.”
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50. Section 1961 of the Pesmsylvania Automebile Lemon Liw, provides that a viclation of its
. prowigions shalk aummatin-alfy uunslilmta 2 violation of the Pennsylvania Unfair Trade Practices
* and Consuroer Protection Act, 73 P.S. 201-1 et seq.
51. In addition, the Permsylveniz Unfair Trade Practices and Cornsumer Protection Act, 73
P.8. §201-2(4), defines "unfair or deceptive acts or practices” to include the following condoct:

{vii}. Representing that goods or sctvicos ate aff a particolar stapdonl, quelity of grade, or that goods
are of a particular style of medel, if they are of another;

(xiv). Failmg to comply with the termos of any writlen puamntee or wasmanty piven o the buyes at,
iy o, or after a covtracy for the puchgye of goods or ecvicas i tode;

(xv). Knowingly misrepresenting that zervices, replacermenis of nepairs ane peeded if they are not
neaded; .

{zvi). Mazking repair=, improvermemits or replacements on ngibie, real or personal propeny ofa
mature or quzlity mierdor fo or belww the standard of that agneed to o writing;

(xvil). Engaging in any ather fraydufent o decoptive cundrct which cesaies o likelihood of confision
ar of miyunderstanding.

52. Plaintiff avers Defendant has violated ihese, as well a3 other provisions, of 73 P.5. §201-
2 gt geq.

. 53, Section 201-3.1 of the Act provides that the Antomative Indusiry Traule Praclice mles
and repnlations adopted by the Attomey General for the enforceanent of this Act shall constitute
additional violations of the Act.

54. Deiendant's conduct surrounding the sale and servicing of the subject vehicle falls within
the aforementioned definitions of "unéair ar deceptive acls or practices.”
55. The Act also asthorizes the Court, in its discrelion, o award Jp to three [3) times the

aclual damages sustained for violations,
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WHEREFORE, Plaintiff respectivily demands jndgment apainst Defendant in an amount not
. in excess of Fifty Thousand Dollas ($50,000.00), tagether with all collatent! charyrs, attorneys
{ees, afl court costs and treblo damages.

KIMMEL & SIFVERMAN, P.C.

By.

ROBERT MSILVERMAN, ESQUIRE
Attomey for Plaintiff
30 East Butler Pike
Ambier, Pennsylvania 19002
(215) 540-888%
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ALED 4 THE DISTRICT COURT
LD THOMA COUNTY, GRLA

iN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA AUG 2 7 2003

PATRICEA PAESIEY, COURT CLERK
I bbbl

¥3.

FORD MOTOR COMPANY,

1.

]
)
Paintifl, - -
-ﬂj : 2003-7270
]
i

Defenadant.

FETITION

COMES NOW PLAINTIFFS and for their eauae of action ageinst Defendant, Fond Maotor

Company, atates aa follows:

Op or about January 6, 2003, Plaintiff purchased from Sooner State Trucks dba Hleming
Truck Center in Oklahoma City, Oklahoma County, State of Okiahoma, a new 2003 Ford
F-350 ruck vin 1ETNX2 1233l for o purchass price of $40, 185.00;

That following purchase of the tuck Plaintifls paid tag, title and tax cosis on the truck
totaling $1019.50;

Socmer State Trucks dba Fleming Truck Center is an authotized Ford dealer of trucks arl
an autherized Ford waranty repair centor;

Said vehicle was the subject of the Ford expross limited waraaty of repair or replacoent;,
That following purchase of the truck the engice of the tuck malfupctioned by stalling
imterroittently several times;

Each time Plaintiffs retumed the truck to Defendant for repairs wider the Ford Mator
Company express limited warraaty and repairs were attempted but the yvehiche continues

to stall:

That neither Fotd nor itz aulhorized dealer repair confer hus been able o ke lasting

FPER4-273 124q



repair bo the vehicle and therefor the cgsential purpose of the Forl express warranty of

repair or replacement has Giled of its esszntial purpose pursuant to 12 0.5 §2-7 142} aml

Plaintifts have been damaged thereby:

WHEREFCRE, premizes conaidered, Plaintiffs pray that judment be entered aguipst
Ford Motor Campany in the sum of $41,204. 50; cests of thiz schion; oxd a reasonable attormey

Iee.

NALD STER OBA 2547
P O Box 54806
Oklaboma City, OX 73154
Telephone: (405) 232-5946
Facsimile: (405) 232-6947
Aftomey for Plamtilf
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Rob Schelling

A Professional Corporation _
445 South *D” Street A= e
Perria, CA 92570 Stemtnon oy 17 f1 )
Telephone No: (909) 940-1980 R ] L e,
Fax No: (709) 940-1933
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF RIVERSIDE-CENTRAL DISTRICT

——errea————— A

Flaintifts, COMPLAINT FOR DAMAGES FOR
YIOLATION OF THE SONG-BEVERLY
vi, CONSUMER WARBANTY ACT,
VIOLATION OF THE MAGNUSON-MOSS
FORD MOTOR COMPANY, a corporation; WARRANTY ACT, NEGLIGENT REPAIR
LAKE ELSINORE FORD, a corporation; and AND RESCISSION
DOES 1 through 2%, inclnsive,

Defendants.

Plaintiffs allege:

i. Plaintiffa are informed and believe, and on the basis ol that information ard belizl
allsge, that defendant Ford Motor Company is, and st afl times releyant herein was, 4 corpuration
organized and existing uader the faws of the State of Michigan, that was, and is, doing business iny
Riverside County, Califormnia.

Z. Plainti [fa arc informed and believe, and on the basix of that imformation and beliel

-f-
COMPLAINT FOR% DAMACES AND RERTSSION
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allege, that defendant Lake Elsinore Ford is, and at alf times relevent herein was, a corporation
organized and existing under the laws of the State of California that was, and is. doing husiness in
Riverside County, Califarnia -

3. Plaintiffs do not kaow the true names and cepacities, whether corperate, partocrship,
associate, individual or cikerwiac of defend:mis sued hetein az Doss 1 through 25 and, theretore, sue
them by theze fictitious names. Plaintiffs are informed andd believe, and ng the basis ofthal information

and belief allege, that defendanty, Does 1 through 25, inclugive, are in some manner responsible ke the

acts, ocomtrences and transactions cet forth hersin, and are lagally liable to Plaintiffs. Plauntitts will
seck leave to amend this complaint to set forth the true names and capacities of 2aid fictitious]y-namel
defendants, together with appeopriate charging ullegations, whea ascertained.

4, Plzintiffs are informed and believe, 2l on the basis of that infermation aml beliet
allage, that at all times mentioned herein each defendant, whether actually or fictitiously named herein,

was the principal, agent or stnployee of sach other defendant, and in acting as such principal or within

[{ the course and scope of such employment or agency, tcok seme part in the zcts and vmissions
hereinafter get forth, by reason of which each defendznt is liable to Plantiffa for the refief pruyed for
herein.

ACTS OF DEFENDANTS

5. On or about April &, 2003, Plaintiffs purchased a 2003 Ford F-350 truck, Vehicle
Identification Number: 1FTSW31P43 [ vercinafer "FORD F-350), trom Lake Elsinore Ford
in Lake Elsinore, California, at a purchase price of 344,555.98, not including finance charges.

7. Plaintiffy' purchase of the FORD F-350 way accompanied by express wartanties given
" by defendant Pard Motor Company, which extemded bo the Plaintiffs. These warranties wers part af

the basis of the bargain of Plaintiffs's contract for purchase of the FORD F-350

2.
COMEPLAINT FOR DAMAGES AND ETCISSI0N

PEQATA 1292




i
i 1 §.  Ford Motor Company covered the FORD F-350 with a “Bumper-to-Bumper” warrnty
23| for 36 months or 36,000 miles, whichever acourred first. Under its warranty, Ford Molor Company
3 agreed to repair, replace or adjust all purts that sre defective in factory-supplied materials ur
: ir workmanship occurring during the wartanty period.
6 q, In fact, the FORD F-350 waz defeclive in materials aml workmanship, such delzols
7 being discovered within the warranty periods. These defeclive and nonconforming conditions inelude,
84| but are not limited to, the following:
? a defective engine;
1¢
) b defective elschrical systesn;
12 c. defective steering wheel; and
13 d. defective nil temperaturs sensor;
14 10.  Within the first twelva [12) months pf its purchasa, and within the st E8,0K00 miles of
A5 usa, the FORD F-350 was out of service by reason of repairs perfurmed by authorized Ford Molor
18 { Company warranty repair facilities for the defective and nonconforming conditions listed in Paragraph
:: % on four of more occasions.
19 11. TheFQRD F-350's defective and nonconforming conditions have substantially impainad

20 || ite use, valne and safety to Plaintiffa. From the titne Plainti tfi took possession of the FORD F-350, 1t

21| experienced deficts in materiat and workranship of componenis covered under Ford Motor Company'

22 3 - _
warranties. Moreover, the defendants' aitempts at rapairiag the more significant defecic bave not been

23
successful. Az = regult, tha FORD F-350 continueg, to this day, to exhikit defects and noacunfirming
24

a5 conditions which substantially impair ita use, value and safety to Plaintiffs.

26 i 12.  Plaintiffa directly notified Ford Motor Company and Lake Elsinore Ford of the FORD

27 || F-350's defective and nonconforming condition.

24
A ICHELLING
A FROFERSHIMAL -3
EIRRSAATION COMPMLAINT FOR DAMAGES AND RESCISSHM
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13.  Alen Plainkiffu has requested that Ford Moter Company replace or repurchase the FORD

-

F-350 parsuant to the requirementz of the Song-Beverly Consumer Wartaniy Act. However, despils
having full knowisdge of its non-conforming and defective canditien, Fnl'd‘Mﬂlm' Company has
refused, ustreasghably, to replace or tepurchase the FORD F-350 as reyuired under the Song-Beverly
Consumer Wateanty Act.

FIRST CAUSE OF ACTION
{(Williul ¥iolation of the Song-Beverty)

@ =~ o W R W

9 14,  Plaintiffs reallege, and incorperaie herein by reference, each and every allegutinn set

19|} forth in paragraphs 1 thraugh 13. For the purpess of this cause of action, the tenn defendunts refers

L1 to Ford Motor Company and DOES 1 through 5.

12 15.  The FORD F-350 is « "consumer good" as defined in Civil Code § 1791 (s},
13

16. Ford Motor Comparyis a "manufacturer as defined in Civil Code §1791(]). Plaintitfs
14

15 are informed and believe, and on the basis of that information and belief allege, that defendunts Dues
15| 1 through 5 are "manufacturers” as defimed in that code section.
17 17. The cxpress writien warranties given by Ford Motor Company by Plaintifts in connection

18 ) with their purchase of the FORD F-350 were cach an "express warranty” as definedl in Civil Code

13
Fi791.2.
20
21 18.  The FORD F-350 was subject to the impiied warranty vi merchantab ity pursuant ty
22 Civil Code §1792.
23 9. Ford Motor Company, aa manufacturer of the FORD F-350, failed fo comply with its

24 || (epal obligationa underthe Song-Beverly Congumer Warranty Act, Civil Code §§ 1790 gL sy, incTuding

25 the obligation to repair the FORD F-350 within a reasonable number efattempts or within a reasonable

26
i amount of tims. Ford Motor Company alzo failed o comply with its obligation te ither replacs ur
27

28 repurchase the FORD P-350,

ROH SCHELLING
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1 20.  The FORD F-350's defective condition rendered it unmerchantable and unfit for the
2} ordinary parposes for which it ia to be nged. The FORD F-350 has faited to conform with Ford Moto
3 Company' express and implied warranties, in that the FORD F-350 exhibited defiects in material ancl/oy
4 wortkmanship which substantially impaired itz use, value and safety to Flaintiffs. Ford Motor Company)
z was given adequate notice of the FORD F-350's defective condition. Ford Motor Company was als:
7 given a reaspagbie amount of time in which to repair the FORD F-350% defective conditions.

g 2l.  Ford Motor Compary's refusal tn repair the FORD F-350 so that it confirmel with its
) expres ﬂnd implied wartanties, deprived Plainti fTs of their berefits and rights under the warrantiss .

1¢ of their benefits and rights under the provisions of the Song-Beverly Consumer Warranty Act.

1: 22.  Moreover, because of ity sericusly impairsd safety cabsed by the FORD F-3500s
13 defective condition, Plaintiffs rmquested that Ford Metor Company replace or repurchase the FORD F-
14| 350. However, despite the extreme safety risk that weuld be imposed on the Plaintiffs by having to
I5|| conBnps to drive the FORD F-350, Ford Motor Company has steadfastly refused {0 replace or
16 repurchage the FORD-F-150 purauant to the provisions of the Song-Beverly Consumer Warranty det.
o 23, Plaintiffs kave performed each and every duty required of them wnder the terms of Fond
i: Motar Company's wramranties and that were required of them under the provisions of the Song-Beverly

20 Consumer Warranty Act, including thoae described in Civil Code §1793.2, butexcepting those excused

21 || or prevented by Ford Motor Company's conduct as herein alleged.
22 24,  Ford Motor Company has failed to setirfactorily repair the FORD F-350and has cleariy

43 I‘ demonatrated their inability to do s0. Moreaver, Fard Motor Company' fiilure to repair the FORD -

24
350, and its subsecjuent refusal to replace or repwichase the FORD F-350, or otherwise comply with the
25

2 E’I provisions of the SongBeverly Consumer Warranty Act was willful, unreasonable, and in

27 || montravention of Civil Code §1793.2,

23
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25.  Plaintiffs are informed and believe, and on the basis of that information and beli=f
allege, tat Ford Motor Comparty purporta by maintain a third-party dispute resolution process pursuant
to Civil Code §§1793.2(e}(2) and (3} un by the Dispute Settlement Board. Plaintiffs are further
informed 2nd belisve, and on the basis of that information and belief allaye, that this third-purty dispute
resolution process ia a sham program designed to undemiine the protected intercsts and nights of
consumers as s forth in the Song-Bevetly Consutmer Warranty Act. Accordingly, Pluintiffsdid not
resort to this third-party dispute resolution process prior to bringing this lawsuit

26.  Plaintifs, if they prevail in this matber, are entitled, pursizant to Civil Cade §[794{d),
to recover & sum equal to the aggregate amount of costs and expensas, including attomey fees, baged
on actual time expended.

27.  Asadirect and proximate resuit of Ford Motor Company’ willful vialating of the Sene-
Beverly Consumer Warranty Act, Plaintiffs has suffered actual and consequential domapes, inclding,
but not limited to, money expended on the purchase of the FORD F-35{, damages associatesd with the
inconvenience and aggravation suffered as a result of the failure of the FORD F-350 o o perile
properdy, the logs of use of the FORD} F-350 during the time it was in the shop for repairs, the cast of
alternative transportation, the loss uffthe Pleinti{fi's general ne=ds and tequirsments and atlomeys’ tees.
Plaintiits have incurred these damages, and will contince to incur damages, in onder to protect their
rights in this matter. The precise amount of these damages is unknown at the present time but is
catimated to be more than $25,000.00 and will e shown according to proof at trial,

WHEREFORE, Plaintiffs pray for judgment, including actual damages as wstahlizhel
according to proof at time of trial and for a civil penalty in zn amount bwo times that of the actual

darpages, pursuant o Civil Code §1794(c), and for all othar relief as hereinafter et forth.

-£=
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3 28, Plaintiffy reallege, and incomporate by reference, herein cach and every allegation set
5| forthinparagraphg 1 theough 27, inclusive. For tha purposs of this cause afuction, the wos detemulants
5 mfam io Ford Motar Company and DOES | throngh 5.

8 2% Plainhiffs zre "consumers” a8 defined in the Magnuson-Moss Waranty Act (heremnafter
’ "Wammniy Act"}, 15 U.5.C. §2381(3).

: 30.  Ford Motor Company ia a "supplier” und "wortantac™ as definad in the Warranty Act,

iolt ot 15 US.C. §§2310{4) and (5). Plainkiffs are informed apd believe, and on the basis of that
11|) information and belief allege, that Does | through 5 2re "suppliers” and "warrantors” as defined in the

12} Warranty Act.

13 .
33,  The FORD F-350 is a "consumer product” az defined in the Warranty Act, L5 [1.5.0
14
§2301(1).
16 32.  Theexpress warrantiss affeced by Ford Motor Company to PlaintifFs, in connection with

17|; their purchase of the FORD F-350, is each a "written warranty” as defined in the Warranty Act, at 15

18)| 11.8.C. §2301{b). Under California law there was created in conficction with the sale of the FORD ¥-

191 150 an implied warranty of merchantability.

20

31. By filing to teader Plaintiffs a FORD F-350 that was free of defeets aml thereatter,
21
221 being umabie to repair the FORD E-350, Ford Motor Compaay breached the written and implied

23| warranties applyingto the FORD F-350Hand it viclated the Warranty Act. Ford Motor Cumpany further

24 || breached ths warranties ard vinlated the Wamanty Act by Failing to replace or repurchisie the FOIRD
25

F-150,
26 _ _
34,  Plaintiffe has performed all things agreed to and required af them under the waranties
27
and Watranty Act, except a3 may have been excused or prevented by Ford Motor Company's conduct

28 '|r

-1-
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ae herein alleged,

35. Plzintiffs am informed and beiieve, and on the basis of that infurmation and belict
allegs, that Ford Mater Company purports to maintain a third-party dispute l-'esqutinn process that
substantially complies with the reguirements of the Warrunty Act which iz on by the Dispute

Settlement Beard. Plainti {5 ara also informed and believe, and on the basis of that inkomation wnd

hetief allege, that this third-party disputs resolution process is 1 sham program designed o ondermine
the interests and rights of consumers as set forth in the Warranty Act. Accordingly, Plaintits did nnt
regort to this third-party dispute resolution process prior to bringing this lawsuit.

jﬁ. Plaintiffs are entitled, pursnant to the Warranty Act, a4 set facth in 15 LS.,
§23 (0(d)(2), o rocover as part of the judgment the coste and cxpenses of thiz suit incinding their
attortiey fees, bagsed on actual time expended.

37.  Asadirect aod proximate result of Ford Motor Company's ucts and omissions as set
forth harain ahave, Plaintitts have been damayged in an emoewnt estimated o be more than $23 (K100
” to be shown according to proof at time of trial.

WHEREFORE, Plaintiffz praye for judgment as herzafter set torth.

| THIRD CAUSK OF ACTION
(Megligent Repair)

AE.  Plaintiff reallege, and incorporate herein by reterence, sach and every ol legation st
forth in paregraphs 1 through 37, ipclusive, Far purpose of this cause of action, the term "fetemdants"

refers to Lake Elsinors Ford and DOBS & through 20.

g On several occasions between April 6, 2003 und Neptamber 5, 2003, Plaintitts deliverad
the FORD F-350 to the defendants for repair of defective and non-conforming conditfons which were
covered under Ford Motor Company's express wiuranties and umder the implied warmanbees created by

law.

-
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. 1 40,  PlainifTs are informed and believe, and on the basis of that information and belief]
2| allege, that on each oooasion that the FORD F-350 was brought to the defendants for repair, the
3 defendants attempted each such repair pursuant to their obligations under Fﬁrd Motor Company's

expiese warranties apd pursuant fo their obligations woder the Sang-Beverly Consumer Warranty Act.

M N

Accordingly, the defendants gwed plaintiffs a duty of care 1o perform repairs on the FORD F-355 in
| good and workmanlike manner aad within a reasonahble time. Defendants bresched this duty.

41.  Defendants' attempts al repair of the FORD F-350 were 50 negligeatly. carelessly und

Y= T - - B

recklassly done that they rendered the FORD F-350 dangerous in its operation and use. At o repair

i0
attermpt was the FORD F-350 fully and completely repaired, nor were those conditions of which
11

12 plaintiffs complained significantly impraved by defendants’ attempts at repair, since the conditions

13 || either grew worse or immediately rehnmed.

14 42,  Asgadirect and proxintate result of defendants' negligent failure to repair the FORD F-
. 1511 350 within a reasonable aumber of attempts and titpe, or at all, the plaintiffs were forced to drive a
16

defective and dengerous vehicle. Asa further direct and proximate result ofdefsndants’ tailure to repair
17

18 the FORD F-350 in a timely and workmanlilce feshion, orat all, plaintiffs wets toreed to take the FORD
|

lgl' F-350 in for further repair attempts at groat inconveaience and aggravation to them. As 2 result,
20 || plaintiffa have sustained ganeral and special damages.

1 4%,  Thedamagesthatplaintiffs have sufferad as a direct and proximate reselt ot defendants'

z negligetice includa, but ape not limited to, costs of altetnative transportation, expenses ussociated with

23

the inconvenience and aggravation of retuming the FORD F-350 to defendants for repeateal repair
24

25 ttempts and lozs of use. These damages are astimaled to be in excess of $25,000.00 and will be shewn

26 || according to proof at tirne of trial.

27 WHEREFORE, Plaintiffs pray for judgment as hereafter set forth.
2B :I
AQBR SCHELLINA
.
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FOURTH CAUSE, OF ACTION
(Rescission)

44, Plaintiffs reallege, and incorporats herein by reference, cach apd cvery allegation set
forth in paragraphs i through 43, inclusive. For purpose of this cause of action, the term defendants™
refers to Lake Elsinore Ford and Does 21 through 235

45.  OnApril 6, 2003, Plainkffs entered into a Retail (nstaliment Sate Contract wherehy ey
purchased the FORD F-3530 from Lake Elsinore Ford, at a purchase price of $44,555 98, nut including
finance charges. A true and comect copy of the Retail Iostallment Sale Contract is attacher hersta zs
Exhibit "A" and ie incatporaied berein by reference,

46.  As previously alleged herein, the FORD F-350 was, and is, defective. The FORD F-
350 defective condition substantially, and wholly, impaired its use, value and safety to Plaintitfs. Ford
Moteor Company and Lake Elsinore Ford have been unable to satisbaclorily repair the FiJRD F-330.
Ford Motor Company and Lake Elsinore Ford have also refused o replace or repurchase the FORD F-
350 as required under the S ong-Beverly Consumer Wamranty A ct. As a resoil, the consilertion
received by P[aintifﬁ:-und@r this contract hus Fziled in whols ot matetizl part through the defendants®
fauit.

47.  The detendants expressly, and impliedly, represented that the FORD F-350 wis not
defective and that if defects were to arise that they would be rmpaired in a timely fishion under the
terms of the applicable express and implied warranties. Such prorises induced Plaintifis {o enter ind
the Retail Instellment Sale Contract. The defendants knew, aor should kave known, that their
representations were Czlse and misleading, and that 2s a result of such represeataticns pecple such as
the Plaintiffs would be induced to purchase tmicks from Lake Elsinore Ford. Moreover, hecanse oftheir
apparcnt skill and knowledge, Plaintiffs reasonably relied on the defendants' tepresentations in entering

into the confract.

-
COMTLAINT FOR DAMACES AND RESCISSION
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48,

the FORD F-3 30 they were buying was fres from defects apd was in a fit and merchantable condition,
In Fact, it was a LEMON! Flad Plaintiffs known of the FORD F-350's true condition, they wuuld not

have entered into the Retail Installmaat Sale Contract.

49,

As previously atleged, Ford Motor Company and Lake Elsinore Ford have Euled to fullill fhe lermms ot
the wattanties offered in copnection with tha purchase of the FORD B-35{), and have Faled fo fulfill
fhe terms of the implisd warranty of marchantahility. Furthexmore, the defendants have failed in their
obligation to supply Plaintiffs with a nondefective truck in connection with the Refail Installment Sale

Contract and in their ohligation to see to it that the FORD F-150 was repaired in a imely and efticient

nannet.

30.

under the contract and ander the law until approximataly August 2G03. 1L was then that the Plaintitts
ieamed that Ford Motor Company and Lake Elsinore Ford could not repair the FORD F-3500 and that

they did not intend to replace or repurchase it.

5L

to thetn by the defendants on April &, 2001, Plointiffs hereby temuler the retum of the FéORD F-150 to
the defendants. The defendants have refused to restere any vonsideration whatsoever to Plaintifls,
Plaintifis witl suffer irreparable and substantial tvarm if the consideration furnished hy them in the sum
of not less than $44 5%5.9%, plos incidental damages, consecuential damoges and altomey tess, with
snferest thereon at the rate of 10% per anmum from the date of rescission, is not restored, in Glat without

such money Plaintiffs will be unable to purchass angther truck to replace the FURD F-351).

52,

event of a disputs oc litigation. [0 an effort o protect their righta and to erforce the termy of the

Plaintiffs enierad into the Retail [nstallment Sale Contragt, under the mistaken hr:Iir.:fuur,

Plaintiffs have periormed all duties cequired of thern uruler the terms of the cuntract.

Plaintiffs did not kmow that the defendants woull refuse tr abide by their obligatinns

Plaintiffs have offered, and they remaia prepared, {o restore all consideration furnished

The Retail Installment Sats Contract provides fer the racovery of attorney  Fews in the

_1E=-
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118 SCHELLIMG

Q==

contract, Plaiatiflfs were required to employ the lzgal services of Rob Schelling, A Professional
Corporation. As a result, Plazufitfs have incurred, und continuc to incur, legul fees, costs and expenses.

WHEREFORE, Flaintiftz pray for judgment a= follows: -

| 1. Far actual damages in excess of $23,000.00, to be shown acconding to proof ot time of

trial;

2. For a civil penalty, pursuant to the provisions of Civil Cade §1794(c), in a sum twice
the amount of aeteal damages;

3. For punitive dammages, pursuant to the provisions of Civil Code §1770, to be shown
according o proef at iime of oial;

4, Foran order from the Court rescinding the Retail (nstallment Sale Contruct, and ondering

payment of rastitntion with interust;
5. Fuor prejudgment interest according to law;
6.  Forattorney fees pursuant to Civil Code §1794(d) and (5 LLS.C. §2310{d)2});

7. For litigation costs and expenses, pursuant to Civil Code §17%4{d) ancl 15 i).5.0"

§2310{d}2); and
B. For any other reliaf that the conrt deems just and proper ender the circumstances.
e (L @9;
Dated: September 6, 2003 i —y
Raob Sthelli
Attomey for Plainti ffs Michael A Elhutt and
Sally I. Elliot
-11-
COMPLAINT FOR DAMAGKS AND RESCTASION
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF LAPEER

Platntiff,
v CP

FORD MOTOR COMPANY, a Delaware
Corporation and IMLAY CITY FORD, INC.,
a Michigan Comoration, Jointly and Severally,

Defandants.

CONSUMER LEGAL SERVICES, P.C.
STEVEN §. TOTH P-44487
MARK ROMANO P-44014

for Plaintiff
30828 Ford Rozd  *
Garden City, MI 48135
{734) 261-4700

/

Thee is no other cvil action babsean 1hese parlies ariing oul of tha sams ransaction or cocosTence ax akegad
in ihis Complalnt in this Gourt, nor has any such action bsen pravicusly fed ahd demssed or transfered aftar
having bgen assigned io a udge, nor do | know of any other civil action not batwsean thace parlles, ariasing out of
the same ransadion or ocaumanca aa afleged In fB Comptamt thal is eiher panding of was previously Nked and
dismissad, trarsfamed or otheryiae disposed of after having bean assigned o a jidge in this Court

Y ND
NOW COMES the Plaintiff, by and through Plaintiffs attorneys, CONSUMER
LEGAL SERVICES, P.C.,wha complaina against the above named Defend anta as follows:
1. Plaintiff i= a resiklent of the City of Browmn City, Sanilac County, Michigan.

FPERM-8TE 1285




2. Defardant, Ford Motor Company (hereinatter refered to as "Manufachurar-),
i3 2 Delaware Corporation authorized to do business In the State of Michigan and, at a§
limes relavant hereto, was engaged n the manufacture, sale distribution andfor importing
of Ford Motor vehicles and related equipment, with its registered office in the City of
Dearbom, Wayne Counly, Michigan.

3 Defendant, Imlay City Ford, Ine. (heminafter refetred to as "Seller”), is a
Michigan Comaoration axvthorized to do busineas in the State of Michigan and, at alitimes
relevant hereto, was an authorized agent for the Manufacturer, and was engaged in the
business of selling and servicing Manufacturer's cars in the City of Imlay City, Lapeer
County, Michigan.

4. O ar about December 13, 2002, Plaintiff purchased a new 2003 Ford F-350,
VIN 1FTSW31 F'B:!_(herehafter referred to as *2003 F-350"), from the Seller
which was manlfaciured by the Manifaciurer (see copy of the Purchase Order attached
as Exhibit A),

5 Alohg with the sale of the 2003 F-350 Plaintiff recaived written wagprantes and
other expresa and implied warrantes induding, by way of example and hot by way of
limitatton, wamanties from Manufacturer and Seller (Defendants are in possession of a

copy of the written wamanty).

COHSUMER LEGAL SERVICES

_2_
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6. Plaintiff has taken the 2003 F-350 to the Manufaclurer's authorzed
agentz/dealers, ncluding Seher, on at keast four {4) separate occasions {see copy of repair
otders attached as Exhibit B). By way of example, and not by way of limitation, the defects
with Plaintiffs 2003 F-350 include the following:

Date Milcage  Invoice¥d Complaint

0110603 2,204 550960 ENGINE DEFECT: miss in engine at idle; clear
coat on step bar pealing

7R3 2901 96375 ENGIN E DEFECT: engine stalls when luming

01,2703 3,380 96706 ENGINE DEFECT: runs rough and stalls

017/31/03 3,576 aGga2 ENGINE DEFECT: naning raugh, recks at idle

and smoke from ta2pipe at idle

7. This calise of acton arises out of Defendants’ misrepreseniations, various
breaches of warranties, violations of stafutes and breaches of cavenants of goed faith and
fair dealing as herelnafter alleged.

8. The amount in controversy exceeds TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), exclusive of interest and costs, for which Plaintff seeks judgment against
Dafendants, tegather with equitable relisf. In addiicn, Plaintiff seske damagee from
Defendants forincidental, conseguential, exemplany and achual damages including intevest,
costs, and actual atforneys' fees.

GOLUNT |
VIOLATION OF NEW MOTOR VEHICLE WARRANTIES ACT;

MCL 2571401 ET SEQ): MSA 9.2705
9. Flaintiffincorporates herain by reference each and every allegation caniained
in Paragraphs 1 thwough 8 as though herein fully restated and reaBeged.
1. Plaintiff is a "consumer” under the Michigan New Motor Vehicls Warraniies

Act {hereinafter referred o as "Lemon Law™), MCL 257.1401(a).

CORSUMER LEGAL SERVICES
PERDA-8Ta 1286
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11. Manufacturer, is a "maenufacturer™ under the Lemon Law, MCL 257.1401(d).

12,  The2003 F-350 i= a "motor vehiclke" under the Leman Law, MCL 257 _ 141 {f).

13. The 2003 F-350 is a "I:IE'H moter vehicle” under the Lemon Law, MCL
257 .14014g).

14.  The express warranly given by Manufacherer, covering the 2003 F-350 is a
"manufacturer's express warranty” under the Lemon Law, MCLA 2571401 {e).

15. The Sellar is a "new motor vehicle dealar" under the Lemon Law, MOCLA
237.1401¢h).

18. Plaintiff's 2003 F-350 has been subject to a teasanable number of repair
attempts for the aforementioned defects:

() Said motor vehicle has heen subject to at teast four repair attempts
by Defendant Manufacturer, through its new motor vehicle dealers, within 2 years of the
date of the first attemnpt to repair the defect or condition; andfor

() Saldvehiche was cut of senvice for 30 or more daya within the time fmit
of the Manufacturer's express wamanty and within one year from the date of delivery to
Plaintift.

17.  Afternotifying Manufacturer of the aforementioned defects followthg the third
repalr attempt and/or 25 days In a mpair fadlity, the Manufacheer was allowed a final
repair aftampt. -

1.  Manufacturer's attempted repair was unsuccessful as the 2003 F-350
continues to manifest the aforementioned defects.

19. The aforementioned defects substantially impair the use or value of the 2003

F-35010 the Plaintiff and/or prevent the 2003 F-350 from conforming to the Manulacturer's

exprass warranty.

CON3IOMER LEGAYL SERVICES
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WHEREFCRE, Plaintiff prays for the following relief:

A, Replacement of the 2003 F-Eiﬁ(] with a comparable replacement motar
vehicke currently in production and acceptabla to Plaintiff; or

B. Manufacturer must accept mium of the vehicle and refund to Plaintiff the
purchese price including options or other modifications inatalied or made by or for
manufacturer, the amount of all charges rmade by or for Manufacturer, towing charges and
rental coata less a reasonable allowance for Plaintiffs uze of the vehicle, In addition,
pursuant to MCL 257.1403(4), the Manufacturer must pay off the balance on the retail
instaliment contract unless consumer acoepis a vehicle of comparable valus.

C. Pursuant to MCL 257.1407, Plaintiff = entilled to a sum equal o the
aggregate amount of costs and expenses, hicluding atiomeys' fees based on actual time
axpandad by Plaintiff's attomey in commencement and prosecution of this action.

D. Incidental and consequential damages.

E. For prefudgment interast.

F. For such other and further refief as may be justifiad in this action.

COUNT D
BREACH QF CONTRACT

20. Plaintiffincorporates herain by referance each and every allegation contained
in Paragraphs 1 through 19 as though herein fully restated and realleged.

2. An express limited wamanty covering 36 maonths or 38,000 miles of use,
whichever occurred first, accompanied the delivery of the 2002 F-350 to Plaintiff. The
limited warranty provided the Seller would repair ar adjust all part2 (except tres) found to

be defective in factory-supplied materials or workmanship,

CONSUMER. LEGAL SERYICES
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22. The imited warranty, given by the Manufacturer and adopted by the Seller
when the Seller serviced and repaired the 2003 F-350 created a contractual refationship
hetween the Manufacturer/Seller and Plaintiff.

23.  The Manufacturer and Seller have breached the express fimited warranty
contract in that thay have failed to repair or adjust defective parts covered under the limited
warmarty, have failed to do the same within the limited wamranty coverage period, and within
a reasonahle time.

WHEREFORE, Plalntiff prays for judgment agalnst all Defendants:

A. Damages incurmred by Plaintif created by Defendants’ breach of contract,
inchding al monies pakt for the purchase of the 2003 F-350;

B. For retdm of an amount equal to Plainiiff's down payment and all payinents
made by Plaintiff to the Defendants;

C. For Incldental, consequential, exemplary and actual dameges;

D. To cancet Plaintiffs retail installment contract and pay off the balance of the

contract;

E for costs and expenses, interest, and actual attorneys’ fees; and
F. Such other relief this Court deems appropriate.
COUNT il
VIOLATION OF THE MOTOR YEHICLE SERVICE AND REFAIR ACT
MCLA 2571 ETS
24.  Plaintiff incosporates herein by reference each arnd every allegation contaned
in Paragraphs 1 through 23 as though fully restatad and realleged.

25. The Bcller is a"motor vehicle repair facility” as defined by MCLA 257.1302(q)
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26, The Seller is subjact {0 tha Motor Vehicle Service And Repair Act, MCLA
257.1301, el seq.

7.  Tha Seller has engaged or attermnpted o :a;ngage in methods, acts, or
practices which were unfair or deceptive under aaid Act andfor the rules in effect during the
relevant time pariod herein pursuant to MCLA 257.1 307, 257.1334, 157,1335, 257.13385,
and 257.1337; and Michigan Administrative Rules 257131 through 257.137 including, but
not limited to:

(a) Failing to reveal material facts, the omission of which tends to misiead
or decelve the Plaintiff and which facts could not reascnably be known by Plaintifi;

{b)  Allowing Plainiiff ta =ign an acknowledgment, cartificals or other writing
which aff'ms acceptance, delivery, compliance with a requirement of law, or other
performance, when the Seller, knows ar had reascn to know that the statement is not true;

{cy  Failing to promptly restore to the Plalnliif entitied thereto any deposit,
down paymetit, or other payment when a contract is resdnded, canceled, or otherwise
terminated it accordance with tha terns of the contract or the Act;

{d) Failing upon return of the 2003 F-35D to the Plaintiff to give a writlen
statement of repairs 10 the Plantiff which discloses:

{ii Repalrsorsenices parformed, iIncluding a detaded dentification of ak
parts that were replaced and a specificatlon as to which are new, used, rebuilt, or

reconditioned; and
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(il A certification that authorized repairs waere completely proper ora
detailed explanation of an inability o complete repairs propery, to be signed by the owner
of the facility or by a person designated by the owner to represent the facility and showing
tha name of the mechanic who performed the diagnosis and the repair.

2B.  Asa esult ofthe Seller's actions Plaintiff has suffered damages as aat forth
in the preceding Counts and is also entitled to statutory damages and attomeys’
Tees as provided in the Motor Vehicle Service and Repair Act, specifically MCLA 257 1338,
WHEREFORE, Plaintiff prays for a pxdgrment against the Seller in an amount to be
determined by the trier of fact, but to exceed TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), plus double damages and costs and reasonable attormeys' foes, andforsuch
other and further relidf as the Court desms appropriate.

COUNT IV
RESCISSION OF CONTRACT

29.  Plaintiff incorporates herein by reference each and every allegation contained
in Paragraphs 1 through 28 as though herein fully reatated and reallaged.

0. An express limited wamanty covering 36 months or 35,000 miles of use,
whichever occurred first, accompanied the delivary of the 2003 F-350 to Plaintiff. The
iimited wamanty provided the Seller would repair or adjust all parts {except tires) found o
he defective in factory-supplied materials or workmanship.

31. The limited warranty, given by the Manufacturer and adopted by the Saller
when tha Seller servicad and repaired the 2003 F-350 created a contractual refationship

betwaean the ManufactureriSeller and Plaintff,
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32. The Manufacturer and Seler have breached the exprazs limited warranty
cantract in that they have failed to repair or adjust defective parts covered under the imitad
warranty, have failed to do the same within the limited warranty coverage period, and within
a reasonable time.

33, The actions of the Manufacturer and Seller have resulted in a failure of
consideration justifying the rescisslon of the contract.

34. Without a judicial declaration that the coniract has been rescinded, Plaintiff
will suifer iveparable and substanfial harm ¥ the consideration pald by Plaintiff and
damages stistained by Plainthf, ogether with Interest, are not restored.

WHEREFORE, Plaintiff prays for Judgment and the following rellef against all
Defendarts: !

A That thiz Court order a resclssion of tha purchase and refall instaliment
contract by refunding allmonles paid by Plaintiff, terminating the retail instaliment contract,
reduiring Defendanis to pay off the balance of the contract and ordering Plaintf to retum
the 2003 F-350 to the Defendants;

B. Bamages incurred by Planbff created by Defendants’ breach of contract,
mciuding all monies paid for the purchasa of the 2043 F-350;

. Far ratem of an amount equal to Plaintiffs down payment and all payments
made by Plaintiff to the Def-endanﬁs;

D. For incidental, consequantial, exemplary and actual damages;

E. For costs and expenses, intarest, and actual attornays' fees; and

F. Such other ralief this Court deems appropriate.
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COUNT YV
VIOLATION OF THE MICHIGAN CONSUMER FROTECTION ACT

MCLA 445901 ET SEQ; MSA 19.413{1) ET SEQ.
35. Ptainliff Incorporates herein by reference each and every altagation contained

in Paragraphs 1 through 34 as though herein fully restated and reaeged.

38. Plaimiff is a "person® within the meaning of MCLA 445.902(c); MSA
19.418{2}xc).

37.  Manufacturer and Seller are engaged in "trads or commerce™ as defined in
MCLA 445 902(d).

8. The Manufactwer and Seller have engaged in unlawful, unfair,
unconscionable, or deceptive methads, acts or practices, including but not lenited to:

{a} The Manufacturar and Seller represented to Plaintiff the 2003 F-350

and the warranty theneof had characteristics, usas, benefits, qualitiss, and standards which

they did not actually have.

(b)  The Manufacturer and Seller represented to Plaintiff the 2003 £-350
and the warranly thereaf were of a particular quality and standard and they were not.

fc}  KPaintiff allegediy waived aright. benefit, orimmunity provided by law
in purchasing the 2003 F-350, the Manufacturer and Seller have failed to clearly state the
terms of such waiver and Plainiiif has not specifically consented to such walver,

(d} The Manufacturer ard Seller have failed to restore an amount equal

to Plaintif’s down payment and other payments made by Plainititf on the 2003 F-350.
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{e)  TheManufacturerand Seller have madagross discrapancies between
the orat representations to Plainkif and written agreemenits covering the same transaction
relaties to the 2003 F-350 and the Manufacturer failed to provids the promised banefits to
Plaintiff with regard thereto.

{f) Tha Manufacturar and Seller have made mpresentations of fact andfor
statements of fact materniat to eaid transaction such that the Plaintiff reasonably believed
that ihe represented or suggested standard, quality, characteristics, and uses of the 2003
F-350 to be other than they actually were.

(g} TheManufactrerand Sellar hava mada reprasentations of fect and/or
statements of fact material to such transaction such that the Pleintiff reasonably betieved

that the represented ‘or sugpesated service to the 2003 F-350 to be ather than it actually

benefits to Plaintiff with regard to the sale of the 2003 F-330 to Plaintiif.

{h} The Manufaclurer and Seller have failed to provide the promised

38.  The Plaintiff has suffered loss and damages as a result of the aforesaid
violations of the Consumer Protection Act

WHEREFORE, Plaintiff prays this Court enter a declaratory judgment as to the
violations of the Michigan Censumer Protection Act and for judgment against Manufacturer
and Seller for all damages Plainfiff has incumred, including reasonable attomeys' fees as
provided by statube, together with interest, costs and expensas of this suit, and such other
relief as this Cowurt deems appropriate amnd eguitaizie.

CONSUMER LEGAL SERVICES

_1 1_

PED-ETE 1276




COUNT VI
BREACH OF WRITTEN WARRANTY UNDER

MAGNUSON-MOSS WARRANTY ACT

40. Plantiffincorporates herein by refe rence each and every allegation contaned
in Paragraphs 1 threugh 38 as though hereln fully restated and realleged.

41. Plaintiff is a "consumer” as defined in the Magnuson-Moss Warranty Act
{herainafter refamred to as the “Wamanty Act"} 15 USC 2301(3).

42. The Seller ia a "supplier” and "“warranior” as definad by the Wamanty Act, 15
USC 2303(4) and {5).

43.  The Manufacturer is a "suppler” and "wamantor" as defined by the Warranty
Act, 15 USC 2301(4) and (5).

44. The 2003 F-350 is a "consumear product” as defined in the Waranty Act, 15
LUSC 2304(1).

45. The 2003 F-350 was manufachked, sokl and purchased after July 4, 1975.

45.  The expreas warranty given by the Manufacturer partaining tothe 2003 F-350
is & “written warranty" as defined in tha Wammanty Act, 15 USC 2301(B).

47.  Tha Seder is an authorized dealership/agant of the mamufacturer designated
to perform repalte on vehicles under Manufacturer's automobile wairanties.

48. The above-described actiona (failure to repair andior properdy repair the
above-mentioned defects, etc.), including failure to honor the written wamanty, constitute
a breach of the written warranty by the Manufacturer and Seller actionable under the
Warranty Act, 15 USC 2310(d}{1) and {2).

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Selfer:
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A, Declaring acceptance has been properly mevoked by Plaintiff and far
damages [heurad in revoking acceptance;

B.  Forarefund of the purchase piice paid by Plaintiff for the 2003 F-350,

C.  To cancel Plaintiff's retall installment contrad and pay off the balance of the
contract;

0. For consequential, incidental and actual damages;

Fer casta, interest and aclual attomeys' fess; and
F. Such other refief this Court deems appropriate.

COUNT VI
FAITH AND F, DEALING

48  The F'I?intiff incorporates herein by reference each and every aillegation
contained in Paragraphs 1 through 48 as though herein fully restated and realleged.

5¢. MCLA 440.1203 provides that "eveary contract or duty within this act imposes
an obligation of gogd faith in its performance or enforcemant.”

81.  Good faith iz defined in the Michigan Uniform Commercial Code as "honesty
in fact in the conduct or franzaction concemed” [MCLA 440.1201(19}, angd "in tha case of
a merchant meana honesty n fact and tha observance of reasonablke comemercial
standards of fair dealing in the trade” [MCLA 4402103(1}b)].

§2. Implied in the agreement between the Plaintiff and al Defendants for
purchase and/or repair of the 2003 F-350 was a covenant of good faith and fair dealing
betwesn the parties, wherein Defendants imphedly covenanted they would deal with the
Piaintiff fairly and honestly and do nothing to impair, intefere with, hinder or potentially

injure the rights of Piainiff with respact to:
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{i} ihe preparation, inspectton, and processing of said vehicke prior to delivery
ta Plainilif;
{i} the delivery of said vehicle free from manufacturing or workmanship defects;
{ai) the repalr of sald vehlcle using good workmanship.

£3. Defendants have breached thexr covenants of good faith and fair dealling by
their actions as previously zat forth herein, and /n refusing to deal honestly and fairly with
Plaintiff regarding the express and impifed wanrantjes covering the 2003 F-350 and the
repalr of the same.

54. The conduct of the Defendants as aforementioned is without just or
reasohable cause, and the Defendants knew or now know thal such conduct is contrary
ta the law and the terms end conditions of the exprass wamanty on the 2003 F-350.

WHEREFORE, Plantiff prays that this Court award Plaintff a judgment against all
Defendants, in an amount equal to all monies pald cnthe 2003 F-350 and for all damages,
including conseguential and exetmplary damages, togather with interest, costs and acheal
attorneys' faps reasonably incured as provided for by the appropriate statute or e, and
for such other legal and equitable relief as this Court may deem properin an amount to be
determined by the trar of fact exceeding TWENTY FIVE THOUSAND DOLLARS
($25,000.00), and other relief this Court desms fair and equiable.

COUNT Vill
REVOGATION OF ACCEPTANCE

55. Plaintidf incorporates herein by reference each and every allzgation contained

in Paragraphs 1 through 54 as though herein fully restated and realleged.
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56.  Plaintiff accepted the 2003 F-350 without discovering the above defacts due
to tha fact Plaintiff was reasonabdy induced to accept the vehicle by the difficulty of
discovery of the above defects.

57. Inthe alternative, Plaintiff reasormably aasumed, and Manufacturer and Saller
represented, that all of the aforesaid defects and/or nonconformities woukd be cured within
a reasonabile fime.

58. After numerous attempts by Defendants to cure, # has become apparent the
nonconformities could not be seasonably cured.

59. The nonconformities sebstantially impaired the value of the 2003 F-350 in
the Praintiif.

60. Plainti? had previcusly notified Manufacturer and Seller of the
noncenformities and Plaintitfs smtent to revoke acceptance pursuant to MCLA 440.2808;
MSA 19.2608 and demanded the refund of his purchase price for the 2003 F-350 and out-
of-pockel expensea {see copy of Plaintiffs revocation of acceptance letter attached as
Exhibit C).

61. Manufacturer and Seller have navertheless refused to accept retum of the
2003 F-350 and have refused to refund any part of the sum equal to the purchase price
and out-of-pocket expenses mcwmed by Plaintift.

WHEREFORE, Plaintift prays for judgment against Manufacturer and Seffer:

A, Daclaring acceptance has basn properly revoked by Plaintiif and for
damages incumed in revoking acceptance,

B. For a refund of the purchase price paid by Plaintiff for the 2003 F-350;
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C. To cancel Plaintiff's retait installment contract and pay off the balanca of the

D. For consequential, incidental and actual damagas;

E. Coszts, intaraat and actual attorneys' faes; amd

F. Such other relief thiz Court deame appropriata.
COUNT IX

BREACH OF IMPLIED WARRANTY LINDER
MAGNUSON-MOSS WARRANTY ACT

62. Plainiiff incorporates herein by reference each and every afiegation contamed
in Paragraphs 1 through 81 as though herein fully stated and realleged.

83. The above-desciibed actions on the patt of the Sellar and Manulacturer
constitute a breach &f the mplied wamanties of merchantability actionable under the

. Warranty Act, 15 USC 2301(7}, 2308, 2310(d)}{ 1) and (2}.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Seller:

A Declaring acceptance has besen propery revoked by Plaintiff and for
damagas incurred in revoking acceptanca;

B. For a refund of the purchase price paid by Paintiff for the 2003 F-350;

C. To cancel Plaintiff's retadl installment contract and pay off the balance of the
contract;

D. For consequential, incidental and actual damages;

For costs, interest and actual attomeys' fees; and

F. Such other relief this Court deems appropriate.
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GOUNT X
BREACH OF EXPRESS WARRANTY

84.  Plantiffincorporates herein by referance each and every allegation cantained
in Paragraphs 1 through 63 as though herein fully restated and realleged.

65.  Plainiff is 8 "buyer’ wnder the Michigan Uniform Commercial Code, MCLA
440.2103; MSA 18.2103.

8. Manufacturer and Seffler are "sellers” under tha Michigan Uriform
Commercial Code, MCLA 440.2103; MSA 19.2103.

67. The 2003 F-350 constitutes "gonds” under the Michigan Uniform Commercial
Code, MCLA 440.2105, MBA 2105.

6. Thisis :i "tranzaction jn goods™, ta which MCLA 440 2102; MBA 19.2105 is
applicable.

G9. Phaintffs purchase of the 2003 F-350 was accompanied by an express
warranty, written and otherwise offered by the Manufacturer and Seller. Whenreby said
watranty was part of the basis of the bargain of the contract, upon which Plaintiff relled,
batween Plantif and Manufacturer/Selier for its sale of the vehicle.

70. In this express wamanty, the Manufacturer warranted if any defects warm
discoverad within cerain peficds of time, the Manufactures andior Seller would provide
repair of the 2003 F-350 free of charge to Plaintiff under specific terms as stated in the
express warranty.

71.  Infact, Plaintiff discovered the 2083 F-350 had defacts and problems after

Plaintiff purchased the vehicle as discusaed above.
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72,  Plankff natified Manufacturer and Seller aof the aforemantioned defects.

73 Planfiff has provided the Seller and the Maaufaciurer with sufficient
opporiunities to epair or replace the 2003 F-350.

74.  Plaintif has reasonably met all obligations and pra-conditions as pravided n
the exprass warranty.

75. The Manufacturer and Seller have failed to adequately repair the 2003 F-350
and/or have not repaired the 2003 F-3583 in a timely fashion, and the 2003 F-350 remains
in a defectiva conditian.

T6. Ewen though the express warranty provided to Plaintiff mited Plaintiffs
remedy to repair andfor adjust defective parts, the 2003 F-350's defects have rendered the
#mited warranty ineffective to the extant the limited remedy of repair and/for adjustment of
defective parts failed of iis aszential purpose pursuant to MCLA 440.2715{2}; MSA
19.2719(2); andior the above remedy is not the exclusive remedy under MCLA
440.2718(1)(b); MSA 10.2719{1)(h).

77.  The 2003 F-350 continues to contain defects which substantially impair the
value of the automabile to the Plakntiff.

78. These defects could not reasonably have been discovered by the Plantif
prior to PlaintifPa acceptance of the 2003 F-350.

79. TheManufachwer and Seller induced Plaintiff's accepbance of the 2003 F-350
by agreeing, by means of the express warranty, to remedy, within a reasonable time, those

defects which had not heen or cauld not have been discovered prior to accaptance.
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d0. As aresult of its many defects, the Plalntiff has kst laith and confidence in
the 2003 F-350 and the Plaintlff cannot reasonably rely upon the vehizle far the ordinary
purpose of safe, efficient ransportation.

81.  If the finder of fact finds revocation andlor rejection was improper, then, in

the altemative, Plaintiff alleges that as of the date of revocation, the 2003 F-350 was in

substantialy the same conditton a8 at delivery except for damage caused by its own
defects and ordinary wear and tear. Therefore, Plaintiff is entiled to damages for breach
of waraniy calculated by the differance at the time and place of acceptance between the
value of the goads acceplad and the value they would have had if they had heen as
warranted.

32. The Mdnufacturer and Seller have refused Plaintiffs demands and have

. refused to provide Plaintiff with the remedies to which Plaintiff is entiled pursuant o MCLA

440.2313; MSA 18.2313 and MCLA 440.2711, 440.2714 and 440.2715; MSA 18 2711,
19.2714 and 18.2715.

WHEREFORE, Ptaintiif prays for judgment against Manufacturer and Seller:

A Dedaring acceptance has baan properly revoked by Plantiff and for
damages tncurred in revoking acceptance;

B. For a refund of the purchase price paid by Plaintiff for the 20803 F-350;

C. To cancel PlantiT's retaif inataiment contract and pay off the balance of the
Cotiract;

D. For incidental, consequential and actual damages;

E. For costs, interast and actual attorneys' fees; and

F. Fer such other refief this Court deems appropriate.
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GOUNT XI
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

83. PFleintiffincorporates herein by refe rence each and every allegation contained
in Paragraphs 1 through 82 as though herein fully restated and realleged.

84. The Manufacturer and Sefer are "merchanis” with respect to automobiles
under the Michigan Uniform Commercial Code, MCLA 440.2104; MSA 192104,

85. The 2003 F-350 was subject to implied warranties of merchantability under
MCLA 440.2314; MSA 19.2314, running from the Manufacturer and the Seller io the
benafit of Plaintifi.

86. The 2003 F-350 was not it fortha ordinary purpose fof which such goods are

B7. Thadefacts and problems hereinbefore described vendered the 2003 F-350
unmerchantable.

B3. The Manufactier apd Seller failed to adequately remady the defects in the
2003 F-350; and the 2003 F-350 continbes ta be In an upmerchantable condition at the
time of revocation.

WHEREFORE, Plaintiff prays for udgment agalnst Manufacturar and Saller:

A Dedlaring acceptance has been properly revoked and for damages incurred
in reyoking acceptance,

B. For damages cccagioned by the breach of the implied warranty,

C. For a refund of the purchase price paid by Plaintff far the 2003 F-350;
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D. To cancel Plaintitf's retail installment contract and pay off the balance of the

contract;
E. For consequential, incidental and actual damages;
F. Coats, infereat and actual attomeys' fees; and
G.  Such other relief this Court deems appropriate.
JURY DEMAND
Plaintiff demands friat by jury on alt issues friakble as such.
Respectfully submitted,

CONSLUMER LEGAL SERVICES, P.C.

o A

, STEVEN 5. TQTH Pmag

MARK ROMAND P-44014
Attorneys Tor Plaintiff
20928 Fard Road

Garden City, Ml 48135
{734) 2614700

Dated: February 13, 2003
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Marshall Meyers (DZ0584)

KROSIN & MOSS, L'TD, _

(L West Monroe, Suite 1124 B - 5 gy
Phoenix, AZ 85003 o ]
(602) 2755584 U CiEsg A *_'F“EPT_
{928) 441-5282 (Facsimile) T
Attorney for Plaintift

IN THE SUPLRIOR COURT (OF ARLIZONA
IN AND FOR THE COLUNTY OF PIMA

} Case No.:
)
Plainti ¥, )} COMPLAINT --
} BREACH OF
V8. } STATUTORY WARRANTIES
)
FORD MOTOR OOMPANY, b .o e T
) Gilitika 5. SHERLES
Defersiant, )
}

L. This Court has jurisdiction o hear this matter pursuant te 15 LS, 273100 wnd
ARS. Const, Art. 6 §14.

2. phintict R Cosvox). is an individuad who was at ol

tintes relevant hereto regiding in the State of Anzona
3, Defendant, Ford Maotor Company(*Wuarmantor™), is a lorcign  corporalion

authorized to do business in the State of Arizonz, County of Pima, aod is cogaged in the

manuiacture, sale, supply and distripution of motor vehicles and related cyuipment and services)
such as written werranties. Wanuntor supplies its products and services s the public at Largd
athrough a system of authorized dealershups, inclukog Orucls Ford Mercury (“Dealer”).

4. {n or about Apsl 5, 2003, Cansurner purcliased a 2003 Ford F350 ("F350°)

sanufactured and supplied by Warranfor, Vehicle Identification No. VTS WJIPEHI:'.- ton

vulnahle consideration.

PEE4-aTA 1287
I

Coamylaint - 1




12

13

14

s

L

1]

13

22

)

;]

7

28

5. In connection with Consamer’s purchase of the F330, Warantar jssued arxd
supplied to Conscmer its written wamunty, which inclided three (3} yeur or thify-six howsand
(36,000) milc bumper to bumper coverage, as well as other warranties fully ontined in thd
Warrantor's New Vehicle Warranty booklet.

6. On or about the aforementione:d date, Consumer tuck possession of the F350 and
shortly thereafter experienced various defects and non-conformities within the same thag
diminish im welue andfor substantialby impair ite use and wvaloe o Consumer., These delbeciy
inglmde, but arc vot fimited to a defective cogine, a defective clectrical system, pepsistent coolang
leaks, a defective power window system, persistent recalls, pemsistent stulling in flight copditiens)
persistent fluid Eeaks, a defective interior trim, a2 defective instrument pavef, persigdent ol leaks)
and, any ather compiaints actually made, whether conlained on Winranior's invoices or not.

7. Consuner pmovided Warmantor, through its authorized deeiesship network, o
sufficient opportunity to repair the defects, nen-confonnitics and condilions within the F3510

a. Drespitc being given more than a reasonable nomber of attempts/reasenakiy
opportunily to cure satd defects, non-confomaities and copditions, Warranior Eailed 1o do so.

9, Warnuntor's failure to correct suid detiects vielale Warrantor’s statutory duty by
Consumer arl the expectations created by Warmntor's warrunty.

10. Consumer avers that 43 a result of the ineffective repair aemipts nile by
Warrantor through it authorized dealership network, the FI50 cannot be utilized as intended by
Consumer at the fime of acquisition and thai the use and value of the F158 has been dininished

anelfor substantially impaired to Consumer.
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1. Consuper relied on Warrantor's product advertisements, written, verbal
electronic and/or otherwise, reganding the length and duration of Watrantor's burtiper tu humpl:J
warmanty when deciding to purchase the subject wehicle.

12.  Consumer provided Wamantor written nofification of the defects within the
subject vehicle, an offer for a final opportunity to cure, anl Consumer’s demand o
compensation on January 23, 2004. See Notice Lutter, attuched hereto as Extubit “A."

3. Wagantor refuged Copsumer’s demand for compenzation aml ks refused b
provide Consumet with the remedies to which Congumer is cotitled.

4. Consumer has been and will continne to be Enancially dumaged due td
Warrantor’s failure to comply with Warrantor®s statutory duty te Consumer and the provisions ol
its written amd/or express warranty.

15. Consumer bas met all obligations and preconditions as provided in Warranfor'sy
warranty and by statute{s}.

16.  Asa direct and proximate result of Warrankur’s failure to comply with its writter
warmanty, Consumer has suffered damages and, in accordance with 15 US.C. §2310d) and
ARS. §44-1263, Consumer is entitled 1o bring suit for such dumages and other logal und
squitable relief.

WHEREF(}_ ptays for relief against Ford Motor Campatiyin
the form of & refirsd or replucement, an award of diminution in value damages, any equitubl
relief to which Plaintiffl may be entitled, ll attorney fees, expert fees wnd cuutt costs incurmed
during the commencement arwt prosecuton of this mutter, and all other reliet decmied just amd

appropriate by this Court.
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Respectiinlly submitted this E L - day ot"_] 4 Q 3_‘!2 , 2004,
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. Krokn & Moss, Ltd

21 West Monroe, Suite 1134

Plomiz, AZ 85003
wrmlbaknnpdonse raovn

Woriter i Dhircod Niom bar Ao practicing in:
(GO2) 755588 ik 5805 uliformia

{2PET S 5289 1 .
Weeitr's Dhirvot B Mail . Gowrgia
e (OPY =
wwrwbrokasndo o comm Lrdiava
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Japuary 23, 2004

SHNT VIA U.5. MAIL,

Ford Motor Company

. Customer Ralatinnal:l.ip Center
P.0. Box 6248

Dlearhorn, MI 431 26

Ra:
Our Clicnt:
Yoor ﬂlﬂ nk: x mpany
Vehicle: 2003 Ford F350
VIN: 1FTSW31P43H
Oux File Nunber: ANLOOZ0107,

BPlear SIIMEJG.I:H.:

Flease ke adviend that this office repreachin the above-narned individual regarding claims
against your company putmuant ko the Fedaral Magruson-Mose Warranty Act, the Arizona
Letion Law andfor the Uniform Commercial Code with regard to the sbove-listed vehicle. Ploase
direct all fbare contacta and correspondence o the office listed abave.

HAVING BEEN PORMALLY NOTIFIED OF QUR REPRESHNTATIONS, YOU AKE
INSTRUCTED NOT TC CONTACT OUR CLIENT UNDER ANY CIRCUMSTANCES.
DIRECT ALL INQUIRIES TO THIS OFFICE. TF YOU FAIL TO ACT N CONFORMITY
WTTH THIS DIRECTIVE, INJUNCTIVE RELIEF Will. BE SOUGHT ACAINST YOU.

[N ADDITION, YOU ARE HEREBY NOTIFIED OF QUR ATTORNEYS® [IEN.
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*  Pord Motor Campany Page 2 January 23, 2004

The: wam numerous nnn-confoemities with oy client’s antomobile for which calief ia
|n-n.gl1l;, and aumencus atlcmpls to repair thae vehiule have hoen nnsocceeful Ther werm alse
numerous vialations of both Federa! and State law in connection with t]tadaiiwr_\r aodfor repair of
the aforementioned vehicle. The primary non-sonbarmities and viclstiona inelude, but ars not

limitsd te:

Dafeative Bogine,
Defactive Blectrinal Syntem,

Defucti Interior Teim, 5T
Pucsintrnt Fluid Leaka, I_[ t@ PY
Pervistont Qil Leaks,
Peristent Recalls,
. Pevistent Stalling in Flight Conditinna,
Defeative Ingkramant Pln-l,
Permintent Canlant Lﬂ-lh, -l'n.d,
Ay additiopal mmplumtn Mﬁlﬂu}l’ mada. whether conhined on yur company

invaices or g

CEVENom R wN e

The non-conformities listed abovs cunstitule o subatantial impairmant af tha uge, value
mﬂaﬂfuiyn‘ftl'le lu]lljaﬂt vehicle. Aﬂ:snrdi.ngly. my alient has had ﬂnuuglal Bacanse of the
nordinate amount of repaim within Hie spplicable waranty pariad, my elient haa justifiably lost
confidenca in the whidls, Aa one court hos stated,

For a majority of people the purchuse of a new car is a major investment,
ratiomalized B}r the peace of mind that fows fram ita depencla&i]ity and
B-nfelgr. antlmhfait]:ilnl:mlnmﬂum]ﬁclelam:mtuulyﬂlm]m]un
in their eFe, bzt bacomns an instrument whose iotegrity in lul'mhm’r.ialljr
impaired aod whaes oparation 3n fraught with apprehangion. Zabrigkia
Chewralet, Tne. v. Smith, 240 A2d 195,

Conmmmgﬂunmm.mt offnﬂflpnm:mn:ulhhcmth w]ucle, un:n.uu:tupmu:lt'm:
lmudntml:l:mfu]lmngmumur.

These comm & time when Ennugl'l n mnuﬁ]—;— when an astamohbils
purchasez, after having to take his car into the shop for repain 2
inocdinate pumber of Himen and expedencing all of the attandant
inconvenienee, is estitled to Eay, “That's l.“," and rmrnha..
nnh&l:lnl:nmling the seller's r:pmﬁac]. gnuc] faith eHorta to fix the ear.
Bester v. Morrow, 491 Bo.2d 204.

My client’s mpair ]:.iul:ﬂtjr clea_f]]r ahows there war 2 breach of welthen warranky *haged upomn
the genun].l}r nmepiad. rule that an unsuccenshy! effoct to ramedy defecta found to exist rendees the
warmator lizhle; the bwyer iu not bound to allow him the opportunity or permit him to
tinkur with the artide indeEinifEly in the ]10[:1: that it may ultimul:elj.r be made to mmPly
with the warranty.” Kure v. Chevrolet Motor Division, 581 P.2d 603, 608.
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Theretore you aze ]:amLy notifind that oy dlient is ravuiu.ng sacapinnoe of the vehide.
Please retorn 2l fonds Pa.i.:l tovards the vehicle, zancel all afpl.muue conkracts, and coinpensate
oy client for the Ililmaiw mwertzined to date. Thia Icf:l.'ur alao conatitutes prics direct written
notification of the defects within o1y oliant's vehide cad of my client's intent to puciue a elaim
purmant to AR 8. 1441261 et. eeq. If Fou have “final opparhunity n'ﬂ]ltn- under & B.S_ §44-
1264 [C), and wish to execciss said rights, you ave hereby dizected ta contact this uHfiee within
forarteen (14 daye.

Please be advined that nader U.C.C. 8 2-T1 1{3} my client has a security intereat in the
car fur mturn of the total smonnt above, plus expanms in bandling and inspecting the car. Uatil
you pay this emount, _m}rali:ntwiﬂ hald the dar and use it to the extent naceggary &0 presecve b, bo
protect it siturity intarest, and to minimise your damages. Mamaver, my clisnt nccda mbuen of
the monics Lnln:].aloimlnﬁ]r:sul:rl‘lﬂﬂhﬂﬂd&lﬂlu!l: n.n]nimil I ml:liﬁnn,nnrul:l:nnllﬂ:iiju
or your agents to FeK i'lu: car i‘r]l Lh: lrmng{ul nn.l:l rju ml:p::l: you 1o lnl'.lfIlI:]r [q: CODYerELon
and for wmnﬂfu] (e oS ORTICTL wadar U.C.C. 58 9-503 and 9-507 a2 well aa other a.pp].iml)le
Arivous Consumer Frend ramedies.

I the seller [z # :mﬁ ahle ;hbg agignes or any arsditar nu]:inct ko the BT I_-[n&; Byla|

hap filad & financing statemient covecing the goods, I damcand, pumuant to U.C.C § G-404, that
you filn a tarmination statement within tan days to berminste your sceurity intercat and Frrward a2
capy ta this office. Since 1ty client han revoked acecptance, there is 1o cotetanding secured
obligation. If you do not fils a tarmination, statement within ten clnyn and vouperate in ramoving
tha lien, you will be liable under U.C.C. § 9-404(1) in the amount of $100.00 plus any loss
cauged my climnt Eyjlnu.r fnilure.

To avaid any ]iﬁgaﬁnn,, my client n:u.'.'m]y raquests & refund for the defective pmd.uct, Pll.ll
payment of our atbomaey's faas pursnant to the faa-ghifting provisiana af the Magnuson-Monn
Wam.nty Aat u.l:u:l"dr Arimana Lamon Law. Our nﬁmﬂp' '.Emg ate minimal ak I,'Jug. shage and wa
would Ptrﬂ{ﬂt.‘tﬂ resobre this matter without the neal for any muore bime spent on aur paxt or on the
partul:ynru.ratl:ameyl. A great deal of Hme, mau:yaml etfart would be saved L}rLut]z sides with a

Aﬂmcli.ndi}r, if i mhiﬂ resolwe thin matter amici]:hr, piﬂm feel free b contart my
office within fourteen (14 &m. Hf the matter han not bean nuolved withio that bipe, we will fila

a farma)] claiin.

* PincEif ﬂa{
| o
BRI |

Mazahall Meyers
Attoeney af Law

MEM L




STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

""""

HON. DENNIS P. MORONEY, BR, 20

Kaunkmma, Wiscongin GIUI L D

Plainiifi,
SUMMONS
VE. Caze Noo
Code No. 30703
FORD MOTOR COMFPANY, Lhnclasaified
a foreign coqporation,
The American Road Fied arg amount ¢laimed iz
P.0O. Box 1899 : wreqiter than the amownt

Autherticatad rsec. 79401 1)(d},

0 JUL 2 7 2np¢ ‘ﬂ . Stats,
Defendant.
JOHN BARHETT |

Gl ST vt Dot |

THE STATE OF WISCONSIN, TO EACH PEEEDITN&MED ABOUYE AN A

Dearborn, Michigan 48§21-1899,

DEFENDANT:

YOU ARE HEREBY NOTIFIED that the Plaintiff named above has fled a Tawsait
& other legul action ageinst you. The Complaint, which is attached, states the namure and
busis of the l;aga] action.

Within forty-five (45) days of receiving this Summons, you must respond with
writlen Answer, ag that term ig used in Chapter 802 of the Wisconsin Statutes, to the
Cormplamt. The Court may reject or disregard an Answer that does not follaw 1he
requirements of the Statntes, The Answer must be sent or :hlivemr.:l. ip the Court, whoxe
address is Clerk of Courts, Milwoukee County Courthouse, 901 North 9% Street, Milwauker,

Wieconsin 532331425, and to Justroch & LaBarge, 8 (., Plainti fFs attorneys, whose nddress
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is 640 West Morelaand Boulevard, P.0. Box 1437, Waukesha, Wisconsin 53187, You may
hve an attomey help or represent you.

Hyou do not provide a proper Answer within forty-five (43} days, the Court may graat
judgment against you for the award of moncy or other legul sction requested in the
Complaint, and you may lpse your right to object to anything that is vr may be incoect in
the Complaint. A fudgment may be enforced as provided by law. A judgment awanling
money may become a Hen againat renl estate you owh now or i.rt the fiture, and may also be
enforced by gamishment or seizure of property.

Dated this 2 7 duy of Tuly, 2004,

JASTROCH & LABARCIE, 8.C.,
Attomeys for Plaintiff

* o LA

WILLIAM S. POCAN  ~
State Bar No, 17248
VINCENT P. MEGN A

State Bar Mo. 101304
SUSAN M. GRZESKDWIAK
State Bar Mo. 1031556

POST OFFICE ADDRESS:
640 West Morelund Boulevard

P.O. Box 1487
Whunkegha, W1 53187
{2631) 547-2611




STATE OF WISCOMSIN CIRCUIT COURT MILWAUKEE CLMINTY
S HD I,

&, W ISCONE]
Plaintiff,
COMPLAINT
¥5. Caxe No.
_ Cenle No. 30703
FORD MOTOR COMPANY, Unelassificd
a foreign corporation,
The Amencas Road
P.C. Bux 1899 Authenticateg greathr thon the amount
Dearbormn, Michigan 48121-18%9, [} JUL ) undef sec. 79901 1 Kd},
27 2004 W0 Surs.
Defendant, JOHN BARRe
L___ma [v) " wn

HOW COMES the above-named Plaintift, by its attomeys, Jastiroch & LaBarge, 5.0,
and as and for claims against the above-named defencdant, alleges and shows 1o the Coart as

follows:

| 3 That thaPlainti_iaﬂWismin Limtite:l Liability
Compaury with its principal offices lacated _ Kaukaung, Wisconsin
-tha.t said Plainti Ff is a “eonsumer,™ ag that terma 1s debined in sec. 28 017 1{ I b), Wis.

Stats.
2. That upoen information snd belief, the defendunt, Ford Mator Company, is 2

foreign corporation engaged in the munufacture and sule of motor vehicles, including new

motor vehicles, through its duly avthorized dealess in the State of Wisconsin and elsewhere;

that =aid defendant does substuatiai business in Milwavkee County, Wisconsin; that upon

Arpan




information and belief, its prmmpn[ effices ars locatud a--U. Box

’ .Dmrbnm, Michi ; that upon information and belie £, the registered agent
for said defendant in the State of Wisconsin is C T Corporation System, 8)25 Excelsior
Dirive, Suite 200, Madison, Wisconam 53717; that said defemdant is a “manufacturer,” as that
term is defmed in see, 218.0171(1Xc), Wis. Stals.

3. Thet on ur about May 19, 2003, the Plaintiff purchased from Badger Trrck
Center, Inc. (“Badger Truck™), 2326 West 5t. Paut Avenue, Milwoukee, Wiscorsin 53201,
an authorized Ford motor vehicle dealer, a 2003 Ford F-450 4x2 Chas Cab, vehicle
ideatification number 1FDXFA6PSI Y o5 more fully set forth in copics ofthe Motor
Vehicle Purchase Contract and Wisconsin Title & License Plale Application which are
attached hereto, incarporated by reference herein and coliectively marked as Exhibit A; that
the Plaintiff received delivery of said 2003 Ford F-450 4x2 Chas Cab on or about May 19,
2003; that seid 2003 Ford F-450 4x2 Chas Caob i5 a “motor vehacle,™ as that tern is defined ’
in sec_ 218.0171(1)(d), Wis. Stats.

4. That upon information and Belict, the full purchnge price of sad 2003 Ford F-
450 4x2 Chas Cab parchased by the Plaintiff fromt Badger Trock was approximately
$39.575.00, plus sales tax in the sum of $ [,978.75, plus title, loan filing and license plate fees
in the sum of $179.33, plus possible other charges; that upon intormation and beliet, the

PlaindfT made a dowa payment in the sum of $2,000.00 and financed the balance of said
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5. That a Ford Muﬁ Company mamufachurer’s wamanty was pravided by the
defendant to the Plaintiff at time of purchase; that a8 part of said purchase, said 2003 Fond
F-450 4x2 Chas Cab wa3 warranted in writing to be free from mechanical and other defects.

b That during the term of said warranty, and within the earlier of one year from

L

the dute of defivery or the expitation of said warranty, said 2003 Ford F-450 4x2 Chas Cab
was out of service for more than 30 days because of warraniy nenconformities; ihat
conditions or defects metuded, but wers not necessarily limited to, problems with the engine,
won 't start, sensot, efectronic fan cluich, leaks oil, turbo charge, injector leaking, low power,
no power, CAC tube blow off, enginc misses, dics out, rons rough, oil overfull with fuel,
PCM and infection painp.

7. That upon information and belief, during the term of said warranty, and within
the eaier of one year from the date of delivery or the expiration of sail warranty, said 2003
Fard F-450 4x2 Chas Cab has been the subject of four unsuccess fiel attempts to repair the
same wartanty noncanformity [or MTmiﬁﬁ} as that term is defined in sec.
218.017i{1Xf), Wis. Stats_; that opon information and behicf, the warrunty nooconformity
or noncenformities continued thereafter.

8. That on or about line 4, 2004, the Maintiff notified the defendant of sach

corditions or defects and demanded that the defendant accept the reum of said 2003 Ford

L)

F-450 4x2 Chas Cab and provide the Plamtiff with a refund calculated in secordance with




tho Lemon Law; that e true sud accemts copy of said notice i attached hereto, mcorporated
herein by reference and marked as Exhibit B.

9. That despite said notice, the defendant foiled or refused to provide the relict
provided for by the Lemoin Law sought by the PlaintifT.

H). That upon mformation and belief, an informal dispute settlement procedire,
aa Jefined in zec. 218.0171(4), Wia. Stats., should be availzble to the Plaintiff through the
“Diépute Settlement Bnérd”; that on or about Yune 4, 2004, the Plaintift notified the “Dispute
Seitlement Board” of the dispuie; that coneequently, the Plaintiff may bring thiz action
pursitant to sec. 218,0171(7), Wis, Stats.

il.  That since said 2003 Ford F-45{} #x2 Char Cab haz been out of strvice a total
of thirty {30) ar more days due to warrsnty nonconformities, the defendant has violaged sec.
2180171, Wix, Siats., entitling the Plaintiff to the choice of either a comparable new motar
vehicls or rescission of the afore-desenibed purchass agreement, and the refund of all the

| memies described herein that were paid by the Plaintiff, together with alt ether reliefgrovided
for by such law; that alternatively, since said 2003 Ford F-450 4x2 Ches Cab was made
available on et least four accasions for the repair of the same wartanty nonconformity {or
noncaonfotmities) that substantially rnpairs the use, value or safety of 2aid 2003 Ford F-450
4x2 Chas Cab, und the warranty nonconformity {or nonconfonnities) cantinued therea fter,
the defendant has violated sec. 218.0171, Wis. Statz., entitling the PMlaintiff to the choice of he

sither a cempareble new motor vahicle or resciesion of the ature-deseribed purchase
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agreement, sad the refund of all monies described herein that were paid by the PlaintifE,
together with all other relief provided for by sach law.

WHEREFORE, the Plaintiff demandsz judgment against the detendant as fofiows:

(2)  For a refund to the Plaintiff and any holder of a perfected security interest in
saict 2003 Ford F-450 4x2 Chos Cab of the full nurchase price of said 2003 Ford F-456 4x2
Chas Cab, plus sales tax, title, loun filing and license plate fees, finance changes, all amounts
paid at the point of sale, a1l colfateral cosis imd all other amounts paid after sule for
improvementafaccesgories, a5 applicable, lass & reasonable allowance fur use, and twice the
amount of all peconiary losses incurred heretofore or hereafier, as all these ke are defined
and intended in sec. 218.0171, Wis. Stats.;

(b)  For rescission of the Pinchase Agreement;

ity  For prejudgment interest oo all liquidated sume 28 provided by law;

{dY For the FlaintifT's achzal etlomeys’ fees;

{¢) For tho costs and disbursements imcurred in thig action; and

()  For ench other relief as the Court deems just and equitable.

PERE-BTD 1381
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Dated this 278 day of July, 2004,

POST OFFICE ADDRESS:
640 West Moreland Boslevard
P.O. Box 1487

Wankesha, Wiscongin 53187
(262) 547-2611

JASTROCH & LaBARGE, 5.C.
Attorneye for Plaintiff

7 yia

WILLIAM S, POCAN

State Bar No. 1007248
VINCENT P. MEGNA

State Bar Mo. 101304
SUSANM. GRZESKOWIAK
Siate Bar Mo. 11031586
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Motor Vehicle Lemon Law Nofice
Demand for relief undar 3, 218.0474{2)(b), Wisconsin Statudes

Pursuant to the Wisountin Lemmn Law, Tam notifying _ Ford Moter Compeny of the following:
(eheck one) - manufarturer
] Mjrwhclermbemmadnmlahlnfnrmpmatlmﬂ-iumfmth:smc:mmumnrdcfmdunngnsrm
yrar of wamanmty.
@ - My vehick as Becn o of service at |zt 30 dayx beeavse of ona or moce cendition or delzct during fts Frst
" year of wemanty.

In adklitiom, T ako qoalify for relict imder sew. 21&.01?1[1]{:}, Wis. Stats, and the Magnuson-Moss Warranty Act, 15
US.C. 2301, &t seq. (Tefund or damapes).

Vlifeld make _ Ford Model _F-430 4x2 Reg Chus Cub . Year 2003 -vmmm-

.Namn and cityfstate of 221mg or leasing dealer or kasing compeny Bady

Today's date __Tync 4, 2004

Dete of vehicle delivery _____Mav 8, 2003

Mame of instintion thal finenced/lsased vehicls _Ford Motar Credit Compumy Loanh account #
By providing #hic infarmation, I outhorize the mangfaciurer fe contart ke finoncial institution for aoncine
Informaiton needed fo caloylas o refund.  Authorization expires 15 days afier the date of Lhis form.

My vehick has z condibian(s) or defect{s) that substentzzlly impairs its uss, valo: oc mfety, [ demond tha the
marufachwer pive ma are of the following within 30 days:
{check om=)
O A companable now moity' vehicle in acordancs with the Leman Law, plus colialeral costs
= A refimd calcolated in acoordancs with thl: Lt-mun an, plu: l:uIl':-.tml cosls [imludmg st gutpched copy
of Wiotor ¥ehiale Purchgse ; _ ; }

Desrripting ufcnuamrnl costx [ have incumed in cormection with vehicle mpans.  (Examplkes include altemative
transportalion, lowiyg costs.)

Desaription of nom-romoveble options that hove been added to my vehicke after the sale, tut pof included in the
vehicle parchase price. (Expmples mchids sunroof, nustproofing, roof rack, pinstriping, elo.)

Description of missing cquiphmt or Serics unepsired vehicle domape. (D notf ddclitdds Hormaf wear and lear sk
ax milnow dents, soroiches, pitted plosy, rodfed eqpiets, srinor sialis or fears.}

I offer to remmn oy vehicle and ransfer title after the manufoerer mects my demand for Lemon Eaw reliet.

O . N

Josirach & LaBarge, 8., Atomeys at Law, 18 representing the consumer in this matier; the manulaeturer shuould
comminicate with the cunsumer only through Jastrach & LaBarge, 5.0

Adifresr | G690 W, M- opelamd Boulevard, PG, Boxy 1487, Waukesha, Wisconsin Sy 1§ 7-1487 _
Phooe 26205472611 Far __ 282/547-6105 .
Signature {Atlorney) Vvintier P Mugne n

Antomey Vinoomt P. Mcgna




Vehicle repair information

I have made mry vehicle available to en anthorized dealersinp for repair becanse of the condition(s) or defect{s) on

these dates:

Date infout Milegge Deal=rzhip naroe Condition(s} or defect(s) reported *
&1 1403 - 1,544 Horn Ford Meroury Engine won't star!.
1703 Marine
1210403 - 8719 L & 8 Truck Cender Enginz leaking fuel and oil.
1215803
After 12415/03 Unknewn L & 8 Trock Contar Leaking anti-frecrc.

i prior 1o -

Ir25:04

142904 - 10,791 Badger Truck Cepter | Low power.

1130404 .

32444 - 15,180 L & 3 Truck Cemer Fopins miss; engine disd.
32604

472104 - 15229 L & 8 Truck Ceniez Engioe died; leaks oil.
4/27704

* See also materials sabmitted to Ford's Dispute Ssttlement Board oo Juos 4, 2004, as well as comgull your own
recards and with your dealers. Do nef rely golely oo the above,

Faxcd and nmiled to Ford Motor Commpeny and mailed to Badger Tooek Center, Inc. on June 4, 2004
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o COPY .
I

. g
§ EP NSTHE
§ we. 5
Plaintiffs 8 Q. &
§ b
- i |
v. § TRAVIS COUNEECORRT:”
§ ARBON & | -
MAXWELL FORD, LTD, 5 = 2 m :
d/bia MAXWELL FORD; § o b
&
§
d/b/a FORD MOTOR COMPANY g
& ¥
PUBLIC EMPLOYEES CREDIT UNION §
Defendants §  TRAVIS COUNTY, TEXAS

ORIGINAL PETITEON: DTPA et af
Plaintiffs, | o= this above: titled pleading

against the above referenced Defendants.

A. PRELIMINARY MATTERS

. l. Discovery Control Plan, Plaintiff intends to ¢onduct discovery under Level 2 of Rule 190
of the Texas Kules of Civil Procedure.

2. Partles & Service of Process.

a.  Ptaintirr:| N - i ichusls resicting at 26.205

Hamilton Pool ®d., Round Rock, TX 78663.

b. Defendant MAXWELL FORD, LTD. d'ba MAXWELL FORD is a car dealer whuse
business address i3 in Travis County at 5000 S. 1H-35, Austin, TX 78745, Defendant
MAXWELL FORD. LETD. d/b's MAXWELL FORD muy be served with process

serving iix ixtered t, CT Corporation Svsiem. 350 N. St. Paul 5.
Drallas, TX 75201, Seg Tex. Bus. Corp. Act art. 2. 11{A), Tex, Rev. Civ. Stat. urt.
1396 Z.07(A).

c. Defendant FORD MOTOR COMPANY is a fureign corporation organized and
cxisting under the laws ol the State of Delawar, with its principai place ot business
at One Americen BRd Room 612, Ford World HO, Dearbor, ML 126, It s
airtharized to do business in Texas. This lawsoit arises out ol its business in Texas.
Said Defendant has had minimam contact with the state ot Texas. Defendant FORD
MOTOR COMPANY may he served by und through ity registered agent. CT
Corporation System, 350 N. 8t Paul Si, Dallas, TX 75201, See Tex. Bus. Comp.
Act act. 8.10{A), Tex. Rev, Civ, Stat. art. 1356 BOD(A).

Lest primted 12731/2003 1:33 PM Hage 1 ot b
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. d. Defendant PUBLIC EMPLOYEES CREDIT IINION ix a Texas credit union whose
princimal place of business is in Travie County at 306 East 10th St, Austin, TX

78701, Defendant PUBLIC EMPLOYEES CREDIT UNION mav be sarved with

roceas by serving its president Habiom Jonell at the principal place of husiness

3i6 East 10th St., Austin, TX 7R7T0L, phone (312) 474-1955. Texas., See [ex.
Bus, Cm-p_-.- Act art. 2,11(A); Tex. Rev. Civ. Sfat. ant. [396 2.07(A).

3. ¥enue Venue is proper is Travis County, Texas becauss all or a substantiul part uf the
eveats or omissions occumed in Travis County, Sge Tex. Civ. Prac. & Rem. Code
§15.002(aX1).

4.  Conditions Precedent.  All conditions precedent necessary to maintuin this action have
been performed or have occurred.

B. SUMMARY OF FACTS

1. On or about June 5, 2003 Flaintiit urchased a new 2003 Fard F-230

Pickup (V.LN. # IFTNW21P13 (“the vehicle™) from Detendant MAXWELL

FORD. The vehicle was to be nsad by both herseif and her fiuncée Plaintif

As such both Pleintiffs “acquired” the wehicle within the meaming of the

UTPA. The vehicle was manufactured by Defendant FORD MOTOR COMBANY.

Defendant PUBLIC EMPLOYEES CREDIT UNION financed the purchase of the

vehicle, and, as such, became 2 “halder in due course,” As such Defendant PUBLIC

EMPLOYEES CREDIT UNION bears the liahility of the seller Defendant MAXWELL

. FORD under the erms of the Retail Installment Contract. The Retail Installment £ ontract
Siates:

NOTICE: ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT [8
SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR
COULD ASSERT AGAINST THE SELLER OF GOODS OR SERYICES
OBTAINED PURSUANT HERETO GR WITH THE PROCEEDSY HEREQY.

2. The sales staff st MAXWELL FORD represcated to Plaintiftj| Nt the
vehicle would have certain qualities and characberistics, und would be of 2 cenain qguality
or grade. The salesman made express warrantics and a warranty for fimess for a
perticular purpose. Defendant MAXWELL FORD representzd to Plaintitf
that, because of new redesigned engine, would run mech smoother and quieter and that it
would have a lot more inwm' than the 2002 year model ford £-25{. [n reliance on these

statements, Plamti putchased the vehicle,

The vehicle did not have the promised qualities and characteristivs, nor was of the
promised quality, standard or grade. The truck in fact lacked of power in the engine and
had an exteemely rough idle. Mers days after its purchase, the engine vehicle repeatedly
stalled. The vehicis would be turned on, put in gear and ther immediateiv stall. Far a
period of time warming the engine up for many minutes allewed the vehicle to drive

Lad
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. without stalling, but then the vehicle began stalling even after heing warmed up.
Plaintiffs would push the aceelerator but the vehicle would not respond.

4, FIaimif_ brought the vehicle in over 2nd over again for a period of munths
to the Maxwell Ford service department. They repeatedly thiled to deliver un their
promisgs fo repair the vehicle. The wehicle is not merchantable, is not of the Juality
standard or grade promised, and/or Defendant MAKXWELL FORD ftailed 1o perfurm
repair services i a good and workmanlike manner. Defendant MAXWELL FORD
ardmitted that there was a design problem with the computer with this particuler type of
vehicle, Defandant FORD MOTOR COMPANY designed and built the vehiele
Drefendant MAXWELL FORI} claimed to have downloaded new computer inturmation
to fix the problem, bat the problem not only continued, but in tact became even more
senious. The techniciens at MAXWELL FORD further admitted that the computer
updates do not seem to repair the problem for this type of “early production™ vehicle.
(The production date of the vehicle was May, 2007 and the vehicle was purchased on
June 6, 2003). [ndeed, MAXWELL FORD stated the Defendamt FORD MOTOR
COMPANY had bought back hundreds of this particular zarly production vehicle
because the probl=ms confd not be fixed. Plaintitls contacted Delendant MaAXWELL
FORD to resolve the matler, but they refused to offer any serious resolution, despite their
admission as to the problem. Not only did the salesman fail to disclose this problem
when the vehicle was purchased, he effirmatively mistepresented the quality af the
vehicle, and the characteristics it would have.

. 3 The Plaintiffs hmrl: young children, and began to fear driving the car ut all,

* fear proved justified. On or about December 18, 2003, Plantiff
was driving to work in the vehicle. While driving at highway
speed on a single lene highway, the engine suddenly stalled. Since the engine shut duwn,
the vehicle suddenly had no power steering or power brakes. At highway spesd, Plainutt
W jerk the steering hard in order to avoid hitting an approaching
5C. 5 on. Plainti pulled his shoulder out in trying to centrol the
vehicle and avoid a head on collision; he drove the vehicle into a ditch by the time he
coufd get the truck to a stop. This caused Plaintiff -Jh}rsicai injury, pain and
suffering, and risked loss of work income.

6. MAXWELL FORD refused to rectify the problem, 5o Plaintiffs were foreed to Ele soit.

C. CLAIMS BASED ON THE ABOYE FACTS

Plaintiff incorporates by reference the above statement of facts as the buxis for the
foliowing claims.

l. Caunts |-Bresches of warranty. Defendants made express and written warranties to
Maintiff and breached those warranties. Defendants made implied warranties to Plaintitt
and breached those warranties, By way of example and not of limitation, Defendants

Last peinted 1203172003 3:75 PM Puge 3 ol'S
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made the warranty that repair serviees would be performed in a good and workminlike
manner ard the warranty of merchantability.

2 Connt 2—Hreach of Contract. Breach of contract is plead in the alternative to the

DTPA claim. See, &g, Southwell v. University of the Incarnate Word, %74 S.W.24J 351,
354-35 (Tex.App.—S3an Antanio 1998, pet. danied).
i. Plaintiffs and Defendants had a valid, enforceabls contract;
ii. FPlaintiffs performed, tendered performance, or was excused from
performing its contractual obligations;
iii. The Defendants breached the contract; and
iv. The Defendants breach caused the Plaintiffs injury.
v. Plaintiff is eatitled to attorney’s fees end costs pursuant to Tex, Civ. Praet.
& Rem. C. § 38.01 e¢ seq.

3. Intentional Common Law Violations.
& Count 3 Fraud. Defendanis’ actions demonsoate thar Defendants  made

representations about the quality standard or grade of the vehicle that were material and
false. When Defendants made the repregentations, they knew them to be false; or made
the representations recklessly, as 4 positive assertion, and without knowledge of its
truth. Defendents made the representations with the intent that Plaintitfs act on it
Plaintiffs in fact relied on the representations, causing Plaintiffs injury. Sec Stum v.
Stum, 845 S.W.2d 407, 416 (Tex.App.--Fort Worth 1992), overruled oo other vrounds,
Humphreys v. Meadows, 938 S.W.2d 750, 751 (Tex.App.—Fort Worth 1996, wnil
denied).

b. Count 4 —Breach of fiduciary doty and duwiy of good faith and fair desling, Asa
seller with superior knowiedpe, Defendants had a fiduciary relationship with Plaintiils.
Defendants breached that duty causing imjury to Plaintitfs andfor benetit w the
Defendants.

¢ Count 5—Intentional Misrepresentation. Defendants made false statements of tact
as to the use of and repayment of funds invested by Plaintitfs; made promises ot future
performance with an iorent, at the time the promise was made, not 1o perform as
promised; made statements of opinion based on a fulse statement of fuct; made
staternents of opinion that the maker knew to be false; or made an expression of upinivn
that was fhise, while claiming or implying to have special knowledpe of the subject
matter of the opinion.

d. Count 6Civil Conspiracy, I selling u vehicle to Plaintitts that was defective,
Defendant conspired with one or more persons to accomplish an unlawful purpase or o
eccomplish e Jawful purpose by unlawful means. See Massev v. Armeo Steel Co.. 632
S.W.2d 932, 934 (Tex. 1983); see also Triplex Communications, Inc. v. Riley, H00
8.W.2d 716, 719-20 (Tex. 1995); Schiumberger Well Surveving Corp. v. Nogtex Oil &
Gas Corp., 4353 5.W.2d 854, B36 (Tex. 1963).
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4, N t Ca n_Law ¥iolation. [n addition to andfor the alternative to the
mtentional viclations listed above, Defendunts made the ollowing negligent common
viclations. -

a. Count 6—Negligence & Gruss Neglipence. Defendants”™ actions demunsirute that
Defendants owed a legal duty to Plaintiff aml breached that duty, proximately cansing
Plaintiff injury. :

h. Count 7—Negligept and Grossly Neplipent Misrepresentations. Defendants’ actions

demonstrate Defendants made representations in the course of its business or in a ransaction
in which it has a pecuniary interest; the representations supplied talse information for the
guidance of others in their business; and the parties making the representation Jid not
exercise reasonable care or competence in obtaining or communicating the information.

D. Pre-suit Notice of DTPA Claims

Plaintiifs bhereby tenders formel notice of violations of Tex. Bus. & Com. C. % 7.0 e
seq. The facts giving rise to this claim are listed in the Statement of Facts section above.
Defendants actons constitute “false, misleading, or decepiive acts or powtices”™ within the
meaning of Tex. Bus. Com. Code § 17.46; violate expruss and implied warranties; and are
“unconscicnable” within the mesning of the DTPA.

Plajntiffs estimates their minimum economic damages at the ol payout amueunt ol the
vehicle that eannot be safely driven, $36,147.40. [n addition, econuemic damages include the loss
of use for this type of vehicle for the length of lime the vehicle has not been operating o
promised. Assuming that the reasonuble rental value of the vehicle was $1,000.00 per month,
the loss ol use damages would be approximately $6,000.00. Finally, Plaintiiff cxpended
thousands of dollars to sdd additional components to the vehicle in anticipation of the wehicle
performing as promised. With the vehicle safily inopenible, the cost of these additions minus
the resale value is lost. Plaintiff estimates attomey’s bees and costs at $3,000.00, [0 arder w
facilitate settlement, Plamtiff will forego seeking treble damages and damages for mental
anguish, pain and suffering, and any lost wages that might accrue for an armount of %63, 00401,

Recession is an equitable remedy available under the DTPA, and Plaintiffs would not be
Lostile to exploning settement prospects based on unwinding the deal, payment of the nute,
return of the vehicle, plus attorney's fees and consequential damages.

E JURYDEMAND.

Plaintitf asserts his right to 2 trial by juory, under Texas Constitetion aeticle 1. 313, and
makes thiz demand for 2 jury trial at least 30 days hefore the date this case is set bor sk in
accordance with Texas Rule of Civil Procedure 216,
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F. PRAYER.

For these reasons, Plaintff asks they have judgment against Detendants or the tollo winp:
i. Economic damages within the jurisdictional limies ¢F this court:
iti.  Treble economic demoges;
iii.  Attomey Fees and costs;
iv. Exemplary and punitive damages;
v.  Pmjudgment and post-judgment interest as allewed by law;
vi. Costs of suit;
vii. General reliefs and
viii.  All other relief, in law and in equity, lo which Plaintitt muy be entitled.

Respecttully submitted,

Ahmad Keshavarz
Attomney for Plaintiffs

State of Texas Bar Wumber: 24012957
The Law COifice of Ahmad Keshavars
The Littlefield Building -

L& E. ath St., Suite 700

Aunstin, TX 78701-3650

Phome: (512} 494-5797
Fex:  {877)496-780% (toll-frec)
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