3 Pl ll-]
. STATE OF INDIANA ) IN THE HOWARD L"ﬁi" : HLOURT
} 88:
COUNTY OF HOWARD ) Cause No.:

Plaincif, FILED!

VE. FEB ne 7™y

FORD MOTOR COMPANY MONA L MYEHS

Ulerk Howeird Cir Ceurt

And
ROCHELLE GRAHAM, Individually and as

an employee of Ford Motor Company,
Defiendants

e et el bt St g’ St e e ' Mg g g Y b g

COMPLAINT
Cornes now the Plaintiff [ by couaset Dan 3. May, a0d for bis claim for
. damages states and 2lleges the ollowing:

1. That the Plaintiff is the owner of a 2003 Fard F-Seriex Super Dty tnack, VINA
IFTNW21 PR3 hich Plaintiff claimed has certain mamifacturing and design
defiects.

2. That the said 2003 Ford F-Series Super Duty truck, VIN# IFENW2 | PASEjJIIE= kept
anit Incated at Kokomo Auto Workd, Kokomo, Indiana and any chait that Plaintiff has
against the Defendants relates to ad is for dumages (0 zaid vehick:,

3. That on or about the 6tk day of January, 2004, the Plaintiff sent the Defendant Furd
Motor Conipany a written demarut to replace his 2003 Fard F-Series Super Duty truck,
VINg 1FTNW21PSIE due to cectain manu factiwing and desiyn defects of the
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truck’s engine, a copry of said demand is attached bereto as Exhibit #1 and made
reference to as if 3¢ forth here vertmatitn

4. That on or about the 26th day of Jamury, 2004 the Plaintiff and the Defendant Ford
Motor Company throught its agent and employes, Defoadam Rochelle Graham, entered
into a written agreement in fill and final settlement and satisfaction of the Plainnff s
claitn, a copy of said contract and agreement is atached bereto as Exhibit #2 and made
neference to as if set forth hore virbatim,

5. That the agreement requires the Befendant Ford Motor Company to provide a
replacement of the diesel eagine io the Plaintiff'z 2003 Ford Track.

6. That the Defcndants were required to perform said settlement zgreement through
Kakomae Auro World, a certified Ford dealership, located @ Howard County, State of
Indiana.

7. That Plaintiff has performed ali condifions precedent and fimely accepted the offer of the
replacement dresel engine,

8. That Defondant Ford Maotor Comparry fhruugh its agrnt Defendant Rochiclle Graham
communicated by phone with counsel for the PlaintiiT after acknowladping the valid
acceplance of the offer of settlement bo inguire about the progress of the repairs ai the
Ford Dealership.

9. Timt the Plainiff's counsel informed Rochelle Gmham that the dealership indicated that
no replacements other than a new diesel engine were availzbie, B Bctory rebuilt engines
werg available, and that a new engine wag to be ordered at 2 cast of $13 963 00

19, That Rochetle Grahzm indicated that she would have to “clegr ™ with her supervisor.

i1. Defendant Rochelie Graham then tendered to Phintiff o written statement rescinding the

agreement on the gronnds that litigation bad been Eled involviog the vehicle, a copy of
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said statervent ia xitached hereto 25 HExhibit #3 znd made reRrence: ko ax if set farth here
verbatim.

I2. That the grounds upon which Defendants Ford Motor Company and Rachelle (iraham
assert in stiemptiog to reacind the agreement are wholly false and contrived in a wrongfil
attempt 1o have plausive grounds for thetr resciasion

13. That the true reasnn for Defendants Ford Motoe Company and Rochelle CGiraham's
withdrawal i3 the expense of replacing the Plaintiff*s engine with a new replacement
cogine.

14. That Doferiantn Ford Motor Company and Rochelle {rakam bave: breached the
seitlement agreement by refusing to perform said contract without pounds of
justitication

15. That Defendants Ford Motor Company and Rochelle Grabam’s breach of the agreement
iz willful, malisious and is made in bad faith,

16, That the Flanatiff has suffered additional damages for the uweasonable delay in
effectuating the agreed repairs amd the Ford truck heg been and will continue to be
located at the Kokormo Ford Deplaship in a disabled coodition witil Defendants Fard
Maotor Company and Rochelle Grsham honor said setthement agreement

17. That the estimaled expenge of a new replacement engine & the truck s $13,963 00, a
copy of sid estimate is artached hereta as Exhibit #4 and made reference to as if set forth
here veshatim.

18. That as a proximate result of the Defendants Ford Motor Company and Rochell:
Ciraham's wrongful refusal o perform, the Plaingiti’s iruck 20flers continuing injeries
due to:

4 bg daily depreciation in valoe;
T
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b. Ita daily depreciation in use
19. That ag a proximate resnli of the Defendants Ford Motor Company and Rochelle
Graham's reflusal to pesform, the Plaintiff suffers continiing injuries due to:
2. The onavailshitity of the truck fior busineas use;
b. The unavailability of the truck for personal use;
C. The daily accumslation of storage fees at the Kokomn Fond dealershig.
WHEREFORE, THE PLAINTIFF PRAYS FOR A JUDGMENT against the defendants
as follows:
"1 specific perfrmance andor eaforcement of the written seftement agreement.
2. for incidental and consequential damages as a result of depreciation in the truck's value
and uze, the unavailability of the tock for business or personal nse;
1. for the expepse of sorape;
4, pumitive or exemplary damages, treble damages, and atiormey foes tor the bringing of this
action to enforce the settlement agreemtent,

5. for the cogts and 2l other necessary and proper relief in the premises.

Daated ﬂn’ﬁ * day of February, 2004
£
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DanNJ. MAY m
Md.ﬁﬂ'

Jmmary 6, 2004
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Ford Mokor Coanpany
Customer Relationship Center-
P.0.Box 6248

Desrborn, Michigan 48126
Logansport,

Re: I Logsocport Ford-Lincoln Mescary, ef sl

Phube:dvmdﬂml’lnmhmmhnedby regarde to the above captionad
matter. As you should know already, the disputs hers imvnlves the sele of & 2003 Ford F250
diesel truck: on or abowt 1/16/2003. Reconds recenved from the Indiana Attomey General
. provided by Loganaport Ford indicate: thet this particular track kad problems before it was evea
sold to my clent, Your failure to disclose these problems prior to his purchase of
the truck: rises serious questions about the validity of the sale, e and misrepresentation.
Farthermaore, ar the service recards desrdy indicats, the touck in question has
since ity purchase a3 evidenced by constant repaire ax early as two weeks drove
" itoff your lot. Becauss the problems with the truck bave perzisted gince s H 1% clear
to ma that you have negiected your duty o repair the truck . In addition,
has indicatad thet on 2 few occaniony whee he 10 you about probleats
m&,jﬂ:ﬁmﬂmiﬂmawﬂm_ IHMMBMMUE-&W
umcler Indians Teinon Lav.

Mat by coincidence, this particular moded of truck Lias been the subject of Riscussion in varions
awtomaiive publications which state that Ford “hiis had to bery some 500 trucks back from
disgruntied owners.” To date, you have misrepresented the caadition of the tick 1o my client,
perpetrated a fraud by selling the tck o my cljent withour discInging its defects, refised to
service mxilfor cormect the defects of ory clicnt’s track and have not offered him a satisfactory
refiand of ey sost.

1511 Le—va3d

In sheot, this letter serves 23 potice to you of my client's revocution of
‘incurrently located at Kokomo Anto World where it will nerpain indefinitely

N

is
demanding e, full refiznd of the purchase price or & replscement truck of the same type axd valoe.
Be advised that thiz iz a very geacrous, but testporary offer to settle this case. Otherwise, our

-.h:. Fia




complaint for damages will allege every available aveswe of Jegal relief and seek the maximum
amount of demages allowed by law a8 well as costs and atiomey’s fees. [ look forwand o
renchving this matter i the vesr fiybure.
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Sent via Fyx

Janeexry 26, 2004

M1 Dan ) May
P Box 2432
Koloma, IN 46904

RE:
2003 Ford F-Saries

VIN: IFINW21PE),
Daar M, Mazy:
Thiz bettex is in reaponze to your bedier- dued Jamuny 6, 2004 reganding yowr chent, our valued
Ford cusiomer,

. Cwstomer satisfection it ona of the primary objectives of Ford Molor Compawy.  We commit
substantial esnwrces and diligent offorts 0 8 sinconc steenpt i Addreds the concerss of owr
costomary. In dee Imrevest of castoimer sxtitfict ing '@ ayuist with x goadwill
replacement of your chent's shpine o take plaos: at Limcoln Mecury, the sdling

dealership. Upow scorptanice of this affier, yoor cliemt will be requinad io sign 2 release,

To formally accont fhis offer, pleats Bave Yo chient sigx and retarn by fax, ot (313) 545-6002
within tem {100 taelmesy duyd of recaipt of this keiter. 1 yot karve qucions reganding this msae,

m
- I
=
Qm—— -
@
Rachelle Grahemn -
Coonuey AfTuirs




FAX COVERSHEET

To: Rochelie Graham
Ford Consumer Affabs
P.O. Box 6246 MD3N-B
Dearbom, Ml 46126
Fax Phone #: 3138456002
From: Dan J. May 765455 0005
Date/Timea: January 27, 2004 (9:25am)
You should receive 2 pagels) induding this coversheet
Subject:
Ford F-250 Engine replacerment VIN 1FTNWZLP23EI

Indista Bar no. 912 34

s fax a signed acceplance of your offer to complelely replace the ¢ngine
mﬁmﬂmpﬂhnﬁﬂlﬂgahonwﬂmm_lmndtﬁed
- 10 Ford/Auio Workd, 765.453.4111, &m Kebrdle Owner. The

Tiwr Infaroaaiion comtid b lhic iibfor wabmpbr be it for i s of e Siiicicha o ecting o sdvet B 3n dierdee ooond bofos. Thiz falafol ssoie mo;
eguiniiyinfermaniinn et by privtiermd ol eofcmiial mmt-ﬂhmhﬁdm_&#ﬁﬂmh e

reiplen or rersder af i ataoon b ol Bt deleve ot , st o harnng potiad sl sy i masiralion, ceprpicn, f i

lwmmwhmﬂ_-ﬂrhﬂMMﬂﬂ_w ntum Huz mhhﬂkﬁyuﬂm

defirs o pecalind
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. PO Box EMLb, MD 3NE-B
e Dasubsoon, W0 SFLEE USA

Februsry 3, 2004

Mr. Dan . May ©

PO, Box 2432

431 E, Limsoln R4
Eokimno, IN 46904

T

ViIMN: TFINW21PR)

Deear b, My

Ax offer was exiended ko yiur client Sor the repair of hls welvick for allegod sow-cooformitics. We have
Jt boen) male gware that your chost ia carredtly in liigation regarling this vehicls. Thevelfors, cur offer
ix rescigaied and this case is closed

Respectiully youes,

TR M

Rockelle Grahpm
Consomer ARure
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NUMBER: 5238

_ IN THE DISTRICT COURT

B} JUDICIAL DISTRICT
vs,
SAN SABA COUNTY
FOAD MOTOR COMPANY &
GOLDING MOTORS, ING. STATE OF TEXAS
IFE’ 0

TGO THE HONORABLE JUDGE OF SAID COURT:

NOW INTO COURT, through undergigned counsel, comes Flaintil‘f-

-wha naw petitians this Honorable Court as follows:
| . PARTIES

Plaintiff is an individual residing in Henderson County, State of Texas.

Dafendant, FORD MOTOR COMFPANY, hereinafter "FORAD.” a corparation
authorizad ta do and doing business in the State of Texae whose agent of sarvice is
C.T. Cerporation Systarn, 350 N. St. Paul Street, Dallas, TX 75201; and

Defendant, GOLDING MOTORS, INC., hereinafter "GOLDING,” a corporation
authorizad to do and doing business in the State of Taxas whoza agant for servica af
process is Paud Golding, 310 E. Commarcae, San Saba, TX 76877

iI. VENUE

Venue is proper in San Saba County, State of Texas pursuant to Section 15.002

of the Civil Practice and Hemedies Code.

Original Filed For Record
AL 23, o TS

- <R

CLERK, SAN SANA COUNTY. [ERAS

PER4-272 1141



Hi. DISCOVERY

Plairtiff intends for discovery to be level 1.

IV. STATEMENT OF FACTS

On or about Decembar 27, 2002, Flaintiff,-ntarad into a

motor vahicle purchase contract with Defendant, GOLDING, for the purchase of a
2003 FORD F-350, VIN 1FTSW31PS3Hl nereinafter referred to as the “F-350"
or the "vehicle™). The purchass price wes approximately $40,648.00.,

Deferdant, FORD, is the manufacturer and assembler of this vehicle.

Plaintiff's wvehicle was accompanied by express wasranties offered hy
Dafendants and extending to Plaintiff. Thesa warranties wers part of the basiz of the
bargain of Plaintff's contract for purchase of the vehicle.

In fact, when dalivered, tha vehicla was defective in matarials and workmanshig,
such daefacts baing discovered within the warranty perlods. Within tha Ffirst six
montha after purchasa, Plaintiff began experiancing defective conditions with the F-
300's engine. Said dofects substantially impaired the use, value, andfor safety of the

F-380. Many defective conditions have vccurred since purchass, inclding, but not

limitad to:
1. Stalling;
2, Hard to start and/or refusing to start;
3. Rowgh idle andfor missing; and
4. Other defects to be proven at trial.

PEBS—ETE 1142




Snce purchaze, Flaintiff’s F-3560 has been in the repair shop for the above
defects a total of 108 cumulative days. Plaintiff's F-350 currently has 23,000 miles
on it. The defects exparienced by Plantiff with the F-350 gubstantiatly impaired its
use, valua and safety. Despite Plaintiff's repeated efforts to allow Defendants the
opportunity to repair the F-350, many nonconforming and defective conditions wers
naver rapaired and/or tnable to be repaired. From the date of its purchase, the F-350
continues to fh'is_ day to exhibit some or all of the nonconformities dascribad abova.

V. DECEPTIVE TRADE PRACTICES

PMalntff would show that Defendants engaged n certein false, misleading and
decaptive acts, prantiﬁes and/or omisgions acﬁnnabln.under the Texas Deceptive Trada
Practices - Consumer Protaction Act ({Texaa Businass and Commerce Cods, Chapter
17.41, at saq.)

Cefendants angaged in an “unconscianable action or coursa of action” to the
datrimant of Plaintiff as that term is defined by Saction 17.45{5} of the Taxas Businaas
and Commerca Code, by taking advantage of the lack of knowledge, ability,
axperience, or capacity of Plaintiff to grossly unfair dagras.

Defendants violated Section 17.46(b} of tha Texes Business and Commerce

Code, in that the Defendants:

(A} represented that goods or services are of a particular standard, quality,
or grade, or that good are of a particular style or model, if they are of

another;

{B]  represented that a guarantee or wamanty confars or involves rights or
remadies which it doss not have or involve;



€] failed to disclosa information conceming goods ot services which was
known at the time of the transaction with the intention to inducs the
consumer into a wansaction into which the consumer would not have
enterad had the information baen digclosed:

i the implied warranty of good and workmantike performancs; and

{E}  the Impled warranty of merchantabHlity.

Plaintiff further shows that the acts, practices. andfor omissions complainad of
wera the producing cause of Plaintiif damages more fully descsibed herain bhelow.

Plaintiff further shows that the ects, practices, and/ar omissions complainad of
under Section 17.486(b} of the Taxas Business and Commaerce Coda were refied upon
by Plaintiff to Plamtiff"s datrimant.

Flamntiff has simultanagusly sent the written notios, as required by Section
17.805, Taxas Buslness and Commerca Code, and complied with all conditions
precadant ta the filing of this lawsuit.

Vl. BREACH OF EXPRESS WARRANTIES

Dafendenta’ advertlsaments and statenants in written promational arkd other
materials contained brgad claims amouwnting to a warranty that Pleintff's F-350 or
those similarly situeted were fres from inherent risk of feflure or latent defects. In

addition, the Dafandants iasusd an axpressed written warranty which cavered the F-

350 and warrantad that tha F-350 was frea of defects in materials and wark quality

at the time of dalivery.
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-As aflleged pbove, the Defendants breached its wamranties by offering for sale,
and selling as safa 1o Plaintiff, a vehicle that wad latently defective, unsafe, and likely
to cause economic [ass to Plawntiff,

In breach of the foregoing warranties, the Defendants hava failed to comect said
dafacts.

The demages Plamtiff hes suffered are a di_rar.:t and proximate result of
Dafendants” acticns in thia matter include but sra not limited to costz of repair,
axpensas aasociated with returning the vehicle for repeated repair attempts, loss of
wages, loss of use, damagaes, and attomay feas.

VI. BREACH OF IMPLIED WARRANTIES

Defandants impliedty warranted that Plaintiff’s F-350, which it designed,
manufacturad, and soid, were merchantebfe and fit and safa for their ordinary use, not
otherwise injuricus to consumers, and would come with adeguate safety warnings.

Any purportad lamitation of the duration of the implied warranties cantained in
the written warranties given by Defendants iz unreasonable and uncanzcionabla and
void undet tha principlas of astoppel, begause Defendants knew the defects existed
and might not be discoverad, if at all, until the F-360 had been driven for a period
longer than the pexriod of the written warranty, and Defendants willfully withhald

information about the defacte from Plaintiff.
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Becausa of their disclosed defects, Plaintiff's F-350 is unsafe and unfit for use

and has causad economic losa to tha Plaintiff. Therefore, the Defendants breached the

implied warranty of merchantability.

As a direct and proximate result of Defendants’ breach of tha impfied waranty

of merchantabifity, Pleintif is entitlad to damages.
Vill. NEGUGENCE AND NEGLIGENT MISREPRESENTATION

Dafendants had a duty to Plaintiff to provide a praduat reazonably safe in design
and manufacture, warn of dangerous defects, disclose adverss material facts when
making representations of fact to Plaintiff, and comrect products which are defective,

Dafendants breached their duty of rsesonably cara and duty te discloss matarial

edverse facts to Plalnﬂff by the followlng acts and omissions:

{1} failura to design and manufactura a vehicis that did not harbor the
dafects alleged herein;

(2} faiure to notify Plaintiff of the dangerous and defective condition of tha
F-350 when Dafandants knew or should have known of the dangerous

and defective condition;

i3]  failure to fulfill its duty 1o discioss the materlal adverse facts as set forth
above and otherwisas feiling to exercise dua care undar the

clreumstances; and

{4}  failure to repair the F-350 in accordanca with the exprass and implied
warranties.

As a dirsct and proximate rasult of Defendants’ breach of their duty of -
reasonable care and duty to disclose material adverse facts, Plairtiff has suffered

raasonably and especially foreseeable damagas in an amount ta be proven at triai.
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IX. BREACH OF CONTRACT
Plaintit! would show that the actiohs andfor omissions of Defendants described
herein above constitute breach of contract, which proximately causad the direct and
consequential demages to Plaintiff described herein balow, and for which Plaintiff
heraby sues.
XA. ECONOMIC AND ACTUAL DAMAGES
Plaintiff sustained the following econotmic and actual damages as a reault of tha
actions and/or omissions of Defendants described herein above:

{A] Out of pocket expenses, including but not Iimited to the money paid
towards the nota securing the vehicle;

{B) Loss of use;
iC}  Loss of the “benefit of the bargain®;
D}  Diminished or reduced markst vaiue; and

(E) Costs of repairs.

Xl. DAMAGES FOR MENTAL ANGUISH
Plaintiff would further show false, misleading and deceptive acts, practices
and/or omissions deacribed herein abowve ware committed “knowingly, ® as provided by
Section 17.45(9} of the Texas Business and Commaeres Code, in that Dafendamts had
actual awaranass of tha falsity, decaption, or enfairness of such acts, practices, and/or
omisgions.
As a rasult of such acts, practicaz and Jor omissions, Plaintiff sustained a high

degree of mental pain and distress of such nature, duration and severity that would

PE-OTR 1147



permit the recovery of demages for mentsal anguish pursuant to Section 17.50ib} of
the Taxas Businasz and Commerce Coda, and for which Plaintiff harsby susas in an
amnount in axcess of the minimum jurisdictional imits of this Court.

XIl. MULTIPLE DAMAGES

As glleged hersin ebove, Plaintiff would show that the false, misleading and
deceptive acts, practlces andfor amissions complained of harein ware committed
“knowingly” in that Dafendants had actusel aworeness of the falaity, deception, or
unfaimass of such acts, practices, and/for omissions.

Flaintiff further avers that such acts, practices, andfor omigssions wers
comymitted 'htanﬁnnailv' in that Defordants apecifically Intended that Plaindff act in
detrimental reliance on the falsity or deception or in detrimental ignorance of ths
unfaimass. Tharefore, Plaintiff |s entitlad to recovar multipls damages as pravided by
17.50{b}{1) of the Texax Business and Commerce Code.

XII. ATTORMNEY'S FEES

Requast is madea for all cogts and reasonabla and neceasary attarnay’s fees
incuired by or on behalf of Plaintilf harein, including all fees neceasary n the event of
an appeal af this cauze to tha Cowrt of Appaals and the Supreme Court of Texas, as
tha Court deams sgquitabla and just, as providad bry: (a) Section 17.60{(d) of the Texas
Business and Commerce Caode; {b) Chapter 38 of the Texas Civil Practice and

Remedles Cade: and [c) common law.
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WHEREFORE. PREMISES CONSIDERED. PLAINTIFF, ROBERT BAILEY.

raspactfully prays that the Dafendants be cited to appear and angwer herein, and that

upen a final hearing of the causa, jdgment bs entered for the Plaintiff against

Defendants, jintly and severally, 1or the following:

economic damages requested herein above in an amount in axcess of the
manimumn jurisdictiansal |II11III of ths Court;

actusl demagas requested hersln above in an amount in excess of the
minimum jurisdictional limits of the Court;

prajudgmeant intarast et tha maximum rate allowed by law;

post judg.mam. interest at the maximum rate allowed by law,

atiorney's faas,

costs of court, and

such ather and further relisf to which ths Plaintiff may be antitled at law

, whathar pled or unpled.

RICHARD C. DALTON

DALTON LAW ARM, L.L.C.
202 Avamm B

Lafayetta, Louisiana 70501
Telephons {337) 262-0700
Facsimile (337) 262-0679
State Bar Roll Nc. 24033539
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STATE OF MICHIGAN
iN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

CP

Plaindiff,

v
FORD MOTOR COMPANY, a Delaware Corporation

and SUBURBAN FORD OF WATERFORD, LLC,
a Michigan Limited Liability Company, Jaintly and Severally,

Defendants. & a-
| 3 :1::-'
CONSUMER LEGAL SERVICES, P.C. v T
MARK ROMANO P-44014 ]
CHRISTOPHER M. LOVASZ P-44472 o :é;’
Altomeys for Plaintiff Cas By
30928 Ford Road -
Garden City, Ml 48135
(734) 261-4700
!

Therm ia no ather civil action bebwesn these parties ansing ouf of the sams transaction of ooCLTencs as aleged
in this Commbsict in this Court, nor has any such sction been previoualy filed and disrmisaed ar ransferrsd afiar
having baen =sxigned 1o a judge, nor da | know of any othee civil sction not betwean inese parting. ariing out of
the sdime ransection of cctwTencs as alleged b tia kaint that in either panding orwaa previoushy fled and
dismEsed, ranshamad or cthamwisa dispasad cf afbar having been assigned o a judge m this Court.
COM N DEMAND
NOW COMES the Plaintiff, by and through Phaintiffs attomeys, COMSUMER

LEGAL SERVICES, P_C., who complatns against the above named Defendants ae foliows

1. Plaindiff is a resident of the City of Davieburg, Oakland Caunty, Michigan.
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2, Defendant, Ford Motor Company (hereinafter referred to as "Manufacturer™),
is a Delawara Capeoration awthorized to do business in the State of Michigan and, at slt
times relavant hersto, was engaged in the manufacture, sale distribution andfor importing
of Ford Motor vehicles and related aquipment, with iis registered office in the City of
Dearborn, Wayna County, Michigan.

3. Defendant, Suburban Ford of Waterford, LLC (herainafter referred to as
"Sellar™), is a Michlgan Limited Liability Company authorized tc do business in the State
of Michigan and, at all fimes relevant hereto, was an authorized agent for the Manufacturer,
and was engaged in the business of selling and servicing Manufacturer's cars in the City
of Waterford, Cakland County, Michigan.

4, On or about February &, 2003, Plaintiff purchased a new 2003 Ford F-350,
viN 1rTsx31P43ejjfinereinatier refered to as 2003 F-3507), from the Sellerwhich

was manufaciured by the Manufacturer (see copy of the Vehide Purchase Agreement

attached as Exhibit A).
8. Along with tha sale of the 2043 F-350, Plaintiff received written wamanties

and other express and Implled warranties including, by way of example and not by way of

bimitation, warmanties from Manufacturer and Saler (Defendants ars in possession of a

copy of tha written warmranty).

CONSUMER IEGRL SERVICES
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8. Plaintiff has taken the 2003 F-350 to the Manufacturers authorized
agents/deaiers, including Sellor, on at least five {5) separate occasions (see copy of repair
orders attached as Exhibit B). By way of example, and not by way of limitation, the defects
with Ptzintiffs 2003 F-350 include the fofowing:

Data Daya Mileage Invoicad laint
02M1/03 15 100 396535 ENGINE DEFECT: idle drops too low and

rough when in drive with foot on brake:
driver side door inside pull handie
cracked

02£26/03 T 1,053 404093 ENGINE DEFECT: fruck idlas very low
and rough when in drive with foot on

brake

0400703 2 3,084 423095  ENGINE DEFECT: truck smoking aut
exhaust, idles bad, and chattering under

acceleration

. O7ATIO3 3 g.6a1 4858143 ENGINE DEFECT: SES lamp on and
idfes rough

0743103 & 7,543 481374 ENGINE DEFECT: raal rokgh idle and
loss of power; squeaking in front
suspension

TOTAL: 32 DAYS OUT OF SERVICE

7. This cause of aclion arises out of Defendants' misrepresentations, variaus

breachea of warranties, violations of statutes and braaches of covenants of good faith and

fair dealing as herginafter afleged.




8.  Theampunthcontroversy exceeds TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), exclusive of interest and costs, for which Ptaintif seeks judgment agalnst
Defendants, together with equitatie relief. In addition, Plantif seeks damages from
Dwfendants far incidental, consequential, exemplary and actuaf damages including interest,
costs, and actual attorneys' fees.

COUNT I
VIOLATION OF NEW MCTOR VEHICLE WARRANTIES ACT;

MCL 257 14 ET SEQ: MSA 9.2705
a. Plaintiff incorporates harain by reference each and every allegation contained

in Paragraphs 1 through 8 as though harein fully restated and realleged.

10. Plaintiff is a "consumer” under tha Michigan New Mator Vahicle Warmanties
Act (henainaftar refamred to as "Lemon Law™), MGE 257.1401(a).

11.  Manufachurer, is a "mamsfacturer” undar tha Lemon Law, MCL 257.1401 (d).

. 12. The 2003 F-350is a "motor vehicle" under the Lamon Law, MCL 257 .1401(f}.

13. The 2003 F-350 ja a "new motor vehicke" under the Lemon Law, MCL
257.1401(g).

14. The express wamanty given by Manufacturer, covering tha 2003 F-350 js g
"marnufacturers expreas wamanty" under the Lemon Law, MCLA 257.1401(2).

15. The Seller iz a "new motor vehicle dealsr™ under the Lemon Law, MCLA.
257.1401(h}.

16. Phintiff's 2003 F-350 has been subject o a reasonable number of repair

attempis for the aforementioned defects:

CONSUMER LEGAL SERVICES
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{a} Saixd motor vehicla has been subject to at least four repair attempts
by Defendant Manufacturer, through its new motor vehicle dealers, within 2 years of the
dato of the first attempt to repair the dafect or condition; and/or

(b)  Saidvehicle was out of servica for 30 or mora days within the tima Jimit
of the Manufacturer's express warranty enhd within cne year fram the date of delivery to
Piaintif.

17.  After notifying Manufacturer of the aforementioned dafects following the third
rapair attempt and/or 25 days in & repai facility, the Manufacturer was allowad a final
repair attempt.

18. Manufactures's attempted repair was unzuccessful as the 2003 F-350
contines to manifest the aforamentioned defects.

19. The aforementioned defects substantially impair the use orvalue of the 2003
F-ﬁﬂ to thae Plaintiff and/or prevent the 2003 F-350 from conforming to the Manufacturar's
express waranty.

WHEREFORE, Plaintiff prays for the following refief:

A Replacement of the 2003 F-350 with a comparable replacement maotor
vehice cumently in production and accaptabla to Plaintiff; or

B. Manufacturer must accept retum of the vehicle and refund 1o Plaintiff the
purchase price including opbons or othar modifications Installed or made by or for
manufacturer, the amount of all charges made by or far Manufacturer, towing charges and
rental caosts [ess a reasonable allowance for Plaintiffs use of the vehicle. In addition,
pursuant to MCL 257.1403{4}, the Manufachurer must pay off the balance on tha retail

instafiment contract unless consumer accepts 5 vehicle of comparable value.
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C. Pursuant to MGCL 257.1407, Plaintiff is enfiled to a sum equal to the
agpregats amount of costs and expenses, including attorneys' fees based on actual ime
expanded by Plaintiffa attoimey in commencement and prosecution of this action.

D, Incidental and consaquential damages.

E. For prejudgment Interest.

F. For such other and further refief as may be juatified in this action.

COUNT Il
BREACH OF CONTRACT

20.  Plainti#f incorporates herein by refarence each and every aliagation contained
n Paragraphs 1 through 19 aa though herain fully restated and realeged.

21.  An express Emiked wamanty covering 36 months or 38,000 miles of uze,
whichever pcocurred frst, accompanled the delivery of the 2003 F-250 to Plaintiff. The

. lEnited wamanty provided the Seller would repair or adjust all parls (except tiras) found to
be defactive In factory-supplied materials or worananship,

22.  The Bmited warranty, given by tha Manufacturer and adopted by the Seller
whan the Seller saeraced and repaired the 2003 F-350 created a contractual relationship
betwseen the Manufacturer/Seller and Plaintifi.

23.  The Manufacturer and Seller have breached the express limited warranty
contract in that they have failed to repair or adjust defective parts coverad Lnder the limited
wamranty, have failed to do the same within the limited warranty coverage period, and within

3 reasonable tme.

WHEREFQORE, Plaintiff prays for judgment against all Defendants:

COMSUMER LEGAL SERVICES
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A Camages incurred by Plaintiff created by Defendants' breach of contract,
incduding alt monies pakd for the purchase of the 2003 F-350;

B. For retum of an amouat equal o Plainkiff's down payment and all payments
mada by Plaintiff ta the Defendants;

C. For incidental, consequantfal, axemplary and actual damages;

D. To canceal Plaintiff' 3 retail installment contract and pay off the balance of the

E. For costs and expenses, Interast, and actual attomeys' fees; and
F. Such other relief thizs Court daems appropriata.

COUNT Il
VIOLATION OF THE MOTOR YEHICLE SERVICE AND REPAIR ACT

MCLA 237.1301, ET SEQ.
24.  Piaintiff incomporates herein by referencs each and every allegation contained
in Paragraphs 1 through 23 as though fully reatstad and realleged.
25.  The Seller is a"motor vehicle repair facility” as defined by MCLA 257.1302{q)
28. The Seller is subject to the Motor Vehicle Service And Repair Act, MCLA
2571301, et seq
~ 27. The Seller has engaged or atiempted to engage in methods, acts, or
practices which were unfair or deceptive under said Act andior the rules in effect during tha
ralavant fima period hesein pursuant to MCLA 257.1307, 257.1334, 157,1335, 257.1336,
and 257.1337; and Michigan AdmInistrative Rutes 2571311 through 257137 including, but
not fimited to:
(a) Failing ta reveal matedal facts, the omizakon of which tends tamislead

or deceive the: Plaintff and which facts cotlid not reasonably be Known by Plaintiff,

COMSUMER LEGARL BERVICES
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()  Allowing Plaintiffto sign an acknowledgment, certificate ar otherwriting
which affims acceptance, delivery, compliance with a requirement of law, or other
performance, when the Saller, knows or had reason ta know that the statement is not frue;

(c) Failing to prompity restore to the Plamntiff emtifad thereto any deposit,
down payment, or other payment whan a contract is rescinded, canceled, or otherwiae
termineted in accardance with the terms of the contract or the Act;

. (d) Falling upon retumn of the 2003 F-350 to the Plaintiff to give a written
atatement of repairs to tha Plaintiff which disclozes:

(i} Repairs orservicas parformed, ncluding adetailed identification of all
perts that were replaced and a specification as to which are new, used, rebuilt, or
recondittoned; and

(i} A cedification that authorized rmpairs wens complebely proper or a
detailed explanation of an inablity to complete repairs properly, to be signed by the owner
of the facility or by a paracn designated by the owner to represent the facility and shawing
the name of the mechanic who performed the diagnosis and the repair.

28.  Asaresult of the Seller's actlons Plrintiff has suffered damages as set forth
in the preceding Counts and is also entitbed to statutory damages and attorneys'
{oes as provided in the Motor Vehicle Service and Repair Act, specifically MCLA 257 1338,
WHEREFQRE, Plaintiff prays far a judgment against the Seller in an amount fo be
determined by the trier of fact, but to excead TWENTY FIVE THOUSAND DOLLARS
{$25,000.00}, plus double damages and costs and reasanakle attarneys’ fees, and for such
other and further relief as the Court deems appropriale.

CONSUMER. LEGAL SERVICES
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COUNTIV
RESCISSION OF CONTRACT

29. Phkintiffincorporates herein by refarance each and avery allegation contained
in Paragraphs 1 through 28 as though herein fully restated and realkeged.

30. An express limitad warranty covering 38 months or 36,000 mies of use,
whichavar cccumred first, accompanied the deffvery of the 2003 F-350 to Plaintiff. The
limited warranty provided the Seller would repair or adjust alt paris {(except tires) found to
be defective in factory-supplied materiala or workmanship.

31. The limited waimanty, given by the Manufasturer and adopied by the Seler
when the Sellar aerviced and repaired the 2003 F-354) created a contractual relationship
between tha Manufacturer/Seller and Plaintiff.

32. The Manufactrer and Sefler have reached the axpress imited warmanty
contract in that they have failed to repair or adjust defective parts covered under the limited
warmanty, have failed to do the same within the Emited warranty coverages pesiod, and within
a reasonahble tima.

33. The actlions of the Manufacturer and Selfar have resulted in a falura of
consideration justifying the rescission of the confract.

34, Without a judicial declaration that the conitract has been rescinded, Plaintiff
will suffar irreparable and substanttsl harm if the conskleration paid by Plintff and
damages sustained by Plaintiff, togethar with interast, are not restored.

WHEREFORE, Plaintiff prays for judgment and the following rellef against all

Peferndants;

CONMEUHNER LEGAL SERVICES
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A That this Court order a rescission of the purchage and retad instaliment
coniract by refunding alt monies paid by Plaint, terminating the retail installment contract,
requlring Defendants to pay off the balance of the contract and ordering Plaintiff to returm
the 2003 F-350 to the Dafendants;

B. Damages incurmed by PlainthT created by Defendants' brsach of contract,
including all monies pald for the purchase of the 2003 F-350,

C.  Forretun of an amount equal to Plaintiffs down payment and all payments
made by Plaintiff o the Defendants;

D. For incidental, consequential, exemplary and actual damaqes;

E. Far costs and expenses, interest, and actual attomeys' feas; and

F. Such ather refief this Court deams appropriate.

COUNT V
VIOLATION OF THE MICHIGAN CONSUMER PROTECTION ACT

MCLA 445.901 ET SEQ; MSA 19.418(1) ET SEQ.
35. Plaintifincoiporatas herein by reference each and avary allegatken contained

in Paragraphs 1 through 34 as though harein fully restated and realleged.
38. Plaintiff Iz a "person” within the meaning of MCLA 445.902(c); MSA

19.418(2Kc).
37. Manufacturer and Saller ara engaged in "trade or commerce” as defined in

MCLA 445.902{d).
38. The Manufacturer and Ssller have engaged in undawful, unfair,

unconscionable, or deceptive methods, acts or praclices, including but not limited to:

CONSMER LEGRL SEREVICES
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(a) The Manufacturer and Seller represented to Plaintitf the 2003 F-350
andthe warmanty thereof had characleristica, uses, benefiis, qualitles, and standards which

they did not actually have.
b}  The Manufaciurer and Sellar reprasented to Plantiff the 2003 F-350

and the warranty thereof were of a partiadar quality and standard and they wera not

{c)  fPlaintiff allegedly waived a right, benefit, arimmunity provided by law
in purchasing the 2003 F-350, the Manufacturer and Seller have failed to clearly stato the
tarms of such waiver and Plaintiff has not specifically consentad to such waivar.

(d) The Manufacturer and Seller have failed to nestora an amount equal
to Plaintiffs down payment and other payments made by Plaintiff on the 2003 F-350.

(@) TheManufacturer and Seller have made gross discrepancies between
the oral representations to Plaintiff and written agreementa covering the same fransaction
relativa to the 2003 F-350 and tha Manufacturer failed to provide the promised benefits to
Plaintiff with regard thereto.

i  ThaManufacturerand Seller have made representations of factandfor
statements of fact material to said transaction such that the Plantiff raasonably believed
that the represented or suggested standard, quality, characteristica, and uses of the 2003
F-320 to ba othear than they aciually weara.

{q)  The Manufachxer and Seber have made raprezentations of fact andior
statements of fact matesial to sauch transaction such that the Plaintilf reasanably believed
that the represented or suggeated servica to the 2003 F-350 o be other than it actually
was.

CONSUMER LEGAL SERVICES
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{h) The Manufacturer and Seller have failed to provide the promised
benefits to Plaintiff with regard to the sale of the 2003 F-350 to Plaintiff.

30. The Plaintiff has suffered loss and damapes as a result of the aforesaid
violations of the Consumer Protection Act.

WHEREFORE, Piaindiff prays this Count enter a declaratory judgment as to the
violatione of the Michigan Consumer Protection Act and for Judgment agamst Manufacturer
and Seller for alt damages Plaintiff has incurred, including reasonable attomeys’ fees as
provided by statute, together with interest, costs and expenses of this suit, and such ather
refief as this Court deems appropriate and equitable.

GOUNT VI
BREACH OF WRITTEN WARRANTY UNDER

MAGNUSON-MOSS WARRANTY ACT
40, Plaintffincorporates hersin by reference each and ovary allagation contained
. in Paragraphs 1 through 39 as though harein fully restated and realleged.

41. Plainiiff is a "consumer” as dafined In the Magnuscn-Moss Waranty Act
{herginafter raferred to as the "Wamranty Act™) 15 USC 2301(3).

42,  The Seller is a "supplier” and “warrantor” as defined by the Warranty Act, 15
USC 2301(4) and {5).

43,  The Manufacihureris a "supplier” and "“warrantor” as defined by the Wamanty
Act, 15 USC 2301(4) and (5).

44. The 2003 F-350 is a "consumer product” as defined In the Watranty Act, 15
UsSC 2301(1).

45.  The 2003 F-350 was manufactured, sold and purchased after July 4, 1875,

CONSUHMER LEGARL SERVICES
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46.  The express warranty glvan by the Manufacturer pertaining to the 2003 F-350
is a “written wamanty” as defined In the Warranty Act, 15 USC 2301(8).

47.  The Sellar is an authorized dealarship/agent of the manufacturer designated
ta perform repalrs on vehicles under Manufacturer's autamobile warmaniies.

45, The above-described actions {fafure o repalr and/or propeddy repair the
above-mentioned defects, ale.), inchrding failure to honor the written warranty, cansiitute
a breach af the wiitten warmanly by the Manufadurer and Seller actionable under the
Wamanty Act, 15 USC 2310{d){1) and {2},

WHEREFORE, Flaintiff prays for judgment against Manufacturer and Seller:

A Doedaring acceptance has been propary revoked by Plaintiff and for
damages incured in revoking acceptance;

B. For a refund of the purchase price paid by Plaintiff for tha 2003 F-350;

. C To cancel Piaintiffs retall installment contract and pay off the balance of the
contract;

D. For consaquential, incidental and acfual damagas;

E. For coets, interest and actual attornays' fees; and

F.  Such other reliaf this Court deems appropriate.

COUNT VIl
L COVE OF &5 A D 1

489. The Plaintiff incorporatea herein by raference each and every allegation
contained in Paragraphs 1 through 48 as thaugh herein fully restated amd realleged.

CONSUMER. LEGAY, SERVICES

_13_




50. MCLA 4401203 provides that "every contract or duty within this act imposea
an obigation of good faith in its perfoimance or enforcement.”

51.  Good faith is defined in the Michigan Unifarm Commercial Code as "honeaty
in fact in tha conduct or transaction concemed™ MCLA 440, 1201(19]], and "in the case of
a marchant means honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade” [MCLA 4402103{1}b}]. |

52. Implied in the agreement between the Plaintff and all Defendanis for
purchase andfor repair of the 2003 F-350 was a covenant of gocd faith and fair dealing
betwsen the parties, wherein Defendants impliedly covenanted they wouid deal with the
Plawntiff fairly and honestly and da nothing to impair, interfere with, hirder or potentially
injure the rights of Plaintiff with respect to:

(I} the pmparaﬁan, inapection, and processing of said vehicle prior io delivery
. ta F‘l'alntlﬁ;

{iy the delivery of said vehicle free from manufacturing or workmanship dafects;

{ii) the repair of said vehicle using good workmanship.

53. Defandanis have breached their covenants of good faith and fair dealing by
thelr actions as previgusly set forth hereln, and In refising to deal hanestly and fairly with
Plaintit regarding the express and imphed wamanties covenng the 2003 F-350 and the
repan of the same.

54. The conduct of the Defendants as aforementicned s without just or
reasgnable cause, and the Defendants knew or naw know that such conduct is contrary
o the law and the terms and condifions of the express wamanty on the 2003 F-350.
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WHEREFORE, Plaintilf prays that this Court award Plaintiff a judgment against all
Defandants, in an amwount equal to all monies paid on the 2003 F-350 and for all damagas,
including consequential and exemplary damages, fogether with nterest, costs and actual
attorneys' fees reasonably incurred as provided for by the appropriate statute or rule, and
for such other legal and equitable relisf a3 this Court may deem proper in an amount to ba
determined by the trer of fact exceading TWENTY FIVE THOUSAND DOLLARS
(%25,000.00), and other refief this Court deems fair and equitable.

COUNT vilI
REVOCATION OF ACCEPTANCE

5. Plaintifinconporates herein by neferanca each and svery allegation contained
in Paragraphs 1 through 54 as though hengin fully restated and reafleged.
56, Plaintiff accepted $he 2003 F-350 without discovering the above defects due
. to the fact Plaintff was reasonably induced lo accept the vehicle by the difficulty af

diecovary of the above defects.
57. Inthe alternative, Plaintiff reascnably assumed, and Manufactuner and Seller

represanted, that all of the aforesaid defacts and/or nonconformities would e cured within

a reasonable time.
58.  After mamercus attemnpis by Dafandants lo cure, it has become apparant the

nonconformities could not be eeasonably cured.

59. The nonconformities substantialy impaired the value of the 2003 F-350 to

thez Plaintiff.

CONSUMER LEGAT. SERVICES

o
PED4-A78 1104



60. Plaintif had previously notified Manufacturer and Selker of ithe
noncarformnitfes and Plaintiff's intent to revoke acceptance pursuant bo MCLA 440.2608;
MSA 192608 and demandad the refund of his purchasa price for tha 2003 F-350 and out-
of-pocket expenses (see copy of Plaintiffs revocation of acceplance letter attached as
Exhibit C).

61. Manufacturer and Seller have nevertheless refused o accept retumn of the
2003 F-35( and have refused to refund any part of the sum equal to the puichase price
and out-of-pocket expenses incurred by Plaintiff.

WHEREFORE, Plaintiff prays for judgment against Manufacturar and Safler:

A Declaring acceptance has been properly revoked by Plaintif and for
damages incurred in revoking acceptanca;

B. For a rafund of the purchase price paid by Plaintiff for tha 2003 F-350;

C.  Tocancei Plaintifs retail instaliment contract and pay off the balance of the
contract;

D. For consaquential, incidental and actual damages;

E. Costs, interast and actual attomeys' fees; and

F. Such other relief this Court deems apprapriats.

COUNT iX
BREACH OF IMPLIED WARRANTY UNDER

N-M WAR
B2. Piandiffincorporates herein by reference each and every allegation cantained

i Paragraphs 1 through 61 as though herein fully stated and realleged.

CHFSUMER. LEGAL SERVICES
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83. The abova-desoribed acions on ibe part of the Seller and Manufacturer
constitute a braach of the mpled warrantles of merchantabifity actionable under the
Warranty Act, 15 USC 2301(7), 2308, 2310{d)(1) and {2).

WHEREFORE, Plaintiff prays for Judgment against Manufacturer and Salla::

A Decigring acceptance has been properly sevolked by Plaintif and for
damages incurrad in reveking acceptance;

B. Far a refund of the purchase price paid by Plaintiff for the 2003 F-350;

c, To cancsl Plainti{f's retail instaliment contract and pay off the balance of tha

D. Far cansaquential, incidental and actual damages;

E. For costs, inkerast and actual attorneys' fees; and
F. Such other relief thia Court deems appropriate.

COUNT X
BREACH OF EXPRESS WARRANTY

64.  Plaintiffincarporates herein by reference aach and every allagation contained
in Paragraphs 1 through 53 as though herain fully resiated and realleged.

85, Plamiiff is a "buyer” under tha Michigan Uniform Commercial Code, MCLA
440.2103; MEA 19.2103.

88, Manufaclurer and Sadler are "sallers” under the Michigan Uriform
Commercial Code, MCLA 440.2103; MSA 18.2103.

87. The 2003 F-35) constibutes "goods” underthe Michigan Uniform Commercial

Code, MCLA 440.2105; MSA 2105.

COMSUMER LEGAL SERVICES

FEB4-B70 1166




@

88. This iz a "ransacton in goods”™, ta which MCLA 440.2102; MSA 18 2105 i
applicable.

69, Plaintiffs purchase of the 2003 F-350 was accompanied by an express
warranty, written and otherwise offered by the Manufacturer and Seller. Whereby said
warmanty was part of the basis of the bargain of the contract, upen which Plaintiff refled,
betwesn Plaintiff and Manufacturer/Seller for its sale of the vehicle.

70. In thiz axpress warranty, the Manufacturar wamranted if any defects ware
discovarad within cartain pariods of time, the Manufacturer andior Seller would provide
repair of the 2003 F-350 free of charge to Plaintiff under specific terms as stated in the
express waranty.

71.  Infact, Plaintiif discoverad the 2003 F-350 had defects and problems after
Plaintiff purchased the vehicle as discussed above.

. 72.  Piaintiff notified Manufacturer and Seller of the aforamentioned defects.
73.  Plaintiff has provided the Seller and the Manufacturer with sufficiant
cppartunifias to nepair or replece the 2003 F-350.
74.  Plaintif has reasonably met all obligations and pre-condilions as provided in
the axpreas wayranty.
75. TheManufactwer and Seifler have failed to adequately repair the 2003 F-350
andéor have not repared the 2003 F-350 in a timely fashion, and the 2002 F-33%) remains

in a defective condition.

CONSUMER LEGAL SERVICES
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78. Even though the express wamanty provided o Plaintiff limited Plaintifs
remedy to repair ant/or adjust defective parts, the 2003 F-350's defects have rendered the
limited wamanty neffective k the extent the imited remedy of repair and/or adjustment of
defective partz failed of its essenifal purpose pursuant to MCLA 440.2719(2); MSA
19.2719(2); andfor the above remedy is not the axclusiva remedy under MCLA
440.2719{1)(b); MSA 19.2T11)}(b).

77.  The 2003 F-350 continues to contain defects which substantraly impalr the
value of the autemohlle to the Flainkiff.

78. Thess defects could not reasonably have heen discoverad by the Plaintiff
prior ta Plaintiff's acceptance of the 2003 F-350.

79. TheManufacturer and Selfer inducad Plainti's acceptance of the 2003 F-350
by agreaing, by means of the expreas wamranty, to remedy, within a reasonatle time, those

. defects which had not been ar could not have been discovered priar to acceptance.

80. Asa resulf of its many defecis, the Plainfiff has lost faith and confidence in
the 203 F-350 and the Plaintff canngt reasonably rely upon the vehicle for the ordinary
purpase of safe, efficiant transportadion.

81. I the findar of fact finds ravocation andfor rejection was improper, then, in
the sltemnative, Plaintiff aleges that as of the date of revacalion, the 2003 F-350 was in
gukstantially the same condition as at delivery axcept for damage caused by its own
defects arxi ordinary wear and tear. Therefare, Plaintiff is entitied to damages for breach
of warranty cakculated by the difference at the iime and piace of acceptance between the
valua of the gonds accepted and tha value they would have had if they had been as

warmapnted.
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B2, The Manufacturer and Seoiler hmrﬁ refused Plaintiffs demands and have
refusad to provide Plaintiff with the remedies to which Plainiiffis entitled pursuant to MCLA
440.2313; MSA 18.2313 and MCLA 440.2711, 440.2714 and 440.2715; MSA 19.2711,
192714 and 19.2715.

WHEREFGRE, PlaintiT prays for udgment against Manufacturer and Sellar:

A Dedlaring accaptance hag been propery revoked by Plaintift and for
damagas incumed in revoking accepiance;

B. For a rafund of tha purchase prica paid by Plaintff for the 2003 F-350;

C.  To cancel Plaintiffs refall instaliment contract and pay off the balance of the

. For incidental, consequential and actual damages;
E For costs, interest and actual attomeys’ fees; and
F.  Forsuch other reftef this Cowrt deems appropriate.

COUNT XI
PLIED W, 3]

83. Phkaintiffincomporates hersin by reference each and every allegation contained
in Paragraphs 1 through 82 as though herein fuly restated and realleged.
84, The Manufacturer and Seller ara “merchants" with respect to automcobiles
under the Michigan Uniform Commerncial Coda, MCLA 440 2104, MSA 19.2104.
- 85. The 2003 F-350 was subject to impiiad warranties of merchantability imder
MCLA 440.2314; MSA 19.2314, runng from the Manufaciturer and the Seller to the

benefit of Plaintift.
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88. The 2003 F-350w=1s not fit for the ordinary purpose for which such goods are
used.

87. Thedefects and problems herelnbefore described rendesed the 2003 F-350
unmerchantabla.

BB. The Manufacturer and Seller faided to adequately remedy the defects in the
2003 F-35C; and the 2003 F-350 continues to ba in an unmerchantable condition at the
time of revocation.

WHEREFORE, PlamiifT prays for judgment against Manufacturar and Saller:

A.  Declaring acceptance has bean propery revoked and for damages incurred
in revoking acceptance,

B. For damages oceasioned by the breach of the impliad warranty;

C..  Fora refund of tha purchagse prica paid by Plainiiif for the 2003 F-350;

D. Tocancel Plaintifs retad instaliment contract and pay off the balance of the

E. Far consaqueantial, incidental and actual damages;

F. Costs, intarest and actual attomays® fees; and
G.  Such other rekef this Court deems appropriate.
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JURY DEMAND
Plaimtiff demands trial by jury on all issues triable as such.

CHRISTOFPHER M. LOVASZ P-44472
Aftomeys for Plaintiff

30028 Ford Road

Garden City, Ml 48135

{734} 2614700

Dated: August 8, 2003
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By SR TAN
R DATE

. STATE OF MICHIGAN '———ﬂn«n’jﬂ

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

Plaintiff, 03-334305 NZ 10/15/2003
T
¥
va IIIIIIIIIIIIHIIIII
FORD MOTOR COMPANY., 2 Delaware FORD MOTOR COMPA
tion, SUBURBAN FORD OF

WATERFORD, LLC, a Michigan Limted Liahility
Company, BLACKWELL FORD, INC,, a Michigan
Corporation, and CHASE MANHATTAN AUTOMOTIVE
FINANCE CORPORATION, a Delaware Corporetion,
Jointly and Sevemily,

. Defendanis.

I LIBLANG & ASSOCIATES
DANI K. LIBLANG (P33713
MICHAEL J. CARELLI (P64248)
Attorneys for Plaintff

165 N. Old Woodward Ave.
Himmingham, MI 43009

. I (248) 5409270

COMPLAINT AND AIRY DEMAND

There is a0 ather civil action beiween thess partics sriukng aurt vEthe same Cansaction or ocoumen:
i 28 alleged iu this comphaint pending in S court, nor b Ty such action beea previcusly flcd wd

dinmizned or tanaferred after having becn sevigned to a judge, nor do | imew of sy other civil zction,

ot betweeq these parties, arlsing ot of the same frnsaction o ocouncice as allcged in this complaint

that i cither ponding or was previousty Aled and divnded, transferred, or otherwise dispoded of after

having been assigred to a jodsc n s coort.

Plaintiff by his sttormeyz, Liblang & Associates, complains ngainst the above pumed
Defendants as follows:

| Maintiff iz a resident of the City of Canton, Wayne County, Michigan.

2. Defenlant, Ferd Motor Company (“Manufacturer®), is 4 carpuration authorized ta do

business in the State of Michigan and, at all times relevant bereto, was engamexd in the manufactun:,
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gals, distribution and/or importing of Forl motor vehicles and refated equipment, with its registeved
office located i the City of Dearbom, Wayno County, Michigan,
3. Dafendant, Subazrban Ford of Waterford, LLC ("Dealer™), is 3 limitad linbifity
company authorized to do business tn the State of Michigaa and, at all times relevant hereto, was and
is an authorized Ford Motor Company dealer, engaged in the business of selling and servicing Ford
motor vehiclea in the Waterford Tovwnship, Oakland Camiy, Michigan.
4 Defendant, Blackwell Ford, Inc. (“Repairing Dealer™}, is s corporation suthorized to
do buainesa in the Smte of Michigen and, at all ttmea relevant bereto, was and is an authorized Ford
Motor Company dealer, engaged in the business of selling and servicing Ford motor vehicles in the
City of Plymwouth, Wayne County, Michigan.
5. Defendant, Chase Manhattan Automotive Finance (“Finance Co.™), is a corporation
anthorlzed to do buziness in the State of Michigan and. at all times reievant hereto, was eagaged in
the business of financing Ford motor vehicles, and earried on 4 continuous and systematic portion
of its business thronghout Wayne Coundy, Michigan.
. On or about Tanwary 8, 2003, PlaintFF purchased o aew 2003 Fund F2M} Pickup
Track, VIN No. IFTNXZIFI] S-E'Hm the defendaat dealer, which motor vehicle was
manufactursd, distribyted and/or imported by the defendant mamiEachursr.,
T. At the time of Plaintifiz" purchase, PlainSiffs sxecuted a redail instaifment contract witk
the Defondant Dealer, which comiract was assigned by Defendant Drealer to Defendant Finance Ce.,
which contract contrins the following langunge: _
NOTICE: Any Hokles of this Conyumer Credit Contract is subiject to all
oo of sexvices obtaiaed purvuant heeetn or it the proceeds bersol.
Reeovery herewnder by the debtor shall ot exceed unounts paid by the
debrtor hereumder.

¢ copy of said retail mstalment contract & in the possession of Defendants).

8 Defendant Finance Company, as an gssignee, is subject by all of Plaintiffs" clatms and
defenses againgt the defendant dealer and manufacturer asising ot af the subject refil instaliment
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transaction, pursuant to MCLA 492.114a(b), 16 CFR 433, the Uniform Commercial Code, and the
language of the subject finance contract, agsing out of the sbove retnil instaflment tansaction.

9. At the iime of delivery, the aforessid vehicle was covered by Defeadant

Manufacturer’s writien express new velticla wamanty.
I i0.  The vehicle has numercus defects and non-conformities which substantially impair
its use and value, the most serious of which is a defect or condition which canses the engine to stall
cut, crlangering persons and property.

11.  Pluntff notified Defendant Mamufacturer and Defendant Dealers of this condition
during the first year of ownership, as reflectsd in the vanious repair orders, corespondence and
i records i the possession of defendants.

12.  Plaimtiff took the vehigle for dinpmosis, repair andfoc service for this same condition
to an anthorized Ford dealership on the foliowing datwa;

(8)  March 18, 2003, at 2,760 miles (Defendant Blackweil);
(b)  April 7, 2008, at 3,362 miles (Defendant Blackwell);
(9] April 14, 2003, at 4,167 miles (Defendant Suburban);
(@  July3t, 2003, ot 9,764 miles {Defendant Suburban).

g i3.  Pollowing the third repair attempt set forth ic the precediog paragruph, wnd while the
vehicls vas in for service for the fourth repair uttempt, Plaintiff seat a “ladt chanes” |etter by certified
mail, retnsm receipt requested, pursuant to Michigen's Lemon Law, MCLA 257.1403, to Defendant
Manufsctirer (2 copy of the lettzr i3 in the possession of Defendant Manuficturer).

14,  Inaddition to the condition described ahove, the vehicle has required repairs for other

defects or conditions, as reflected in the verous rcpeir orders in the possession of Defenclants.

15.  Despite the faregoing oppoctunities to repair, the vehicle was never satis factorily
repaired and, as e result, Plaintiff hag lost confidence in the vehicle and feass for his safety.

[6. On spproximately August 1, 2003, Plaintiff submitted this matker b Defendant
Manutacturer’s alternative dispute resclution (“ADR ™) mechanism, to-wit Fonl™s Dispute Settlement
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Boerd (a copy of Plaindiffs” Dispute Seifement Baard Application is in the possession of
Defendants).

17.  OnSeptember30, 2003, Defendant Mamufacturer*s ADR mechanism refised to heqr
Plaintiff’s claime (a8 copy of said refusal is in the possession of Defendapis).

18,  This causes arizes out of the defendants’ pegligence, mismpresentation, breaches of
I warranty and contract and violations of statutes, a5 hereinafter zet forth,

19.  Plaintiffa seek damages tn excess of $25,000 and/or equitsble ralief.

COUNTIL
BREACH OF WARRANTIES

20.  Plaintiffincorporates by reference all facts and allegations set forth in this complaint.

2l.  Defendants are merchants with respect to motor vehiclkes under MULA 440.2 104,

22, The aforementioned motor vehicle purchased by Plaialiff was subjeet o implicd
warranies of merchantability usder MCLA 440.2314.

23,  Defendants, Ford s Suburban, to induce said sale, alzo made cerfuin express

wantanties and representations to Plainitfiz, both orally and in writing {inclwling but not limited to
service coniracts) and through their advertising and condect.

24, Defendant Blackwell also extende un oxpress written wamuanty with respect to i
repaina, a copy of which is in the possession of asid Defendant
25.  Said express and implied worranties und representations includad, but were ot limited

tn, the following;
(a)  Said vehicle was fit for the ordinary purposes of safe, reliable and attractive
tranapartation;

{)  Said vehicle was of good, sound and merchantable quslity;

{c)  Said vehicle was free from defective parts and workmanship;

(d)  Said vehicle was 30 engineered and desighed us to Ametion withoot requiring
unrzasonable maintenance Al repaics;
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(e} In the event said vehicle waa not free from defective parts or workmoenship ay set

forth above, that Defendants would repair or replace same without cost to Plain tiff:

i ) That any defects or non-conformities would be cured within a reasanable time.

26.  Said vehicle was not as warraated and represenited in that the vehicle has repeatediy
broken down or malfutctioned dus to defective parts and workmarship, including but oot limited
to defective engine, brakes, clectrical malfunctions, snd such ather problems and/or defects as are
reflected in the various repair onderz, technical service bulleting, specinl service mesgages and recail
docurmnents in possession of defendants.

27.  Asaresultofitsa many defects, said vehicle cannot he reasonably relied on by Plaintiff
for the ordinary paipose of safe, comfortebie, atiractive and efficient ransportation.

28.  Plaintiffhes given Defendants reascnable opportunitiea to cure said defects and make
the subject vehicle fit for it intended purpoge but, Defendants have been unable agd/or refused to
do 5o within a reasonable time snd without cost to Plaintiff.

29.  Asadirectand proximate result of Defendamds’ various breachea of warranty, Plaintiff
has suffered demages, including bt not limited to: repair costs, the cost 2nd inconveaience of
obtaining alternative transportstion, wage loes, iotereat znd salex tx, insurance, aoxiety,
embarrassment, anger, foar, frustration, disappoistment, worry, agemavation, inconvenicnce, uad,
Plaintiff will suffer futare damages, including bat not limvited to, the damapes herein stated, car rentnl,
and diminizhed resale valee of the subject vehicle, together with costand attomey fees in attempting
to obtain relief from Defendant’s wrongfil conduct

WHEREFORE, Plaintiff prays for judgment against Defendants, jointly amd severally, as
follows:

A Meney damages in whitever amount above 523,000, Plaintiff is found to be catitled,
plus imterest, costs and reasonahle attorney fess;
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B. Bquitable relief, inchading but not lkmited to, repair of the subject vehicle, extenzion
of the express and implied warmanties, and service contracts which are or were applicable w the
suhjest vahicle, in the event that Plaintiff is ot found to be entitied o revacation; and

C.  Such otherand further relief'as this Court desms just

COUNTI

REYOCATION OF ACCEFTANCE

30.  Plaintiff incorporates by refesence all facty and allegations set fouth in this coruplaint.

31. The defects and non-conformities described above wera latent agd nat readily
discoverable by Plaintiff upon reasonable inspection and, further, Defendants represented that the
aforesaid defects and noa-conformities would be cured within a reasonable time.

32, Aftersumetous atteinps by deferclanty ta cure, it has become spparent that said non-
conformities catnot be seasonably cured.

33. The non-confermities substantially impair the use and valw: of the vehicle to Plaintitt,
in that the engine stalling and brakes preseat sipnificant safety issues, exposing Plaiatift and others
in persanal injary and property damage.

34.  Plaintiff hag previously notified Defendants of said non-conformities and Plaintift*s
intent to revoke acceptance pursuant to MCLA 4402608 and demand retum of the purchase price
of said vehicle.

35.  Defendants have nevertheless refused io accept Plintiff s revocation and haw: refissed
to refund Plaintiff’s porchese price, plus incidenta]l and eomsequential damages, and cancel the
coatract

WHEREFORE, Maintiff prays that this Henorable Court enter its Order requising Defeadants
to acospt retim of the subject vehicle and refimd Plaintiffs’ purchase price, together with incidzatal
and consequential danmges, imercat, costs and reasonable attomey fecs.
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COUNT I

MCT.A 440.1203, ET SEQ)

36,  Phuintiff incorporates by reference sll facts and allegations sat forth in this complaint.

37.  Puwuantto MCLA 440,1203, defepdants had the dury to act in good faith with respect
10 the tramsactions set forth herein: to-wit-

Obligation of good falih imposed. Sec. 1203. Every
i pertamance o enforamcat. MCLA 440.120%) 2

38. Pumuant to MICLA 440.2103(b), Defendants, es merchants, also hod e obligation
to confoum o the following stancard:

) “Good faith™ in the case of o merchant means honesty in
fact and the ohservance of reasonable commercial stapdards of fair
dealing in the trade.

39.  The actions of defendants as described in this complaint constitute a breach of the
good faith requirenasat end the foregoing standard of comduct.

40, A3 a proximars pasult of Defendants™ aforeaaid breach, PlainGit has sustained] the
damagea set forth above.

WHEREFORE, Plamtiff prays for judgment against Oefendants, joinily and scvenlly, os
Tollows:

A. Money damages in whatever ammmt above §25,000, Plaintiff is fiund to be entitled,
plus interest, costs and reascnable atiomey fees;

B.  Equitable reliof, inchuding but not limited to, repair of the subject vehicle, extenzion
of the sxpreas and implied warranties, and service contracts which are or were applicable to the
subject vehicle, in the event thet Plaintiff is not found o be entitled to revocation; and

' C.  Such other and further relief as this Court deems just
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41.  Plamtiffincorporates by referenee all facts and allegations st forth in this complaint.

42,  This Court has jurisdiction to decide claims brought under 15 USC §2301 et seg, by
virtue of 15 USC §B10{d{1).

43, PlaintifT is a consumer as defined in [5 USC §2301(3).

44.  Defendanis are suppliers and warraniors as defined in 15 USC §2301(4)(5).

45,  The aforedescribed motor vehicle is 8 conzsumer product as defined in 15 USC
§2301(0).

46. 15 USC §2304(=)(1), requires Defendants, B warmanions, to remedy any defect,
malfunction or nonconformance of the subject veficla within 3 reasonable time 2o without charge
in Plaintiff, ax defined in 15 USC §2304(d).

47,  Deapite repeated demands and deapite the fact that Plaintiff bas complied with ail
reascnable terms and conditions imposed on him by Defendants, Defendants have acknowtedged thar
they ats unable b remedy within 2 reasoneble How aml without charge, the defects heretofor sct
forth i Count [ of this Copsplaint,

48.  Asa rezult of Defendanty' breaches of express aml implied wartanties as set forth in
Count I of this Complaint, and Defendants’ failore o remedy same within 1 masonable time amd
without charge to Plaintiff, Plaintiff haz suffered the damages epumerated in Count I of this
Complaint  WHEREFORE, Plaintiff prays that this Honorable Court enter its Order requiring
Defendants to sccept return of the subject vehicle and refurd Pluintiff's purchese price, ingethe with
taxes, insurance premivms, interest, costs and actual attomey fees as provided by 15 USC
§23t0{d}(2) or in the alternative, that Plaintiff be awarded damages in whatever amount above
%25,000 he is found to be entitled, plus imerest, costs and actual attorney fees.




COUNTV

(MICHIEAN CONSMER FROTECTION ACT!
49.  FPlaintiff mcorporates by reference all facts and allegations set focth in this complaint.
50.  Plaintiff is a “person” ey defined in the Michigan Consumer Protection Act, MCLA
445.902(c).
51.  The transactions complamed of herein constitute “trade or commerce™ as defined in
the Michigan Consumer Protection Act, MCLA 445.902(d).

52,  In the course of the tranzactions which am the subject of this lawsuit, Defendants

engaged in following unfhir and deceptive acts or practices:

(a)  Atall times relevant heveto, Defendants breached the aforesaid duty of disclosure by
representing, either affismatively orby omission, that the aforedescribed de fects could
be seasomably cured, when they knew, or in the exencise of rensonable care, should
have known the same to be untrue;

{(h)  Defendants further breached the aforesax! duty to disclose by representing, either
affirmatively or by omission, that the subject vehicle bad been properly repaired,
when in fact, the vehicle had noi been adequately or properly repaiced;

{c) Rewesented the subject vehicle to be of good, merchantabie quality, free of detects,
when in fact it wes not;

(d) Pailing to sdequately and propery inform Plaintiff of his rights and remedies with
respect o the transactions which are the sobject of this Complaint;

{e) Misropresenting Plaintiff's rights andfor failing to advise Plaintiff of his cemedies
with respect to the tansactions which are the subject of this Complaint, us
hercinbefore alleged,

()  Atempting to disclaim or limit the implied warranty of merchantability and fitnegs
for use without cleardy and eonspicuously dischoying same:

PERI-2TE 1188




. (8 Attempting to disclaim or fimit the implied warranty of merchantability and Fitness
for nge without obteining PlaintifPe specific consent & the disclzimer or limitation;

()  Representleg thet the repairs could be performed propery, within a neascnable time,
whes Defendants knew, or in the exercise of reqsonable care, should have known that
this was not the case;

@) Refusing and/or failing to provide promised benefits, including but not limited o
warTanly repairs;

(0}  Failing to revenl meterial facs incleding but not limited to the nature of the non-
conformitics and defects camplained of herein;

() Failing o offer a refimd of the purchase price of the subject vehicle in accordance
with the applicable law and/or warranties;

{)  Failing to promptly refund Pleintiff®s money and/or restors their property o them
trpon their rightfiz] revocation and cancellation of the subject tansactions.

51. The above described conduct violated the Michigan Consumer Protection Act,

. specifically but not imited to MCEA 44.903 and the sub-paragrphs coatained therein.
52. [fpon information and belisf, the aforesaid viclaions were not due 1o 8 boaa Fide

emror, inasmuch ax Defendapix fajled #0 have appropriate procedures ie placy designed to prevend the
afovesaid violations and, finther, engaged i the same unfair and decepbive ach of pricticed in
comnection with the sale and/or lease of vehicles to other consumen.

53. Az g result of the Defendants® actions above Plaintiff has suffered a loss within the
meaning of the Act and are also eniitled to statutory demages and attomey fees as provided in the
Ace, specifically, MCLA 445.911.

WHEREFORE, Plaintiff prays for judgment against Defendants, jointly and severally, ns
followa:

A. Money damages in whatever amonnt above $25,000, Plaintiffe are found to be

entitled, plus interest, cosis and reasomshie aitomey fees;

L0
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B, Ecuitable retief, inchading bat not Hmited o, rescission or reformation of the subject
cootract or, aliematively, repair of the subject vehicle, extension of the express and implisd
Warranties, and service contracts which ane or were applicable to the subject vehicle, in the event that
Phaintiff in not found to be entitled to rescission; and

C. Such ather and further relief a5 this Cowt de2ms just

COUNT ¥1
YIOLA m OF MCLA m 1, E IMI_(_E! LIM LAW)

54.  Plaintiff incorporates by reference alt heretofore meationed facts and allegations in
this Complaint.

35,  Thesubject vehicle has beea out of service because of repairy for more than 30 days
during the first year of after detivery of the vehicle to Plaintiff and/or the vehicle has been subject o
mare than four or more repair attsmpts for the same defect or condition which had beea reported to
defendant msnefactorer and/or its authorized dealer within one year of the date of delivery o Plain-
Hif.

56. Plaintiif bag given renzonabie notice and opportunity cure as required by statute,

37.  Despite reasonable opportumity and notice, Defenudant has Failed to cusre the aferesaxl
defects or conditions.

58.  Despite demand, Defendant Mansfacturer has refused to refund Plaintif’s purchase
price, less ihe reasomabie sllowance for Plaintiff®s use of the vehicle as permitted by MCLA
257,140 1), togethar with Plaintiffs’ cut of pocket costs as permitiad by stahre.

WHEREFORE, Plaintiff prays that this Honorable Court enter its Ornder requiring Defendants
to refund Plaintiff’s purchase price, together with taxes, insurance prémiums, towing, rental
reimbursement, mterest, coata end actual attorney feea as provided by MCLA 257,1401, «t seq, or
in the alternative, that Plaintiff be awarded demages in whatever amount he is foumd 1o be entithed,

plus intereat, costs and actual nttume}'f"a:s.




39.
ml
61.

PlamtifT incorporates by reference all facty and sliepations set forth in this complaint,
Defendant is a “motor vehicle repair facilities™ aa defimed in MCLA 257.1302(g).
Underthe aforesaid Act, Defendants cwe a duty to Plaintiff and others te refruin fom

engAging in or attempting to engage in any “methad, 2ot or practice which is unfair or deceptive ™

ﬁzr

n

b.

k

&3.

Defendant breachad the abowe duty in the following mexhaustive list of ways:

Making, either written or orally, an untrue or misteading statement of a material fact;

Upmmﬁnmnmnandbehaipmmnhngahnhmcmmdmgnmnrm:umdmun
hchmmmunntpmpﬂdyumﬁadhdmmmaandmpmrth:pm[ar

Failing to reveal a material fact, the omission of which tends to mislead or deceive the
cugtomer and which fact could not reasoaably bo known by the customer;

Performing repairs which are not necessary, except when a customer insists that »
repair be performed in disregard to the facility’s advice that it & unneceasary,
Repregenting, dicectty or indirectly, that cepairs are neceszary wihen in fact they arg
oot

Fuiling o perform repairs in the Bme promised or in a ressopable fime period;

Failing o provide a writlen statement to the customer disclosing the aebd cust of
repans,;

Failing to provide a writen siatement to the customer pooviding a detailed
explanafion of au imbility to complete repairs prapesly;

Failing to return replaced pariz to the customer or, where the parts must be returmed
lo the manufactorer, failing to allow the custamer to ipspect the parts;

Failing to give proper notice to the customer of the right to recsive andfor inspect
replaced parts.

Failing to perform repairs in a competent and workmanilike manner.
The above described conduct by Defemdant constrtures “unfair and deceptive

practices”™ as defined in the Motor Vedticle Secvice and Repair Act, specifically but not limited to
MCLA 2571307 and Administcntive Rules applicable thereto.

12
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64.  Theabove described conduct by Defendant amounts to & wilfizl and flagrant viclation
of the Act
65.  Asaresult of Defendant's action above, Plainfiff has suffered dsmages as set forth
herein and alsa are entitled to statiory demages and attomey fees ax provided in MCLA 257.13345.
WHEREFORE, Plaintiff prays for judgment against Defendants, jointly and severally, m
whatover amouat above 525,000 Plaintiffs are found to be entitled, plus stabrtory double damages,
interest, costs and reasonable sttomey fecs.
COUNT YTII
HOLDER LIABILITY - DEFENDANT FINANCE CO.
§6. ' Plalntiff incorporates by reference 511 heretofon: mentioned facts and sllegations in
this Compliant,
67.  Asanassignee of the subject retail insialiment contract, Defendant Finance Company
is suhject to all of Plaintiffs ciaims and defenses erising cut of the aforezaid sale.
68.  Pumuant to 16 CFR 433, Defendant Finance Co. is subject to all of Plaintiff"s cltaims
and defenses ariging cut of the aforesaid sale.
69.  Pursuant ic the language of the fizance contract between Plainéiff and Detendant
Finance Ca, to-wit:
NOTICE: Any hodder of this Comswmer Cradit Contract is subject to all claims
" and defanses which the debior conld assert against the scler of goods or services
obtained purenant bereto or with the proceeds hetenf. Recovery hereunder by
the dehtor shall not exceed amounts paid by the dehtor herennder.
Defendant Finance Co. i3 subject to all of PlaintifT's claims and defenses which Plaintiff could assert
{ 2gainst the co-Defendants in this cause.
_ 70.  Pursuvant to MCLA 492.114a, Defendant Finsnce Co. is aubject to all of Plaintiff's
| clasims and defnses arising out of the aforesaid sale.
WHEREFORE, Plaintiff pays for lndgment sgninst Defenctant Finance Co. 28 follows:
A Money damages in an amount equal to Plaintiff™s paymenis under the subject contrac,
plus interest, costs and attormey fees; and

13
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. | B.  Cancellation ofthe remainder of the subject contract; and
C. That Defendant be ordered to del=te any neutval or pegative credit information From
Plaintiff's credit history arismg out of the subject transaction; and
D. T]latDefendantbepemnneﬂl}rmjnimdﬁnmrepnrﬁngmy neutral or negative credit
E. Such oiher and further relief as this Court deemns just,
DEMAND FOR JURY TRIAL
Plaintiff hereby demands a jury trial in the above entified cause,

Respectfully submitted,
LIBLANG & ASSOCIATES

EE: ) .
MICHAEL J. CARELLI (P§4248)
Attorneys for Plaintiff
165 N. Old Woodward Ave.
. Hiras Michigan 48009
(24B)540-92710
DATED: October 13, 2{03

4
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STATE OF MICHIGAN
IN THE CIRCUIT CIN/RT FOR THF. COUNTY OF WAYNE

Plaintiff, 03-334305 NZ 10/15/2003
. ATZAG
va.
INIIA
FORD MUI' OR COMPANY, a Delrware FoRD MOTOR SOMPANY
SUBURBAN FORD OF

Compazy, BLACKWELL FORD, ING., 2 Michizan
aM
DE]I‘EPO C%lﬂ]iﬂhﬁnﬂﬂ&ﬁ'l‘ﬁﬂ AUTOMOTIVE
TT & Delaware Cmpmuun,
Jointty and Severally,

Defendants,

LIBLANG & ASSOCIATES
DANI K. LIBLANG (FA3713)
Abloeneys ﬁu{' Plointiff (Pod248)
165 N. Old Woodwand Ave.

B MI 48009

{248) 70

TO: Clek of the Court
PLEASE TAKE NOTICE that the foregaing Motion for Purtial Summury Disposition wiil

b:f;brgnghl on ifor hesring oo !-,{L;ﬂg , 200__, beicre the Hooorable

J.'_,.,--"'
at 3:30 a.m.., or as sooa H:u:_rmfharas coungel may be heard,
5!1 Respectfilly submitted,
LIBLANG & ASSOCIATES,
BY: pd
D

MICHAEL J. CARELLI 433
Attameys for Plaintiff
165 Noath Old Woodward Avere
Bi MI 43009
(248) 9270

DATED: October 13, 2003
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYN

Plaintiff,
B Case No. 03- CP
HON.

, & Dalaware Corporation; - -
MIDLAND FORD LINCOLN-MERCURY, INC., a Michigan Corporation,
Jointly and Severally,

Defendants.

LAW OFFICES OF BRIAN P. PARKER
BRIAN P, PARKER (P48617)

Altornay for Plainttif

30700 Tetegraph Rd.. Suile 1380

Binghem Fammns, Ml 48025

businasa {248) 642-62088ax (248) 6428875
website: www [emonsid.com

e-mall: Lemonaidd@ameritech, cormn

) ]

THERE IS NO OTHER CIVIL ACTION BETWEEN THESE PARTIES ARISING OUT OF THE
SAME TRANSAGCTION OR OCCURRENCE AS ALLEGED IN THIS COMPLAINT PENOING N
THIS COURT. NOR HAS ANY SUCH ACTION BEEN PREVICLISLY FILED AND DISMISSED
OR TRANSFERRED AFTER HAVING BEEN ARSIGNED TO A JUDGE, NOR DO | KNOW OF
AMYQTHER CIVILACTION, NOT AETWEEN THESE PARTIES, ARISING OUT OF THESAME
TRANSALCTION OR QCCURRENCE AS ALLEGED IN THIS COMPLAINT THAT I3 EITHER
PENDING OR WAS PREVIOUSLY FILED AND DISMISSED, TRANSFERRED. OR
OTHERWISE M3POSED OF AFTER HAVING BEEN ASIHINED TO A JUDGE IN THIS

COURT.

COMPLAINT
DEMAND FOR U

NOW COMES Plaintiff, by and through his attomeys, The Law Offices of Brian P.
Parker, P.C., and complains against the above-staled Defendants, and state in support of

said Complaint as follows:
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GENERAL ALLEGATIONS

1. Plainiiff is an indvidual who resides in the Gity of Coleman, Gounty of Midland,
Siate of Michigan.

2. Fard Motor Company, ("Mamifacturer”), is a corporation autharized © do
business in the State of Mkzhigan and iz engaged in the manufactura, sale, and distribution
of the Plaintifs motor vehicle and related equipment qqy_ms, with its principed offices
located in the City of Dearbom, County of Wayne, State of Michigan. |

3. Dsferdant, Midland Ford Lineoin-Mercury, Inc., (Dealership"), is a business
autharized to do businazs in the State of Michigah and is angaged in the sals, purthas;,
and disiribution of the Plalntiff motor vehicle and related equipmeant and sarvices, with jts
principal offices located in the City of Midland, County of Midlang, State of Michigen.

4, Onor about February 12, 2003, Plaintiff purchased a new 2003 Ford F250 4X4

.crew cab {"motor vehicle™) from the Defendant Dealer, which molor vehicle was

manufactured and distributed by tha Defandant Manufacturer,

5. The vehicle s identified as VIN#1 FINw21PXSE] I

6. The vahicle i3 registared in the State of Michigan.

7. The venicte was purchased primarily for parsonal, farmdly, and/for househald
pUrposes.

8. Plaintdf's purchase of the vehide was accompanied by warranties offered by
Defendant Dealer and Defendant Manufacturar and extending to the Plalntiff.

9. Said warranties ware part of the basls of the bargain of Plaintiffs contract far
hls purchase of the vahicle,



10. The basic and extendad warrantles covered any repalrs or replacements
needed during the wamanty period andior dug to defects In factory materials or
workmanship. -

11.  In fact, when defivared, the subject vehicle was defective in materials and
workmanahip, auch defects being discovered within the warranty periods and repairs wene
attampled, including, but not limited to: NUMEROUS TIMES SERVICED FOR ENGINE
DEFECTS, DRIVEABILITY DEFECTS, and the probléms/list i continuing.

12. Despita the above profonged fime during which Dafendants wers given the

- oppartunity to repair Plaintiff's vehicla, Defendants failed to repair tha vehicle so as ta hring

R into conformity with the warmantias set forth herein.
13. The defects experienced by Plaintif with the vehicle substantially impaired

Itz use, value and safety to the Plaintif, and has shaken the Plaintiffs falth in the vehkle

o nparata a3 depandable transportation.

14. Despite Plaintiif’s repasted efforts ta alow Defendants the apporhinity to
repalrthe vehicle, many noncanforming and defective conditions were not rapalred and still
exist,

15. Plaintiff directly notified defendants of the defactive conditions of the vehicle
onh numerous cecaslons and that he desired a buy-back of the vehicls, yet Defandants
failed and rsfused to buy back Plaintlff's defective vehicle and to reimburse Plaintiff
pursuant to his rigits under Michlgan law. Also, Plaintiff senta | ast Chanca letter pursuant
to Michigan law,

16. This cauae arises out of the Defendanis’ negligent repair, breachea of

warrahty and contract and violations of the enclosed statules, as sot Forthin this Complaint.

3
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17. Plaintif secks judgement against the Defendants in whatever amount in
excess of $25,000 that PlaintHf is entitled to, equitable rellef and the costs and expensss
of thia action.

. COUNTI
BREACH OF WARRANTY OF MERCHANTABILITY

18. Plaintiff reallegas and incorporates by reference as though fully set forth
herain aach and every allegation sat forth n the above paragraphs.

19, Defendants are merchants with respect o molor vehicles under MCLA
440,2104, _

20. The aforementioned motorvehicle purchased by Plaintiffwas subject to impled
wamanties of merchantabilty under MCLA 440.2314.

21. Sakl Impled warranty Includas, but is not Emited to the wehicle’s reliability,
Treadaom firom defects, and that It was of averaga gquality within the industry.

22. Additionally, Defendants impliedly warrantad that the subject vehicle woukd be
merchantabla and at laast fit for the purpose for which it Is used.

23. The Defendants breached this implied warranty by not supplying a vahicle
which was merchantable and at least fit for the above enumerated purposes for which it
is used.

24. As a result of the vehicle’s many defects, it cannot be reasonably relied on by
Plaintf for the vary purposes Plaintiff purchased the vehicla.

25.  As adirect and proximate result of Defendants’ breach of warranty, Plaintiff
has suffena-rd damages, including but not limited to: repair costs, koss of wages, interest

and salas tax, loss of use of the vehicte, loss of value to the vehicle, incorvenience and
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tha amotional trauma of daaling with the repalr history of a new vehicle.

26. Asadirect and proximate result of Dsfendants' various breaches of wamanty,
Plaintif faces future incorvenlence associated with the future repair work and down time,
lass of a use, loss of value together with cost and attorney fees necesaary to secure ralief
from Dafetﬁanl'svnungﬁﬂ conduct.

WHEREFORE, Ptaintiff prays for judgment against Defendants, jointly and severally,
in whatever amount above $25,000 Plaintlf s found to.be enfitled, equitable relie, plus

Interest, costs and reascnable attomey fees.

COUNT I
VIOLATION OF THE MAGNUSON-MOJ3S WARRANTY ACT

27. Plainiiff realeges and incorporatas by refarence as though fully set forth
herain sach arxd every allegation set forth in the above paragraphs.

28. Plaintit is a "eonsumer™ as defined in the Maghuson-Moss Wamanty Act
{"Warmmanty Act”), 15 UL.S.C. § 2301(3).

29 Defandants are "suppllers® and "wamantor” as defined in the Warmranily Act,
15U.5.C. § 2301{4) and (5).

30. The aforedesciibed motor vehicle is a consumer product as defined in 15
USC §2304(1).

3. The express wamanty pertaining to the vehicle iz a "written warranty” as defined

in the Wamanty Act, 15 U.S.C. § 2304(6).
32. | Thae actions of Defandants ag hersinabeve described and in failing to tander

the subject vehicle to Plaintiff free of defects and refusing to repalr or replace the defactive
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vehicla tenderad to Plaindif, constitute a breach of the wrilten and impliad wamanties
covering the vehicle and are a violation of the Magnuson-Moss Wamanty Act,

33. Plaintlff has perforrned all things agreed to and required of him under the
purchase agreemant and warranty, except as may have been excused or prevented by the
conduct of Defendants as herein alleged. '

34. Defendants have had a reasonabla opporiunhty to attempt to remedy the
defects in the vehicle, but have failed to do 20, H'serehygr;tlﬂlng Plalntiff to a refund of the
purchase price pursuant to the Magnuson-Mao=s Warmanty Act.

35. Asaproximate result of the msconduct of Defendants as alleged herem, and
in an effort o protect his rights and to enforce the terms of the agresmant as more
particutarly aet forth abova, it has becoms neceasary for Plaintiff to employ the legal
services of Law Offices of Brfan Parker, P.C., and Plaintff has incurmed and continues to
Incr legal fees, costs =nd expanses n conpection therewith.

i 36. As adirect and proximate result of the acts and omissions of defsndants and
each of them aa set forth hereinabove, Plamtiff has been damaged as mantionad in an
amount in excess of $25,000.00.

37. Pursuant to the Magnuson-Moss Warranty Ack, 15 U.S.C. § 2301{d){2),
Plaintiff = entilad to recover as part of the judgment, costs and axpenses of the suit
including attomey’s fees based on actual time expended.

W HEREFORE, Plaintiff prays for judgment against Defandants, jointly and severaly,
in whatever amount above 525,000 Plainliff Is found to be entiled, equitable refict, plus

interaat, costs and reasonable aitomey feas.
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COUNT Il
BREACH OF WARRANTY OF FITNES3

38. Plaintif reaflages and ncorporates by referance as though fully set forth
hersin each and evary allagation set forth in the above paragraphs. _

39. Atthetime the parlies executed their contract, Defendant Dealer had reason
0 know the paticular purpase for which Piaintlff desired W use the subject vehicle.

4D0.  Plaintiff relfed upon Defendant's expeartise in salecting the subject vehicke to
conform to the Plaintiif’s needs and requirements.

41,  Defendants implledly warranied that the vehida would be fit for the purpose
Plaintiff intandad according to MCLA 440.2315.

42.  This waranty hos been breached in that the vehidle is notfit for the purpose
Plaintiff intended as enumeratad above,

43. Plaintiff has been damaged by this breach as enumerated above.

WHEREFCRE, Plaintiff prays lhat this Honorable Court raquire Defendanis to
accept retum of the subject vehicle and refund Plaintiffs purchase price, together with
conseguential dameges, intorest, cosis apnd masonable attomey fees.

Co [} 4
REVOCATION

44, Phainiif realleges and incorporates by reference as though fully set forth
hereln each and every allegation set forth in the above paragraphs.

45. . Tha nan-canformities and repalr history of the subject vebicle rasulting from
the breaches of warranty describe above have subatantially impaired the value of the

vehide to the Plaintiff.
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46, After numerous attempts by Defendants to cure the defects in the subjact
vehicle, the Plaintiff now believes that said non-conformitias cannat be seasonably or ever
cured and he has lost confidence that the vehicle can be oparated safely.

47. Dueto the vehlde's Ia!'lgth‘y rapair history and continuing defects, Plaintiff haa
previously sought to revoka acceplance pursuant to MCLA 4-4[].26103 and the refum of the
purchassa price of the subject vehicle.

48. Defendants have refused to comply with th Plaintifs demand for revocation
and a refund of Plaintiif's purchasa price. .

48. With the fling of this Complaint, Plaintiff contnues his demand of Defendants
to allow him to retum the vehicle in exchange for the purchase price and any costs or
expensas associated with the sale, rapalr and ralum of the vehiche as allowed by law.

WHEREFORE, Plaintiff prays that this Honorable Court require Defandants in
accept refurn of the sublect vehicle and rafund Plaintiff's purchase price, together with
‘ncidental and consequential expenses including repalr casts, insurance and other

expensss, interest, and reasonable attomsy fees.

COUNT Y
VIOLATION OF THE MICHIGAN CONSUMER PROTECTION AGT
50. Plaintiff realleges and Incorporates by reference as though fully set forth

herein each and avery allegation set forth in the above paregraphs.

51. Plalniiff Is a "parson” a= defined in the Michigan Consurner Protection Act,

MCLA, 445.902(h).
52, The tranzactions complained of constitute "trade or commesce™ as deflned In
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the: Michigan Consumer Protection Act, MCLA 445.902(c).
£3. In the course of the fransaclions which are the sublect of this lawsuit,

Dafendants angaged In following conduct:

. Represented the subject vehicle to be of goed,
merchaniable quality, free of defects, -when In fact it

was not, MCLA 445 803{1 Ka);

b. Rapresentsd that the subject vehicle had besn properly
repatred underthe warranty, when infact the Defendants knew
or should have known that it had not, MCLA 445.903(1)cc);

C. Represented that the repairs worid be performed pmoperly and
within a reasonable ime, when Defendants knew, or in the
exercise of reasonable care, should have known that
thls was not the case, MCLA 445903 (1K=}

d.  Failing to make proper repalrs on a warranied item, MCLA
445.903($ }1);

E. Failng ta offer a refund or replacament of the subject
vehicie In acoordance with the applicable law and rulas
on revocation, MGLA 445.803{1}{u);

= f. Causing a probability of corfusfon or of misunderstanding as to the
legal rights, abligatfons or remediea of a party to a transactfon, MCLA,

445.903{1)(n).

g. Failing to provide promised benefits both from the safe of the vehicle
and in the repair attempts, MCLA, 445.904{1)y).

h. Falling to reveal material facts including but not limited to the cause
of the vehicle defects and nonconformities and Defandant Deadars'
Inabiity to repair gald nonconformities as enumerated above, MCLA
445.003(1Xs).

i. Entering into a conswmar bansactkan in which the consumer waives
of purports to waive a right, benefit, or Inmunity provided by law,
unless the welver is clearly stated and the consumer has specifically
consented to it, MCLA 445.903(1 }{t).

54. Asarmesull of the Defendands actions the jurisdiction of this Count of Plainliffs

Complaint is based on MCLA 445.911{2), providing that parsons suffering loss as a result
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of a viglation of the Michigan CGohsumer Protection Act may bring action to recover aciual
damagas, tcgether with [eagonahle aftomeys fees,

WHEREFORE, Plaintff prays for Judgment agalnst Dafendants, |ointly and
severally, i1 whatever amount above $25,000 he Is found %o be entitfad, logether with
emotional distrass damages, statuory damages, interest, costs and reasonable attomey
fees as provided by statute. |

VIOLA OF -

55. Plaintff realleges and incorporata by refarenca as though fully set forth herain
each and every allegation set forth In the abova paragraphs,

5. The subject vehicle has been i Defendant Deslers repair facility four times
or-mare for the same repalrs and/or at least thirly days while the same defec! was befng
repaired and faces futura repalr attempts.

57.  Plaintiif has nottfiéd Defendantof his desire fora refund of the purchase price
permitted by MCLA 2571403, together with Plaintiff's cut of pocket costs assoclated with
the =ale of the vehicle and pursulng thls claim, and with this complaint, continues that
raguast,

5. Defendamt Manufacturer has refused to honor Plaintiffs statutory rights
regarding this vehlcla and for a claim for out of pocket costs associated with the sale of the
vehicle and pursuit of a claim.

WHEREFCORE, Plaintiff prays for Judgment against Defendants, jointty and
sevarally, in whatever amount above $25,000 he is found to be entitled, together with
statutory dameges, interest, costs and reasonable attorney fecs as pmovkded by statute

MCLA 257.1401.

1G
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COUNT V¥
NEGL AIR

59. Plaintiff realleges and incorporates by reference as thaugh fully set forth herein
each and every allegation set forth in the above paragraphs. _

60. On numerous occasions, Plaintiff has defivared the subject vehicle to the
Defendart Dealer for repalrs of the defective conditions coversd under the express and
implled wairanties sat forth hereinabove. e

G1. On each oceasion that Plaintiff retumed the ;uhjanl vehlcle for repairs, Plaintiff
is informed and believes, and thersupon alages, that Da’-fandant Dealer attempted rapairs
pursuant to thelr obligations under the express and implied warrantias-amnpanying tha
vehicla' sale.

62. Dafendant owead a duly of cara to Plaintiff to perform mepairs in a qood and
workmanlike manner within a reasonable time. '

63. Defendant breached this duty in that the attempted repairs of Plaintiff's vehicle
weare dona negligently, caretessly, and recklessly 8 to substantially impair the vehicle's
usa, vatus, and safety In Its operation and use each time Plaintiff picked up the vehicla
after Defandant’s rapalr attempts, Defendant represented fo Plaintift that the rapairs were
complets, and Plaintlff reliad on thereon.

84. As a direct and proximate result of Defendant’s negligent failure to repair
Pialntff's vahicle within a reagonable ime or within a reascnable number of attempts,
Plaintiff wae forcad to drive a defective and unsafe vehicle that still exhibits the problems
Plaltiff has complalned of previously.

65, As a further direct and proximate result of Defendant's failure o repair the

vahicle In a timely and workmaniike fashion, Plaintff was forced repeatedly to take the

11
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vehicle in for fudher repair attempis and to leave & for long perfods at a great
inconvenienca and axpeanse.

66. The damages PlaintHf has sulfered as a direct and proxmate rﬁult- of
Drefandants' negligance excead $25,000 and include but arg nct limited, to costs of repair,
expenaes associated with returning the vehicle for repeated repalr attémpis, koss of use,
and damages to Plalniif’s well-being In the form of emotional distress.

WHEREFORE, Plaintiff prays for judgment as fllows:

{1} Foractual damages in excess of $25,000-acconrding to proof at trial;

{2}  For damages resuiting from Defendants’ naghigent repalr of the vehicle as
alleged above in a sum in excess of $25,000 according to proof at trial;

{3) For attornay's fees and costs of suit Incurred herein; and

{4}  For such other and further ralief as the cowt deams just and proper under
the circumstances.

COUNT VIl
BREACH OF EXPRESS WARRANTY
67. Plaintiff reallages and incorporates by reference as though fully set forth hereln

each and svary allegation set forth in the above paragraphs.
68. As part of this transaction, Defendents represented that certain express

wapaniies wera gvailabla to Plaintiff.
89. The exprass warranties have been breached by Defendants’ failura to dsliver

the subjact vehicls free from defects and by their falure to repair said defects within a

ressonable time.

70. As a rasult of the vehicle's many defacts, It cannot be reasonably relied on by

Plaintiff for tha very purpases Plaintiff purchased the vehlde.

12
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71. As adwect and proximate result of Defendants’ breaches of wamanty, Plalntiff
has saffered damages, Inchuding but not Iimited to: repair costs, loss of wages, interest
and sales tax, loss of usa of tha vehicle, ksas of value to the vehicle, Inconvenience and
the emotlonal trauma of deating with the repair history of a new vehicle.

72, Asadirect and proximate result of Dafendants' hma::has of warranty, Plaintiff
facas future nconvenience associalad with the fulura repair work and down time, lbas of
a usp, kes of value ingether wilh cost and attomey f;é_;nécsssary to 2acure rellef from
Defendant’s wrongful conduct.

WHEREFORE, Plainiiff prays for judgment agalnst Defendants, jointfy and severadly,
in whatever amount above $25,000 Plaintiff s found to be entifed, equitable relief, plus

interest, costs and reasonable atiomey fees.

DEMAND FOR JURY
NOW COMES Plaintiff. by and through counsel, The Law Offices of Brian P_Parker,

and hereby makes demand for trial by jury In the within cause of action.

30700 Telagraph Rd., Suite 1580
Bingham Fams, MI 43025
DATED: September 24, 2003 (248) B42-B268

13 PEQ-2T0 1209
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Ford Lincoln Mercury . -
16800 Executlve Pilaza Driwv
3NE-301

Dearborn MI 48125

CERTIFIED MATL - REETURN RECEIDT REQUESTED

Ra: Customer -
Vaehiclae =
VIN No. :

Delivery Date: ; N
Belling Dealer:
Dear Sir or Madam;

I am wrlting pursuant teo Michigan's lemon law, to request a
final repair attempt on my vehicle.

¥our records should reflect that the vehicié haz been in the
dealer on numercus occadiona for repair attempts invelving the
fallowing:

Under the Lemon Law, I am reguesting fhat all of the above
nroblems he fully repaired within five (5} business days.

Thank you for your time and consideration.

Yery trul =,

SIGNED yd




