N I s SAN mmﬂ AMERICA, INC.

18501 Squth Figuarga 5t
Gaeddena, Callfomis 202454500

Malling Addrss: PO, Box 191
Gordang, Califomin 30248-0131

Telephone: 3105323111

May 6, 2005

Otto Matheke, Esq.

Cffice of Chlef Counsal

Natlonal Highway TrafTic Safety Administration
NCC-110, Room 5219

400 Seventh St 5.W,

Washingtan, D.C. 20550

Dear Mr. Matheake:

The Office of Defects Investigation (“ODI™) has reguested Nissan North America, Inc.
{"Nissan") to provide certaln Information in connectlon with the matter referenced above,
and Nissan is respanding to this Information Request under separate cover. This submission
includes an appendt: of confldential attachments, which Nissan is submitting to the Gfflce of
Chlef Counsal in accardance with NHTSA's regulations. Nissan is hereby requesting that the
confldentlal attachments be permanently protected from public release pursuant to 49
C.F.R. Part 512,

This cover letter sets forth the justifications for Nissan‘s request for confidential
treatment. Nissan has prepared a table that provides the justifications for the confidential
materlal. Tha table is attached to this letter as an appendix. The tatde refers to the
categorized fustlifications in the cover letter where appropriate and uses numerical codes
which are set forth balow.

The confidential decurments and Information fall within the following categories:
confldentlal business Informatlon (category “17 in the accompanylng table}; evaluation and
remediation protocols {category “2° In the accompanyling tabla); test results, analtyses and
protocols {category *3* in the accompanying table}; design informatish and performance
factors and standards (categery “4" In the accompanying table); and manufacturing
processes and protocols {Gategory *57 in the accompanying table). The legal justifications
for aach category of confidential documents are provided below. As you wiii note In the
accompany|ng tabla, many docurnents qualify as confidential for more than one ra3sen.

Nissan traats all of the informatlon at Issue in this letter confidentlally. Nissan does

net publish or disseminate this type of Information, except for certain limited disclasure to
Nissan's suppliers which are made subject to confidentiality agreements or other
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understandings that the suppliers wil malntaln the Information In strictest confidence.
Moreaver, Nissan limits access to the Information to specific employees.

1. Confidentiai Business Information

The Information In this category relates to Nissan's praduct, design, development,
evaluatlon, testing, protocols for product development, and manufacturing and gquality
control processes. It also Includes such Informaton from suppliers. Confidentlal treatment
for this Informaton Is warmanted becausa its ra/e2sa would parmit 38 competitor to duplicate
Nissan's efforts with raspect to product deslgn, research, development, and manufacturing
protocols and stzandards without incurring the substantial Investment involved in reverse
anglnearing or in develeping their own protocols and standards. See Worthington
Compressors, Inc. v. Costle, 662 F.2d 45, 52 {D.C. Cr. 1981) (In dedding whether o
withhold Information pursuant to Exemption 4, consideration should be glven to "whethar
refease of the requested Information, given Its commerdal value ta competiiors and the cost
of acquiring It thraugh other means, will ceuse substantial competitive harm to the business
that submittad it™); see aiso, e.g., Public Citizen Heaith Research Group v. FDA, 997 F.
Supp. 5&, 63 (D.D.C. 1998) ({finding competitlve harm based In part on the fact that
disclesure would allow compeatitors “to fallow in [the submitter's] fogtsteps, and thereby gat
a competitive product to the market sooner than otherwlse”). Accordingly, because the
release of the Infermation In this category weould result In “substantal harm te the
competitive position” of Nissan, It Is entitied to protection from public disclosure. National
Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 {D.C. CiIr, 1974). See aisc, e.g.,
Critical Mass Energy Froject v. NCR, 975 F.2d 871, 878 {D.C. Cir. 1992); Occdenial
Petrofsum v. SEC, 873 F.2d 325, 341 (D.C. Cir. 1989} {Information ralating to product
development Is “vatuable Inteliactual property” entitled to protection from public disclosure

under Exemption 4).
2. Evaluation ard Remediation Protocols

Same of the submitted material contatns highly sensitive infarmation that may reveal
Nissan’s protocols and processes for Identifying, evaluating, and remedying potentlal
proltems in Its preducts. It also Includes such Information from suppliers. Disciosing such
information would allow Nissan’s competitors to duplicate Nissan's design, research, and
ramadlation protocois without Incurring the substantial expense assoclated with developing
thelr own protocols. This information, therefore, |5 commerclally valuable, and its r2lease
would cause Nissan substantial competitive harm. See Worthinglton Compressors, Inc. v.
Costia, 662 F.2d 45, 52 (D.C. ClIr. 1581} {In determining whether Information should be
withhald pursuant to Exemption 4, considaration should be given to “whether release of the
raquasted Information, givan Its commardal value to competitors, and the cost of acquiring
it threugh other means, will cause substantlal competitive harm to the business that
submitted It°); Publlc Citizernt Health Research Gip. v. FDA, 997 F. Supp. 35, 63 (D.D.C.
1998) (finding compeatitive harm based an the fact that disclosure would allow competitors
*to follow In [the submitters] footsteps, and thereby get a competitive product to the
market sooner than otherwlse™), afif'd /n part & revd In part, 185 F.3d 898 (D.C. Clr. 1999).
"valuable Inteliectual property,” such as this Information, s protected from disclasure under
Exemption 4 of the Freedom of Information Act, 5 U.S.C. § 552{b}{4). Occidental Petrojeum
Corp. v. SEC, 873 F.2d 325, 341 (D.C. Cir. 1983).
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5. Test Results, Analyses, and Protocols

The Informatian for which confidentlal treatment is sought Includes highly sensitive
Informatfon about Nissan's tast resuits, protocols, znd analyses of Its products. It also
Includes such informatlon from suppllers. Releasing these materlals would glve a
competitor the fruits of Nissan’'s tests and test developmental strategles without having to
Incur tha substantlal costs assoclated with the development of thelr own analysas and test
resuits, theraby anabling them to bring competitive products te market sooner and Lo
Improve thelr own developmant proceduras at the expense of Nissan. Disclosure of this
Informaticn would "eliminate much of tha time and effort that would otherwlse be required
to bring bt markat & product competitive with [Nissan's products]. This Is clearly the type of
competitive harm envisioned In Exemption 4 * * * ¥ Public Cltlzén Resmarch Grp. v. FDA,
185 F.3d BSB, 905 (D.C. Cir. 1999) {"Pubiic Citizen II").

F 3 Design Information snd Parformance Factors and Standards

Some of the documents reveal competltlvely sensitive and highly valuable design and
parformance facter Information of Nissan and its suppllers. A number of the documents sat
forth key design elements for the subfect vehicles, and others reveal the performance
factors that Nissan conslders significant In developing and markeating products. Like the
other Information In this submission, the deslgn and standerds Information reflected In these
documents is the produck of Nissan's years of expedence In the Industry and reflects
substantial Invastments of time and money In Its development. Thus, disclosura of the
Information would be a windfall to Nissan competitors (especlally to new market entrants),
as well as to would-be suppllers, because It would enable them to incorporate design
elements and to discover the performence standards that Nissan considers significant
without incurring the substantial time and expense necessary to davelop their own designs
and standards. As a result, Nissan would suffer substantial competitive harm. See, e.g.,
Worthington Compressors, 562 F.2d at 51 ("Because competition In business turns on the
relative costs and opportunities faced by members of the same Industry, them is a potental
wirnkdfall for competitors to whom valuable Information I3 released under FOIA. IF those
ornpetitors are charged only minimal FOIA retrieval costs for the information, rather than
the considerable costs of private reproduction, they may he getidng quite a bargaln. Such
bargains could easliy have competitive consequences not contemplataed as part of FOIA's
principal alm of promoting openneass In government.”} (footnote omitted); Publfc Citizen I,
185 F.3d at 905, In addition, some of the documents are antitlad to protection pursuant to
NHTSA's class determination contained In Appendix B to Part 512. See 49 C.F.R. Part 512,
Appendix B, (1).

= Manufacturing Procassas and Protoopls

Some of the Infgrmation for which confidental treatment is sought Includes
information about Nissan's and its suppliers’ manufacturing procasses and gquality contro!
protocols.  Releasing these materlals would give a competitor the frults of Missan's
manufacturing and qualtty control strategles without having te Incur the substantlal costs
assoclated with the development of thelr own, thereby enabling tham to bring compettive
products to the market sconer and to Improve thelr own procedures at the expense of
Nissan. Disclosure of this Infermation would “eliminata much of the time and effort that
would otherwise he required to bring to markst 2 product competitive with [Missan‘s
products]. This is clearly the type of competitive harm envisloned In Exemption 4 * = *°
Public Cltizen Research Grp. V. FDA, 185 F.3d 898, 905 {D.C. Cir 1999) (*Public Citizen IT°}.
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Nissan requests thaet the information discussed above be granted confidential
treatment en a permanent basis. Disclosure of the Infermatlion would cause Nissan and lts
suppliers substantial competitive harm, and there s no foreseeable time in the future whean
such disclosure wauld not Inure to the competiive advantage of Nissan's competitors and
cause Missan substantial competitive harm.

H you need any clarifications or additional Information, please contact me. If you
recelva a request for disdosure of thass documents before you have completed your review
of our claim for confidentlal trestmant, Nissan respectfully requests notification of the
request and an opportunity to pravide further justification for the confidental treatment of
this Information, if warranted,

Should you or your stalf have any questions or concems regarding this request,
please contact me at (310) 771-5465. Thank you for your conslderation in this matter.

Tl & 7’# p 704

Frank D, Slaveter
Senlor Manager, Technlcal Cumpllam:e
MNissan North Amerlca, Inc.

Enclosures




CERTIFICATE IN SUPPORT OF REQUEST FOR CONFIDENTIALITY

I, Frank D. Slaveter, pursuant te the provision of 49 CFR 512, state as follows:

(1} I am Frank D. Slaveter, Senior Manager, Technlcal Compllance and I am authorized by
Nlissan Marth Armerica, Inc. {NNA) to execute this document.

{2) I vertify that the information contained in the attached documents is conftdentlal and
praprietary and s being submitted with the claim that It Is entitled to configentlal
treatment under 5 U.5.C. Sectlon 522(b){4) (as Incorporated by reference In &and
modified by the statute under which the Information Is belng submitted.)

{3} I hereby request that the Informatlon contalned In Nissan's response be protected on 2
permanent basis.

(4) This certfication Is based on the Information provided by the responsible Nissan
personnal who have authority In the normal course of business 10 release the -
informatlon for which a clalm of canfldantlality hes been made to ascertain whether such
infermatlon has ever been relezsed outside Nissan.

{5) Based upen that Information, to the best of my knowledge, Information and belief, the
informaticn for which Nissan has clalmed confidential treatment has never bean released
ar become available outside Nissan or its suppliers.,

{5} I make no representations beyond those contalned in this certificate and, in particular, I
make no represantations as to whather this Information may become available outside
Nissan because of unavthorlzed ar inadvertent disclosure; and

{7] I cartlfy under penalty of parjury that the foragaing Is true and correct. Executed on this
28th day of January 2005,

Lo ]

Frank D. Siaveter
Senlor Manager, Technlcat Coampliance
Missan North America, Inc.




CERTIFICATE IN SUPPORT OF REQUEST FOR. CONFIDENTIALITY

I, Minoru Takahashl, pursuant to the provision of 45 CFR 512, state as follows:

{1) I am Minoru Takahashl,Director,EP Quallty Assurance Depretment and I am authorized
by Hitachl Ltd. to execute this document,

{2) I certlfy that the Information cont@ined in tha Hitachl documents submitted by Nissan
North America, Inc, (Nissan} an January 28, 2005 ko the Natlonal Highway Traffic Safety
Adminiztration In cpnnection with PE04-077 |5 confidential and proprietary and is being
submitted with the cfaim that it is entlded to confidential breatment under .5 U.5.C.
Sectan 522(b)(4} {as Incorporatad by refarance in and modifled by the statute under
whll:h the Information Is beéing submlitbad.)

{3) 1 hereby request thal: the Hitachl lnl'unnatlnn contained in Nissan's response be
protected on a permanent basls.

{4) This certification is boaaed an the information provided by the responsible Hitachl
personnel who have authority In tha normal eaurge of business to release the
Information for which a cla/m of confidentiafity has bean made to ascerialn whether such
information has evar heen released outskde Hitachl.

{5) Based upon that information, to the best of my knowladge, Information and beilef, the
infarmation for which Nissan has claimed confidential treatment has never been releasei
ar become avaliable outsjde Nissan or Hitach).

{6} 1 make no reprasentations beyond those oontalned In this certificate and, in particular, 1
meke no representations as to whether this information may become avaiable outside
Hitachl because of unauthorized or Inadvartant disclosura; and

(7} I cartify under penalty of perjury that the fomgding Is oue and comect. Executed on
this seventh of Aprll 20Q5.

(signatura)
Mimru Takahashl
Directer
EP Quality Assnrance Depariment

Hitachi, Lid. Aulomalive Systems




