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May 3, 2004

Otio Matheke, Esq.

Office of Chief Counsel

National Highway Traffic Safety Administration
NCC-110, Room 5215

440 Seventh St. S.W.

Weshingtan, D.C. 20590

Re: r | Purauan R

Dear Mr. Matheke:

The Office of Defects Investigation (*ODI") has reqguested Nissan North America, Inc.
("Nissan”) to pravide cértaln informatlan In connectlon with the matter referenced above,
and Missan Is responding to this Information Request under separate cover. This submission
Includes an appendix of confident|al attachmants, which Nissan Is submitting to the Office of
Chlef Counsel in accordance with NHTSA's requlations. Nissan Is hereby requesting that the
confldentlal attachments be permanenty protected from public release pursuant kg 49
C.F.R. Part 512.

This cover letter seits forth the justifications for Nissan's reguest for confidentlal
treatment, Nissan has prepared a table that provides the justifications for the confiklential
material. The iable Is attached to this letter as an zppendix. The table refers to the
categorized justifications In the cover letter where appropriate and uses nurmercal codes
which are set forth below.

The confldentlai documents and information falt within the following categories:
cartfidentlal business Information (category "1 in the accompanying table); evaluation and
ramediation protocols {category ®27 In the accompanying table); test results, analyses and
protocols {(category ®3° in the accompanying t=ble}; and design Information and
perfformance factors and standards {category "4" in the accompanylng table). The legal
justifications for each category of confidential docurnents are providad befow. As you will
note in the accompanying table, many documents qualify as confidential for more than one
reason.

Missan treats all of the information at issue in this l=tter confldantlally. Nlssan doas
mot publish or disseminate this type of Information, except for certain limited disclosure to
Missan’s suppliars which am made subject to confidentizlity agreements or other
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understandings that the suppllers will maintain the information In strictest confidence.
Moreover, Nissan limits access to tha Informetion te spacific employees.

1. Confidentisl Business Information

The Information in this category relates to Nissan’s product, design, develapment,
evaluation, testing, protocols for product development, and menufacturing and quality
control processes. It also indudes such Information from suppllers. Confidential treatment
for this Informatien is warmanted because its release would permit 8 competitor to dupllcabe
Nissan's efforts with respect to product design, research, development, and manufacturing
protocols and standards without incurrlng tha substantial Investment Involved in reverse
engineering or In developing thair own protocols and standards. See Worthington
Compressors, Inc. v. Costie, 662 F.2d 45, 52 (D.C. Cir. 1981) (in deciding whether to
withhold Information pursuant to Exemption 4, consideration should be glven to “whether
releasa of the requested information, given lks commercial value to competitors and the cost
of acquiring it through other means, wlll cause substantial competitive harm to the business
that submitted It*); see also, e.g., Public Citlzen Health Research Group v. FDA, 997 F.
Supp. 56, &3 (D.D.C. 1998} (finding competitive harm based in part on the fact that
disclosure would allow competitors “to follow in [the submitter's] footsteps, and thereby get
a2 competitiva product to the market sconer than otherwise™). Accordingly, because the
release of the information In this category would result in "substantlal harm ta the
competitive posltion” of Nissan, It Is entitied to protection from public disclosure. National
Parics & Conservation Ass’n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), See alsa, e.g.,
Critical Mass Energy Project v. NCR, 975 F.2d 871, 878 (D.C. Cir. 1992}; Occidentaf
Pefroleum v. S5EC, B73 F.2d 325, 341 (D.C. Cir. 1989) (Information relating to product
development s “valuable Intellectual property” antltled to protection from public disclosure
under Exemption 4}.

2 Evaluation and Ramediation Protocols

Some of the submlttad materlal contains highly sensitive Infarmation that may reveal
Nissan’s protocols and procasses for Identifylng, evaluating, and remedying potential
problems in Its products. It also Includes such Information from suppllers. Disciosing such
Information would atlow Nissan’s competitors to duplicate Nissan's design, ressarch, and
remediatian protocols without Incurring the substantial expense assaciated with developing
their own protocels. This Information, therefore, |Is commerciafly valuable, and Its release
would ceuse Nissan substantlal compstitive harm, See Worthington Compressors, Inc. v.
Coslle, 662 F.2d 45, 52 {D.C. Cir. 1981) {in detarmining whether information should be
withheld pursuant to Exemption 4, censidsratian should be given to “whether ralease of the
requested Information, given lts commercial value to competitors, and the cost of acquiring
it through other means, wilil cause substantial competitive harm to the business that
submitted "Y; Public Citizen Health Research Grp, v. FDA, 997 F. Supp. 56, 63 (D.D.C.
1998) (finding competitive harm based on the fact that disclosure would alfow competitors
“to follow In [the submitters’] footsteps, and thereby get a competitive product to the
markat sooner than otherwise™), affd In part & rev'd in part, 185 F.3d 898 (D.C. Cir. 1599).
“Valuable intellectual property,” such as this infermation, is protected from disclosure under
Exemption 4 of the Freedom of Information Act, 5 U.5.C. § 552(b){4). Occidentsl Petroieum
Corp. v. SEC, 873 F,2d 325, 341 (D.C. Cir. 19891,
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3. Text Resuils, Analyses, and Protocols

The Informatlon for which confidential treatment is sought Includes highly sensitive
Information about Nissan’s test results, pretocols, and analyses of its products. It also
includes such Information from suppllers. Refeesing these materials would give a
competitor the frults of Nissan's tests and test developmental strategles without having to
Incur the substantial costs assoclated with the development of their own analyses and test
rasults, thereby ehabling them to bring competitive products to market sooner and to
improve thelr own development procedures st the expenss of Nissan. Disclosure of this
informatlon would "eliminate much of tha time and effort that would otherwise be required
ta bring to market & product competitive with [Nissan'a praducts]. This is dearly the type of
competitiva harm anvisioned in Exemption 4 * * * .\ Public Clitizen Research Grp. v. FDA,
185 F.3d 898, 905 {D.C. Cir. 1999} ("*Public Citizen IT"}.

. Design Information and Performance Facltors and Standards

Soma of the documents reveal competitively sensitive and highly valuable dasign and
performance factor Information of Nissan and its suppllers. A number of the documents set
forth key design elements for the subject vehicles, and others reveal the performance
factors that Nissan considers significant in developing and marketing products. Like the
other Information in this submisslon, the design and standards Information refiected in these
documents is the product of Nissan's years of experience In tha Industty and reflects
substantlal Investments of time and money in its development. Thus, disclosure of the
Informatlon wouid be a windfall to Missan competitors {especially to new markst entrants),
as well as to would-be suppllers, because it would enable them to Incorporate design
elements and to discover the performance standards thet Nissan considers significant
withaut Incurring the substantial tme and expense nacessary to develop thelr own designs
and standards. As a result, Nissan would suffer substantal competitive harm. Ses, e.g.,
Waorthington Compressers, 662 F.2d at 51 (“Because competition In business tumns on the
relative costs and opportunities faced by members of the same Industry, there is a potential
wirndfall for competitors to whom valuable Information is released under FOQIA., If those
campetitors are charged anly minimal FCIA retrieval costs for the informaton, rather than
the considerable costs of private reproduction, they may be getting quite a bargein. Such
bargains could easlly have competitive consaguances not contamplated as part of FOIA’s
principal aim of promoting openness in government.”} (footnote omitted); Public Cltizen II,
185 F.3d at 905. In addition, some of the documents are entitled to protection pursuant to
NHTSA's class detarmination contained In Appendlx B to Part 512. Sea 49 C.F.R. Part 512,
Appendix B, (1},

L N

Nissan requests that the informaten discussed above be granted conflidentiaf
treatment on a permanent basls, Disclosura of the Information would ause Nissan end its
suppliers substantial competithve harm, and there Is no foreseeable time In the future when
such disclosure would not Inure to the competitive advantage of Nissan’s competitors snd
¢ause Nissan substantlal competitive harm.
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If you nead any clarifications or additlonal information, pleese contact me. If you
receive a request for disclosure of these documents before you have completed your review
of our clalm for confldential treabment, Nissan respectfully requests notlfication of the
raequast and an opportunity to provide further justification far tha confidential treatment of
this informatian, If warmranted.

Should you or your staff heve any questions or concerns regarding this request,
pleace contact me at (310) 771-5465. Thenk you for your consideration in this matter.

I

Senlor Manager, Technical Compliance
Nissan North America, Inc.

Enclosures




APPENDIX

Nissan Request For Confidential Treatmant

Confldentlal Attachmant : Justification
K 1,2, 3
L 1,4

The Categories are summaerized as follows:

1.

Confidentlal business Infermation: incledas documents relating to product
development, design, and manufacture; test data; material and other englnearing
standards; materlal selection; standards for parts and components, and evaluation of
suppliers.

Evaiuation and remediation preteccls; Includes documents relating to the evaluation
and investigation of problems,

Test Results, analyses, and protocols,

Cesign information and performance factors and standards: Includes documents
relating to product development, destgn, and performance; materlal and other
engineering specifications; materel selectlon; and standards for parts and
compohents.




CERTIFICATE IN SUPPORT OF REQUEST FOR CONFIDENTIALITY

I, Frank D. Slaveter, pursuant to the provision of 49 CFR 512, state as follows:

(1) I am Frank D. Slaveter, Senlor Manager, Technical Compllance and 1 am autherized by
Nlssan North America, Inc. (NNA) to executa this decument.

(2} I certify that the information contained in the attached documents is confidentlal and
praprietary and is baing submitted with the clalm that It is entitled to confidential
treatment under 5 U.5.C. Section 522(b){4} (as incorporated by reference in and
modifled by the statute under which the Information |15 being submitted.}

(3} I heraby request that the Information conteined In Nissan’s response be protect=d on a
parmanent basis.

(4) This certification Is based on the information provided by the responsible Nissan
personnel who have authoHty in the normal course of business to relaasse the
informatlon for which a claim of confidentlality has been made to ascertaln whether such
information has ever baen released outside Nissan.

{(5) Based upon that Infarmation, to tha best of my knowledge, Information and bellef, the
Information for which Nissan has claimed cenfidential treatment has neaver been released
or becoms available qutside Nissan or Its suppliers.

(6] I make no represantations bayond those contalned In this certificate and, In particutar, I
make no representations as to whether this Information may become avallable outside
Nissan because of unauthorized or inadvertent disclosure; and

(7) I cartlfy under penalty of perjury that the foregoing Is true and comect. Executed on this
3rd day of May 2004.

Dk O Sl

Frank D. Slaveter
Sanior Manager, Technical Compllance
Nissan Morth Amarica, Inc,




