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Patrick M. Raher

Hogan & Hartson, L. L P.
Columbia Square

555 Thirteenth Streat, NW
Washmghm DG 20004-1109 -

Re: R.ﬂq‘l.l.ﬂﬂt for Confidential Treafient nf Information (PE03-0358).

Daa':Mr.-Rahu:

This is in regponse to your letter, dated March 29, 2004, in which you request
confidential treatment for information submitted on behalf of Macedss-Benz USA, LLC
(Mercedes-Benz) regarding the above matter. These materials are Jocated in Mercedes-Benz's
twenty-one (21)}-page response to Jeffrey Quandt, Appendix C of the response, and in the files
contained on & single CD-ROM. Your letter siates that the materials contain information relatsd
o customier complaints, field reports, warranty dets, and proptietary product degign and
materials specifications. Mercedes-Benz requests that this information be withbeld indefinitely.

Citing various portions of the Confidential Business Information (CBI) final rule's
preamble that justified the withholding of early warmning reporting (EWR) warranty data, 68 Fed,
Reg. 44209 (Tuly 28, 2003), Mercedes-Benz argues that it warranty data, field reports, and
consumer coraplaint information, if disclosed, would be likely to canse substantial competitive
haim. As to warranty data, Mercedes-Benz asseris that the data can provide competitors with
information regarding the relisbility of a component or system that may be unavailable to thege
competitors. Marcedes-Benz arguss its field report informetion would be of substantial value to
other manufacturers and that competitors counld use the information to either improve their owan
praducts or to address similar issues without making the same mmvestment of resources or
obtaining any market experience. Similarty, Mercedes-Benz states that its consumer complaint
information can be used 10 create cross-compeny comparisons, which would be hased on raw
and unverified data Mercedes-Benz states that the possibility of harm as a reqult of disclosure is
“particularly true in the context of a defect investigation where detailed data i [sic] focused onn
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single specific coraponent " The company stated that these data can be misused competitively
and may give rise to misleading comparisong that can canse substantial competitive harm "in
cither the early waming or defect investigation contexts." Mercedes-Benz adkis that the
disclosure of field report information during EWR reporting; which the agency has already stated
would cause competitive harm, ulesshkal}rtucauschalmthmdlsclnsurea made during the

investigetion stage.

Pointing to the agency's reasoning in the CBI final mle's preambie, Mercedes-Benz also
arpues that disclosing its information would impair the government's sbility to collect this
inforrnation in the fuhre, The company aszerts that disclosure would likely encourage the
restrickon of warranty programs, discourage cendor from field personnel during the preparation
of field reports, and discourage manufacturer efforts to collect data or 1o invest the resources
needed to expand consumer complaint information collection efforts.

Mercedes-Benz asserts that its product design and materials specifications information
containg proprictary date releted to the components under investigation. Mercedes-Benz states
" that the disclosure of the bracketed information in its written response, which discusses the
failare mode involved and relates to the specific component design features and material
specifications, would reveal valuable informatien to competitors that would ordinarily require a
significant inyestment in research and testing to obtain, The other portions of the submission are
described by Mercedes-Benz as information on the engineering and product specification
changea usad by competing supplicrs to address the faihires that have occurred in the original
suppliet's parts. Metcedes-Benz argues that becanse this information represents a significant
investmett in ressarch and develagunent, disclogure of the mﬁ:lrmahon would cause subztantial
competitive harm to Mercedes-Benz and its suppliers.

1 have decided to deny your request for confidential treatment in part and grant it in part.

NHTSA's Response

Because the information described above, was required to be submitted by a formhal
agency information request, I reviewed Mercedes-Benz's claim for confidential treatment under
‘the test atinounced in Marlenal Parks & Conservation Azs’'n v. Morton, 498 F.2d 765 (D.C. Cir.
1974) and ita progeny. Under that test, information 18 confidential under Exemmption 4 of the

Freedom of Information Act (FOIA), 5 US.C. § 552{b]{4}, ifits disclosure ia likely to causc
substantiak competitive harm to the submitter or to impair the government's ability to collect the

information in the future.

Th order for NHTSA to withhold the submitted information from disclosure under
Exemption 4, Mercedes-Benz must show that the disclosure likely would cause substantial
cotnpetitive harm or that disclosurs is likely to impair the agency's ability to obtain similar data
in the futare. Natlonal Parks & Consenvation Asg'n v. Morian, 498 F.2d 765 (I).C. Cir. 1974),




The agency disagrses with Mercedes-Benz's characterizations that its warranty, field
report, and consumer complaint data are analogous to EWR data. As indicated within the
prearnbles to both the final rule and response to petitions for reconsideration, the agency
explained that defect investigation information is both "qualitatively and quantitatively different”
from EWR information. 68 Fed Reg. at 44219. In particular, the agency emphasired in the rule
that EWR information, which applies across 3 manufacturer's entire product line, would have
competitive impact while the more proscribed data collected in defect investigations would not,

Further, the agency does not agree with Mercedes-Henz's argument thet the disclosure of
its information would impair governmental interests. Your assettion that Mercedes-Benz, which
markets Iixury automobiles 1o a very demanding cliemtele, would stop maeintaining warranty
records, camplaint data, and field reports to keep them from NHTSA is not credible. T do not
. believe that the disclosure of the submitted information, which s limited in scope, would
discourage or otherwise deter manufacturets fiomn its efforts to continue to collect and keop these

1 have determined that the disclosure of warranty, field report, and consumer complaint
information would not be likely to cause substantial competitive hatm or impair the agency’s
ability to collect this information in the firture, Consequently, the agency will not grant
confidential treattment under Exemption 4 for waranty dats, field reperts, or consumer
complaints a5 follows:

s Bracksted information in the written response locsted on page 8 (under subsection
E.2.), page 9 (under stbsectiona E 3., and F.}, and page 11 (all);

+ Appendix C to the writicn respanase, except as noted below; and

# The CD-ROM filars identifiad s "Custorner complaints with VIN.x1s" and
"Warranty Data Harmonic Balancermdb," except as noted below.

Tha agency has also detorrnined that certain information that Mercedes-Benz arpues is
related to product design and material specifications would not, if disclosed, cavse substantial
competitive hanm. This information is containad within the text of Mercedes-Benz's written
regponse. These items of information identify the manmer of failure that is occwring in the
subject components. Revealing this infbrmation wonld not discloze detailed technical or
engineering specifications of the subject components and would be unlikely to cause substantial
competitive harm to Mercedes-Benz. Accordingly, the agency will not withhold the following
item:

. Eraakewd-infurmaﬁun loceted on page 3 (first full paragraph).

However, the agency has determined that certain warranty data and product design and
material specification information would be likely to cause substantial competitive harm because
the information describes tertain warranty assumptions, the production process of the subject




. ]
components, and design elements used m the subject components. As a result, the agency will
withhald under Exemption 4 the follawing items of information, all of which are contained in the
body of Mercedez-Benz's written response:

» All of the bracketed information located on pages 2, 14, and 15.

Additionally, personal information, sach ag names, phone numbets and addresses, appear
throughout the two CD-ROM files identified above. This information, including the last six
digits of the vehicle identification numbers that appear, will be withheld under Exemption 6 of
the FOLA, which applies to information that, if disclosed, would constititte a clearly imwarranted
invasion of personal privacy. This information is located in the following locations:

* ' File "Customer compleints with VIN.x1s" — Data within the "Owner Name,"
*"Ownor Address,” and "Phone” columna; and

o File "Warranty Data Harmonic Balancer mdb" --

a) "Waranty Copstomer_Join® Query: Data within the "First Name " "Last
Nme," " Address," and "Phone" the columns; and

b) "Warmanty Data Final" Query: Data within the "First Name," "Last Name,*
“A.ddrmg,“ and "Phone” columna,

The agency will also treat the vehicle ldmtlﬁcahm number (VIN) information contained
in the above files and in Appendix C (page 1 of the two {2}-page field report) in & manner
consistent with the recent class determinations in 49 CFR Part 512, Appendix C. 62 Fed. Reg.
21409 (April 21, 2004). As this information was provided during the course of an agency
investigation, NHTSA will alzo withhold the information under Exemption 7{C), which covers
inveatigatory materials that, if disclosed, could reasonably be expected to constitete an
unwarranted invasion of pessonal privacy. Ses Unlted States Dep't of Justice v, Reporters
Committes jor Freedom of the Press, 489 U.8. 749 (1989).

Notwithstanding this grant of confidentinl troatment, the information may be disclosed
under the varioua provigions et forth in 49 U1.8.C. § 30167 and 49 C.F.R. Part 512. You will he
natified prior to any such release of information.

If you disagrae with this deietmmination, you may request reconsideration. To request
reconsideration, you must comply with the requirements of 49 CFR § 512.19, which must be
submitted within 20 working days afier the receipt of this letter. The request for reconsideration
should show the particular competitive harn to your company from the disclosure of the
informstion for which confidentiality has been denied and contain any legal arguments and




citations upon which you rely (49 CFR § 512.8). If no written request is submitted pursuant to
49 CFR § 512.19 within the required period of time, your submitted information will be placed
in the public file. '

Sincerely,
(s

- Otto G. Matheke, IIT
Senior Altorney
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