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Mazda's partial response: NHTSA Inquiry NVS-212am, EA02-027

Request 1
State, by model and model yaar, the number of subject vehiclas Mazde hes menufactured for sale
of loase In the United States, Saparately, for each sublject vehicle manufactured to date, state the
folowing:

a. vahlcle Mentfication number (VIN);

b. miake;

C. modal;

d, modal Year;;

8. date of manufacturs;

f. data warranty coverags commenced; and

g. the Siate in the United States Whaere tha vehicia was originally scid or leased (or dellverad for sale
or lagsa);

Provida the tab¥a in Microsoft Accesas 2000, or B compatibla formet, entitted
"PRODUCTION DATA" Sse Enclosure 1, Datas Collection Disc, for a pre-formatted table that
provides furthar detalls regarding this submission.

Answer 1
Mazda records indicate that the approvgmate totel number of subject vehicles sokd in the United
Siates {the 50 states and the District of Columblal and its protectorates an d erritories {(American
Samoca, Guam, Marsball Islands, Micronesia, Northem Marlana [slands, Palau, Puero Rico, US
Minor Qutlying Istands, and Vimgin tslands) is 57,860, The totals by meke, modsl year, model, bulld
month, and location of final wehicla assembly ane provided elecironically in Appendix A (flle:
2003.02-28} on the enclosad CD.

2 State the number of aach of the following, recsived by Mazda, or of which Mszda ia otherwise
awnsa, which relate to, or mey rslate t, the allsged dafect in the subject vehicles;

a. consumer complaints, including those from fiset operators;

b. fleld reporte, Including dealer fiaki reparts;

¢. reports nvolving & crash, injury, or fetality, basad on claims against the manufiacturer Involving &
death or Injury, notkcea received by the manufacturer alleging or proving that a death or infury was
caueed by a possible defect in i subject vehicle, property damage claims, consumer complaints, or
field reports;

d. property damage claims;

&. third-party arbitration pmeasdings whara Mazra is or was a parly io the arbitration; and,

f. lewsuits, both panding and closad, in which Mazda is or was a defencant or codefandant

For gsubparts "a" through "c," siate the total number of ssch item (e.g., consumar complaints, feki
reports, etc,) separately, Multiple Incidents nvolving the same vehicla are to be counled separately.
Muliiple reports of the same incident ara alss to be counted ssparately

{i.e., a congumer complaint and s fiald raport imvehing the same incident in which a crash occumred
are ko be countad a8 a crash report, a fiald raport and a consumer cornplaint).

In addition, for iems "c” thrsugh °f," pravide a summary descripiion of the allagsd problem and causal
and contributing factora and Mazde's sessssmant of the problem, with a summary of the significant
undariying faets and evidencs, For ttem "f, identify the partias Io the action, as well ag the caption,
court, dockst numbar, and date on which the complaint or other document initlating the action was
fled : .




Angwar 2
On March 2B, 2003 Meazda raguastad an extsnslon of time to May 7, 2003 in arder te provide
answers to Request 2. However at this ime Mazda Is providing a pariia| response & this request
A saarch of our racords indicates gs follows for “d", “a” and “F.

Number of Reporis Appencix No.
a consumer complaints, Inchuding those from TBD TBD
flest epmrators;
b. field reporte, Including dealer field reports; TED TBD
e. fapeorts Invoing a crash, Injury, or fatallty, TED TAD
basad on claime againgt the manufiacturer '
invalving & death ar injury, notices received
by the manufacturer alleging or proving that
2 death ar injury was caussd by & possible
defect in a subject vehicle, property damage
claims, consumar complaints, or fisdd reports;
d. proparty damage claims 3] NA
- @. third-party arbitration proceadings where 0 _ NA
Mazda Is or was a parly to the arbitration; and,
f. lewsults, both pending and closed, In which 29 Appandix B

Mazda is or wes a defandent or codefendant.

Laweuite: Maxda has raviewaed its lagal filas and hae Identified 28 lawsuits that may be ralated to the
alleged dedect. One of tham Is a personal Injury claim alleging that an occupant was injured as a
result of the alleged defect (Gary Lord énd Lois Lord v. Mazda Motor of America, [nc.). At this polnt
Mazda hes ne mfarmetion regarding tha validity of the akegations made In the eweuit. Tha remaining
lewsulta seak compensation for braach of wamanty associeted with the alleged defect Information on
aach lewsult Is provided In Appendix 8 In response to Requests 3 and 4,

3. For each item (complaint, repart, claim, natice, or mattar) within the scope of your rsapanse (o
Request No. 2, siats the following Information:

d. Mexda's flls number or other identifier used;

b. the cetegory of the tam, s kantified In Request Mc. 2 (Le., consumer complaint, feld nepot, &iz.);

¢ Vahicla cwner or flsst nama {and fiset cantact pereon), addrees, and telesphane number;

d. vehicie's VIN;

8. vehicle’s meke, modal and modsl year,

1. vehicle's mieaga at lime of incident;

g. Incldent daks:

h. report or &faim date;

i. whather a crash i allaged;

|- whether property damaga is alleged;

k. number of alleged Injuriea, if any; and,

I, numbar of alleged fiatalitisa, i any,

Provide this information in Microsoft Access 2040, or a competible format, sntitled
"REQUEST NUMBER TWO DATA " Ses Enclosure 1, Data Caollection Disc, for a pre-formatted table
that provides further details reganding this submission.

Anewer 3
Detailed informatian on the lawsuits Idantifisd In reeponas to request 2 can be found In Appandix B.




4. Produce coples of all documenits nelated to sach [tem within the scope of Requeat No. 2.

Organize the documents sepamtely by category (i.e., conewner complaints, field raports, ete,) and
clewcribe tike method Mazda usad for organizing the documents.

Angwer 4
Documents related to the lewsuits identified in responge o mguest 2 can be faund in Appandix C

{fla: 2003-03-25) in tha anclosed copes.

£. State, by model and modet yoar, a total count for all of the folkwing cetegores of claims,
collectivaly, that have been pald by Mazda to date that relate to, or may relate to, the alaged defect
in the subjact vehicks; warranty claims; extended wamanty claims; claime for good will mervices that
were provided; fleld, zone, or similar edjustmants and raimbursements; and wamanfy claims or
rapairs made in accondance with a procedure speciied In a technical service bulletin or customar
katisfartion campaign.

Saparately, for aach such clalm, state the following information:

&. Mazda'a claim number,

k. vahicle owner or fleet name {and fleet contact panson) and telephons numbar,
c VIN;

d. rapair date;

a. vahlole mileaga at time of repair:

f. repairing dealer's or facility’s nama, talaphane numbar, clty and stete or 2P code;
g. leber operation numbaer;

h. problem cods;

|. repiscement part numbens) and dascription(s);

j- concem siated by cusiomer; and,

k. comment if any, by daalarftechnician ralating to clalm and or repalr.

Angwar 5
Wa hava identified a total of 11,122 wamanty ¢laims that may nelate to this alleged defect They are
coded in our data as Problam Coda 04, indicating engine atalls whila driving =il not restart and
Preblem Coda 08, engine stafe while driving —will start.

Problem Code 04: 885 reports
Problem Code 95 10,237 reporta

It s difficult to accurately ientify the wamanty clafms that redate b the alleged defect

Please noto that the wamanty claims sne submitted to Mazda by dealers sasking payment for
repairs they have made and oftan do not contain sufficlent information to accurately determing why
& repalr was macda, If the repalr waa apprapriate, or evan if the repair was necesaary. In our opinian,
the information provided in these warmanty cleims is Insufficlent to eupport a determination that
ralata to the alegad defect in the subject vehicles.

Please see the Appendix D {file: 2003-03-18) on the enclosesd CD &r a data of warranty claims
categorized by ‘a — I gy above. '|” concema smisd by customer and ‘K™ comments by
cealariachnician are not available from Mazda's warranty clalm daka base.




8. Describe In detall the seanch criteria used by Maxda to idantify the claime identified In response o
Reguest Na. 5, Including the Rabor operations, problem codes, part numbers and any cther
partinant paramaters usesd, Provide 8 lst of an labor operatons, kabor operation, descriplions,
prablam codes, and problem code descriptions applcable to file alleged defect in the subject
vahicles. State, by make and model yaar, the terrna of the nerw vahicls warmenty coversge offered
by Mazda on the subjact vehicles (l.e., the number of mantha and misage for which coverage i
provided and tha vahicle mywtems that are coverad). Deecriba any extended wamanly covarage
option(s) related to the alleged defect that Mazda offered for the subject vehiclea and state by
option, modal, and modsl year, the number of vehiciss that are coverad under each such extended

warranty.

Answear §
Appendix D containa a description of the saarch criteria usad to dantify those claims that may ba
conaiderad responsive to Request 5.

7. Produce copies of all service, wamanty, and other documents that relate to, or may relais ta, the
aileged defect in the subject wehicles, that Mazda has |ssusd to any dealers, regional or zone
offices, fisld officea, fieet purchasers, or other entities. This includes, but ia not limited to, bulletins;
acvisories, Informational documents, training documents, of other documants or communications,
with the axception of standard shop manuals. Aleo include tie |atest draft copy of any
commurication that Mazda |s planning o lsaue within the naxt 120 days.

Anpwer 7
At the requast of Fard, Mazda hava issued a relevant service buletin on Agril 28, 2002, Please

aea tha Appendix E as Mazda response at FEQ1-043 on May 10, 2002,

8. Descrbs all asssssments, Bnalyses, teafs, lest results, studies, surveys, simulations,
irvaatigations, Inquiries and/or evalustiong [eallectvely, "actions®) that ralete to, or may rekte to,
the allagad dafect In the sublect vohicles that have bean conducted, are baing conducted, ara
plannad, or are beng planned by, or for, Mazda. For each auch action, providae the following
informatior;

a. petion tile o identiher;

b. the actual o planned start date;

. the rctual or expected end date;

d. briaf summary of the subject and objectiva of tha action;

&, éngineering group{s¥supplier(s) mapcnsible for dealgning and for conducting the axtion; amd,

f. a brief summary of the findings andfor conclusions resuling from the action.

For each action identified, provide copins of all documents related to e action, regardiess of
whather the documenta are in interlm, draft, or final faom. Organize the docurnents chronologically
by action.

Answergd
Mazde has not conductad any study, survey, or investigation pertaining (o the allaged defect since
Mazda hes neither design nor manufacturing responsibility for the subject vahlcles.
Fisase 368 Ford's response by Request & for EAJ2-02T.




. Describe all medifications or changes mada by, or on behal of, Mazda In the dealgn, matarial
compeosaltion, manufactura, quallty control, supply, or installation of the subject components, from
the start of production to date, which relata, or may relate, o the afeged defect In the subject
vaficles. For each such madification or change, provide the following information:

a. the date or approximate date on which le modification or change was Incorparated into vehlcla
production;

b. a detailed descrplion of the madification or change;

. the reason(s} for the madification or change;

d. tha part numbers (genvice and enginearing) of the originel component;

. the part number {service and angineering) of the madifiad companent;

f. whather the origina unmaodifisd component was withdrawn from production ancior sale, ard if so,
When;

g. when the modified component was macde available as a servica companent; and,

h, whethar the modifiad component can be interchanged with aarfer production components.

Algn, provide the above Information for any modification or change that Mazda is aware of which may
be Incorporatad into wehicle productian within the next 120 days.

Answer
Mazda has neither design nor manufacturing reaponsibilty for the sublect vehicies.
Please ses Ford's respanes to Reguest B for EADZ-027.

10. State the number of sach of the following that Mazda has sold that may be usad i the subject
vahicies by companent name, part number {both sarvice and engineering/prod uction), madel and
modal year of the wehicle in which it is used and month/ysar of sale including tha cut-off date for
sales, If applicable:

a. subject components; and,

b. any kits that Ilve bsen relegead, or developad, by Mazda for uzs in servica repairs to the subjact

companent/agzambly.
For aazh componant part number, provide the suppliars neme, sderass, and appropriate point of
gontact (nams, ttks, and telephons number). Also kisntiy by make, modal and madel year, any
othar vehicles of which Mazda Is awars that contain tha ldantical component, whather Inetalled In
production ar in s#rvice, and stale the applicabls dates of production or service Lsage;

Answar 10
Mazda wervice parts are sakl by Mazda in the Unltad States to suthorized Maxda dealers, and we
have no means by which o determning how meny of the parts ware actuslly inetslled an vahicles,
the vehicle moded on which B particular part was installed, or the reazon that the inetallation was
rmade, However, In an attampt (o be responsive ko your requast, Mazda is providing the requested
port sales information as follows.

4. Cootent Fan relay {Part No, BTDA-B7740); =**
Coolant Fan relay is used as Coolant Fan relay and as Engine Electranic Contral (EEC)
relay. Tharefore wa can not identify tha number of the pert sakes only for EEC.

b. Powertrain Control Moduls (Part No. AJ0S-18881, AJY1-18a81); =™

c. kle Alr Contra! {LAC) valve {Part No. 20880} =

d. Ignition Switch {Part Mo, ***"); *= =

Pleane ses the Appendix F (file: 2003-03-30) for data of Monihly Parts sales volume.

Supplier and Addrass:
Mazds hes no exact information of the suppliers and thelr addreesas, becausa Mazda is
purchiasing these parts from Ford as asrvice parts and also Mazda did not devalep thie angine
and the angine control systern. Please sde Ford’s reapanss to Requaest 10 for EADR2-027.
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GORBERG, GORBERG AND ZUBER

By: DAVID J. GORBERG Attorney for Plaintiffs
Identification No. 53084

1234 Market Strect

Suite 2040

Philadelphia, PA 19107

(215) 563-7210

CRYSTAL BECKER  COURT OF COMMON PLEAS
741 North Halstead Street :
Allentown, Pa 18109 : PHILADELPHIA COUNTY

VE. TERM, 2002
MAZDA NORTH AMERICA, INC.
7755 Irvine Center Drive
Box 19734 :
Irvine, CA 92713 1 NO.

COMFLAINT

1.  Plaintiff, Crysisl Becker is an adult individusl citizen and legal resident of the
Commonwealth of Pennsylvanis, residing et 741 North Halstead Street, Allentown, Pa 18109.

2. Defendant, Mazda North Americs, Inc., is & business corporation qualified to do
businezs and repularly conducts buginess in the Commonwealth of Pennsylvania with it's legal
residence and principal place of business at 7755 Irvine Center Drive, Box 19734, Irvine, CA

92713,




BACKGROUND

3 Plaintiff incorporates by reference paragraphs 1 and 2 a8 fully as if set forth here
length.

4, On or shout June 11, 2001, Plamtiff leased a new 2001 Mazda Tribute
manufactured and warranted by Defendant bearing the Vehicle Identification Number
4F2YJ06101KM57758. The vehicle wes purchased and registered in the Commaonwealth of
Pennsylvania,

5. The price of the vehicle, including registration charges, document fees, seles tax,
but, exghuding other collateral charges not specified, totaled more than $21,10% 08,

6. Pleintiff avers that as a result of the ineffective rapair ettempts made by Defendant
through its autharized dealer, the vehicle cannot be utilized for the purposes intended by Plaintiff

*at the time of acquisition and es such, the vehicle is worthtess.

7. In copsideretion of the purchase of the sbove vehicle, Defendent, issued to
Plaintiff several warranties, fully outlined in the warranty booklet.

8. On or about June 11, 2001 Flaintiff took pquun;'mnufﬂmabnvemmﬁnmd
vehicle and experienced nonconformitics, which substentially impaired the use, value and/or
safety of fhe vehicle. |

9. Said nonconformitiea uonaimudnﬁbmwunotﬁnﬁmdm,defecﬁwmm
Copies of repair raceipts are attached hereto and marked as Bxhibit "A".

I0. 'Ihenonconhmiﬁm_vinlatnﬁnmqrm written warranties igsuesd to Plaintiff by
Defendant. |

11.  Plaintiff avers the vehicle hag been subject to repair more than three (3) times for

the seme nonconformity, and the nonconformity remaing uncorrected.




12, Phinﬁﬁ'haéduﬁmedthenonoonfumjngwhicletumamhnﬁudmviumd
repair facility of the defamdant on numerous occasions. After a reasonable number of sttempts,
Defendant wes unsble to repair the nonconformities.

13.  Ineddition, the above vehicls has or will in the future be out of service by reason
of the non-confotmities complained of for a cumulative total of thirty {30) days or more.

14,  The vehicls continwes to exhibit defects and nonconformities which MIF
impair it's vse, value and/or safety. |

15.  Plaintiff avers the vehicle has been subject to additional repair attampts for defects
and/or nonconformities and/or conditions for which the Defendsnt ard or it's entharized service
cemter, mey not have maintainsd records.

16.  Flaintiff has been and will continue to be finmmoially dameged due to Defendant*s
intentional, reckless, wanton and negligant failure to comply with the provisions of ite’ warranty.

17.  Plaintiff secks relicf for losses dus to the nonconformities emd defects in the sbove

mentioned vehicle in addition to attormey fees and ali court costs.

18.  Plaintiff hereby incarporatea all fiucts and sllegations sct forth in this Complaint
by refermnce as if fully set forth at length herein,

19. ' Plaintiffis a “Consumer” as dsfined by 15 U.S.C. §2301(3).

20.  Defendant is e “Warrentor” aa defined by 15 U.8.C. §2301(5).

21, Plaintiff uses the subject product for personal, faaity and houselsold purposes.

22, Byﬂmte:msufthe.mcprmwﬂttmwmmﬁcamfmadtuinﬂﬂsﬂumplaim

Defondant agreed to perform effective wammanty repaira st no charge for parts and/or labor.




23.  Defendant failed to make effective repairs.

24, As u direct and proximate result of Defendant’s failurs to comply with the express
written warranties, Plaintiff has suffered damages and, in accordance with 15 U.8.C. §2310(d)
{1), Plaintiff is entitled to bring suit for such damages and other Iegal and equiteble relief.

25.  Scetion 15 U.8.C. §2310 (d) (1) provides:

If' a consumer finally prevails on an action brought under paragraph (1) of this
subeection, he may be allowed by the Court to recover as part of the judgment a
sum equs] to the emount of aggregats amount of costs and expenses (including
aitomey fees based upon actnal time expendsd), determined by the Court to have
been reasanably incurred by the Plainfiff for, or in somnection with the
commencement and prosecution of such ection, unless the Court, in its discretion
shall determine that auch an award of sttorney's fees would be inappropriate.

26.  Plaintiff avers that upon suocessfully prevailing npon the Magnnson-MMose claim
herein, all attomey frea are recoverable and are demanded ageinst the Defendant. |

WHEREFDEEE.Hﬁnﬁﬁmpmtﬁlﬂydmdsjwdmaminhiaﬁmmdagﬁmtthe
Dﬁdmthm amount equal to three (3) iitnes the purchass price of the subject vehicla, plua all
available collateral changes and attorney feee. Amonnt not in excese of $50,000.00.

. COUNTIO
UNIFORM COMMERCIAL CODE

27.  Plaintiff hereby incorporates ell the paragraphs of this Complaint by referencs as
if fully set forth at length hersin.
28.  The defects and nonconformities existing within the vehicle constitute a breach of




contractual and statutory ui:ﬁgﬂiumoftheﬂeibndmimludingbutnutﬁnﬁtndtmhcfolluwing;
| a  Breach of Express Warranty

b. Breech of Implicd Warranty of Merchentability;

c. Breach of Imphed Warranty of Fitness For a Particular Purpose;

d. Breach of Duty of Good Fath,

29.  The purpose for which Plaintiff purchased the vehicle include bt a.re not limited
to bis persenal, family and housshold use.

30. At the time of this purchase and at all times subsequent thereto, Plaintiff has
justifisbly refied upon Defendant’s express warmantiss and implied warmanties of fitness for a
particular purpose and implied warranty of merchantability.

31, At the time of the purchese and et all times subsequent thersto, Defendant waz
aware Plaintiff was relving upon Defendant’s express and implied warranties, obligations, and
representations with regard to the subject vahicle.

32.  Plaintiff has incurred damages as 2 direct and proximate result of the breach and
filure of Defendant to honor its express and implied warrantics.

33, 'smmmm.mmmuﬁmm.mmmmufmmim
phua all collateral charges, including sttorey feas and costs, s well as ofber expenses, the full
exient of witich are not yet known.

'WHEREFORE, Plaintiff respectfully demands judgment in his favor snd against
the Defendant in an amount equal to three (3) times the purchase price of the sbject vehicle,

plus all available collatoral changes and attorhey foee, Amount not in sxcess of $50,000.00,




34. Plantiff hereby incorporates all the paragraphs of this Complgint by reference as
if set forth at length herein.

35.  The Unfair Trade Practices and Consumer Protection Law defines unfalr methods
of cornpetifion to include the following:

(xiv}). Failing to comply with the termes of any written guaraintee or warranty given
to the buyer at, prior to, or after a contract for the purchase of goods or services is
made.

36.  Plaintiff, as a Pennsylvania resident, believes, and thcrqfnre. avess the reckless,
wanton #nd willful failure of Defendant to comply with the terme of the written warranty
constitutes an wvafair methed of competition.

37." Section 201-9.2(a) of the

guthorizes the Coutt, in ite discration, to award up to three (3) times theactualdmngeasuatnined
for violations of the Act. '

WHEREFORE, Plaintiff respectfully demands judgment in his favor and ageinst the
Defendant in an stnoumt equal to three {3) times the purchase price of the subject vehicle, plus all
available collaters] changes and attornay faes. Amount not in excess of $50,000.00.

GORBERG

BY:
D J. GORBERG, ESQUIRE
A for Plamti{f




GORBERG, GORBERG AND ZUBER

By: DAVID J. GORBERG Attorney for Plaintiffs
Identification No. 53084

1234 Market Street

Suite 2040

Philadelphia, PA 19107

(215) 563-7210

MARILYNBYKENS . COURT OF COMMON PLEAS
1389 Steuben Street : :
Pittsburgh, Pa 15220 . PHILADELPHIA COUNTY

ve. ; TERM, 2002
MAZDA NORTH AMERICA, INC.
7755 Irvine Cemter Drive |
Box 19734 :
Trvine, CA 92713 : NO.

COMELAINT

1. Plaintiff, Marilyn Bykens is an adult individual citizen and legal resident of the
Commonwealth of Pennayivania, residing at 1389 Steuben Street, Pittaburgh, Pa 15220.

2. Defendant, Mazda North America, ne., is a business carporation qualifisd 1o do
buginess and regularly conducts business in the Commonwealth of Parmaytvania with it's lagal

residence and principal place of business at 7755 Trvins Center Drive, Box 19734, Irvine, CA

92713,




BACKGROUND
3. Plaintiff incorporates by referenice paragraphs 1 and 2 as fully es if set forth here
length.
9. On or about May 26, 2001 Plaintiff purchased a new 2001 Mazda Tribute

manufactured and warranted by Defendant beaning the Vehicle Idmtification Number
4F2YU06151KM57609. The vehicle was purchased and registered in the Commonwealth of
Peqneytvania.

5. The price of the vehicle, including registration charges, document fsos, sales tax,
bat, excludmg other collateral charges not spacified, totaled more than $19,741.20.

6. Plainﬁﬂ'avmthﬂuaréauhuftheineﬁecﬁvcmpﬁuﬁempumﬂnbyhufenﬂm_
through its authorizad dealer, the vehicle cannot be utilized for the purposes intended by Plaintiff
at the time of acquisition and as such, the vehicle is worthless.

7. In consideration nfthc'pmchhu of the above vehicle, Defendant, issned to
Plaintiff several watrapties, fully outlined in the warranty booklet.

8. On or about May 26, 2001 , Plaintiff took posseasion of the above mentioned
vd:icle.md experienced nonconformities, which enbstantielly impaired the use, value and/or
safety of the vehicle,

9, Said nonconformities consisted of, but was not limited to, dsfective engine.
Copies of repair receipta are attached hereto and marked as Exhibit "A". h

10.  The nonconformities violate the express written warranties isgued to Plaintiff by
Defendant.

11.  Plaintiff avers the vohicle has been subject to repair more than three (3) times for .

the same nonoonformity, and the nonconformity remeins uncorrectad.




12 Plamu.ffhas delivered the nonconforming vehicle to an authorized service and
repair facility of the defendant on numerous ogcagions. Afler a reasonable number of attempts,
Defendant was unable to repair the nonconformities.

13.  Inaddition, the above vehicle has or will in the future be out of service by reason
of the non-conformities complained of for a cumulative total of thirty {30} days ar more.

14.  The vehicle continues o exhabit defests and nonconformities which substantially
impeir it's uge, value and/or safety.

15.  Plaintiff svers the vehicle hes been subject to additional repair attempts for defects
and/or nonconformitics and/or conditions for which the Defendant and or it's suthorized service
ceater, may not have maintained racords.

16.  Plaintiff hes hummdwﬂlnunﬁnucmbeﬁnmmiauydamased.duumﬂafmdam's
intentional, reckiass, wenton and negligent failurs to comply with the provisions of its’ warranty.

17.  Plaintiff seeks relief for losses due to the nonconformities end defocts in the above

mmﬁomdvdﬁnhiiladdiﬁmmmﬂ&umdﬂlmm.

18.  Plaintiff hereby incorporates all fects and allsgations set forth in this Cormplaint
by reference as if fully set forth at length herein.

19.  Plaintiffis a “Consumer” ag &uﬁmﬁy 15 U.5.C. §2301(3).

20,  Defendant is 2 “Werrantar” as definsd by 15 U.S.C. §2301{5)."

21.  Plaintiff uses the subject product for personal, family and household purposes.

22. By ihe tenms of the express written warranties referred 1o in this Complaint,

Defendant agreed to perform effective watranty repairs at no charge for parts and/or labor.




3.  Defendant failed to make sffoctive repairs.

24,  As a direct andd proximate result of Defendant's failure to comply with the express
written warranties, Plaintiff has sufferad damages and, in accordance with 15 U.S.C. §2310(d)
{1}, Plaintiif 15 entitled to bring suit for such damages and other legal and equitsble relief.

25.  Section 15 U.S.C. §2310 (d) (1) provides:

. H a consumer finally prevails on an action brought vmder paragraph (1} of thiz
subsection, he may be allowed by the Court (o recover as part of the judgment a
sum cqual to the amount of aggregate amount of coats and expenses (including
attorney fees based upon actnal time expanded), detarmined by the Court to have
been reasonably incurred by the Plaintiff for, or in connection with the
commencement and prosecution of such action, untess the Court, in jts discretion
ghall determine that such an award of atiarhey’s fees would be insppropriate.

26.  Plaintiff avers that upon suceessfully prevailing upon the Magmison-Moss claim
herein, all attorney focs arc recoverable and aro demsnded against the Defendant.

WHEREFORE, Plaintiff respectfully demands jodgment in his favor and egainst the
Deftadant in an amount equal to thres (3) times the purchase price of the subject vehicle, plus all
available collateral changes and attorney fees. Amount not in excess of $30,000.00.

COUNT Il |
UNIFORM COMMERCIAL CODE

27.  Plaimtiff hereby incorporates all the paragraphs of this Complaint by reference as
if fully set forth at length herein,

28.  The defects and nonconformities existing within the vehicle constitute & breach of

contractual and statutory obligations of the Defendant, including bui not Limited to the following;




8. Br;mchofExpr:sszt}r

b. Breach of Implied Warranty of Merchantability;

C. Breach of Implied Warranty of Fithess For a Patticular Purpose;
d. Breach of Duty of Good Faith,

29,  The purpose for which Plainfiff purchased the vehicle include but are not lirited
to his personal, family and houschold use.

30, At the timc of this purcheac and at all times subsequent thereto, Plaintiff has
juatifiably relied vpon Defendani’s exprees warrenties and implied warranties of fitness for a
particulsr purpose and implied warrsnty of meschantability. |

31.  Atfthetime of the purchase end at all tmes subsequent thereto, Defendant was
aware Plaintiff was ralying upon Defendant's express and implied warranties, obligations, and
representations with regand to the sphject velncle.

32.  Plaintiff has incurred damages as a direct and proximats result of the breach and
failure of Defendant to honor its express and implied wamranties.

33,  Such demages include, but are not limited to, the purchase price of the vehicls
plus all collateral charges, including sttomey fees and costs, as well as other expenses, the full
extent of which are not yet known,

WHEREFORE, Plaintiff reapectfially demands judgment in his fivor and agemst
the Defendant in an anomnt eqoal to three (3) imes the purchase price of the subject vehicle,

plus all available collateral changes and atiorney fees. Amount not in excess of $50,000.00.




34. lenuffhamby incorporates all the paragraphs of this Complaint by reference as
if et forth et length herein.
35.  The Unfair Trade Practices and Consumer Protection Law defines unfair methods
of competition to include the following:
(xiv}. Failing to comply with the terms of any written guarantee or warranty given
to the buyer at, prior to, or after a contract for the purchase of goods or services is
made.
36.  Plaintiff, a5 a Penngylvania resident, belicves, and therefore, avers the reckless,
wanton and willfit] faslare of Defendent to comply with the terme of the written werrenty
constitutes an anfair methad of campetition.

37. Secton 201-9.2(a) of the Unfai

authorizes the Court, in it discretion, to ewerd up to thres (3) times the actual damages sustsined
for violations of the Act,

WHEREFORE, Plaintiff respectfully demeands judgment in his firvor and against the
_ Defendant in an smonat equal o thires (3) times the purchase price of the subject vehicle, plus all

available collateral changes and attorney fees. Amount not in excess of $50,000.00.




. 853 Pelley Drive

IN TI-I'E COMMDN I'LEAS COURTY OF CUYAHOGA, COUNTY, OHIO.

460946

FRMGIK CATANESE
Cleveland, Ohio 44109
Plaintiff,
v. o No. . -
o : GG RSTGLLER AL DUIULE
MAZDA MOTOR OF AMERICA, INC,, JURY DEMAND ENDORSED HEREQN
o/o Takeshi Tanahira - : :
7753 krvine Center Drive
Irvine, California 92618

© NOW COMES the Plaintiff, FRANK CATANESE, by and through his dttorneys,

mrm & MOSS, LTD., and for his complzint against Defendant, @uﬁﬁ'mmn OF
':ummcﬁ,mc..-negeﬁmaﬁnmﬁmﬁmufou@;. | B

k: ]"lamufﬂFRAHKCATANESE{“Plamuﬂ”},mmmdewhomatallm' .
rdwmhuﬁomudmsmthcsmgfﬂhin. | B

2 mrmmznamnmnmmmmmc (“Ma:mhcm:"},iu
'mmmummthmudmdobummmmmcfommlmmmm
num:fuhnaakmddisﬁbuhpnnfmhrwhﬂumdnlnedeqmmmm
'Mm:ﬁmmunlmmﬂxbumneuofmkﬂmg.mpplmmdﬂhuammmmﬂm-'.'_.'-__
| 'pnbhculargcthmushasyMnfauﬂ:onzeddulus}nps. mcludmgMazdaSnbnfBedfntd
_(“Sellar“} memdmmmmmmmfmsmufmmmmmmgu L




BACKGROUND . _

3. Onorsbout December 4, 2000, Plaintiff purchased frosa Seller a 2001 Mazds
Tribute (“Tribarte™), manufacnured and/or distributed by Manufacturer, Vehicle m&:ﬁﬁuﬁm
Number 4F2Y1J081X1 KM38504, es reflected in the document attached hereto as Exbibit A.

4. The ]mue of the Trihute including certain mllateral charges, such as regmmunn
chm'mdocmmntfees.arﬂ:alum butcxc]uﬂmgﬁnanuchmtotalcdmnmmm
SZTJEI .45

-5._ lemffnversthatuamnlltnfuuffecuvempmrathmptsmdaby Manufacmmr

- 'nﬂmrhaacﬂ(s},ﬂwTrlhmemmtbnuuhzedfmparwnd famllymdhuusdmldmnw

mtmdedbylenﬂfFatmehmeofm n@qumhnn

6 Innonmdnratiopforﬂupmchmufﬂm'lhbme Mmuﬁacm:mumdmﬂmpphed -

. 'mwm“ﬂumwmuhmmdud:ngathru(ﬂymﬂﬁﬂyﬂmﬂﬁﬂﬂﬂﬁ)mﬂe

‘“hmwm-bvmm‘"mw | _ |

. 7. . Onorabout January 27, 2001, lenhﬂ'mnkpummoftthﬂhumm
.ahunlyﬂmuﬂﬂ:xpeﬁmmedm:vmnmdafuulmdhebwwﬂchmhﬂmm?mmmm,
.' \'aluaandr'uunfetyofth:Tnhute. | o -
8 mmmwmmmmummmms
"umdmpm&byummcm | |
9’;_{_ Plunﬁﬂhasde]wtmdthnTribulemMmquauﬂmﬁmdmmng -
“.'dulmlupsmnumemusmcmmu . _
| o 10. lenﬁﬂ’hsbrbughtﬂanbmetoSeﬂ&rmdformaudmnudmdedemf |

-----

':JMuuufaﬂuru for lttempted repeirs to vatious dei‘m and nmmunformihm mcludmg but not

L :Iimifedm




a Defective engine, ﬁnlsystﬂndemPCMuwldmedbyﬁlewlncle
: stalling and a fuel smellmmhngnﬂnywvahmle
b. Defective door pencls; end -
. Auyaddmnmldefcntsuﬂ!ormn-cunfunmuﬂascunmmdmﬂmmpm
records of Mnﬂufachlm"s mnhnrlzed dealershipa.
11. Plaintlﬂ"has pmvlded quufaclum sufficient opportunity 1o rnpmrmdr‘nr replace
theTnbut: pursuanttnltawnthenmauu:s. | |
12, hﬂ:rnmsonablenmﬁm*uf:ﬂemptstucurethedcfeclamPlunhﬂ'nTnbuta.
ﬂwummcnmmdmmmdmemgdeﬂmhpmmmhhmdfmhwﬁﬂedm
- -Irepmrﬂnnmmnﬂ)nnhmm:ephceﬂmTﬂh}m,upmddedinthEMm&cMeﬂwﬂm -
13, Plaintifbas jugtifisbly lost confidence i the Tribite's sfety and reliabiity, and
| .uaidmllimnfmmiﬁﬁnhwemhmnﬁnlllyimpi:-pdﬂwuu,vdueﬁpﬁmuqu;_nfﬂmf[‘ﬁﬁmeﬁ_.
Pleintiff. | |
TR Saldnomonfonmnexwuldnutmumblrhavehemdmowudbrrhmhﬂ'pnm
Iul’lmnhﬂ‘uweptumofﬂanbute . o
| 18. m:m:&mumm&mmmmuofﬂwmmﬁ
wnhngunneum:berzl 2001. ﬁmpfufﬂumvnmtmnofmpmhtmrlamhedund

' labeled as Phaintif's Exhibit B.

. 16.'- A.tthemneofmncmtheTn‘bum“usmmhmﬂmﬂythammmmnn __

| deﬂmnxmptfordmmumdbyﬂmmmfﬂmﬁamﬂmﬂmmmdm

. bR Mmmcumhumﬁuadﬂmﬂ’smﬁmmn andhaneﬁnedtu

pmﬂdePlamuﬂ"wlthﬁemnEdHamwluchthhﬁ'umﬂaduponmmmm S

' ;1 S
SR




18, ﬁfﬁhﬂeﬁaﬁninndﬁeﬂiwuﬂmmchmﬂblemﬁdiﬁmmdmm
t0 exhibit some o ufummwmaefmmmmmyhn@mmﬁue |
audfufnafﬂy. | | |

19, Pmﬁﬁmmﬁmﬁllmﬂmmuﬁmlydumgddmm
Manufsoturcr’s failure to comply with the provisions of its warranty.
CH OF W
THE MAGNUSON-MOSS WARRANTY ACT
| :u '_ Plunﬂﬂ'm-alleguandmmbymfﬂmmuﬂmmhﬁ:ﬂymfmﬂlhm
'aupmmnfmucmmmfmmm
| 21. leuhﬂ'lupmhaserufucumumerpmduﬂtwhnmcnmdﬂwTﬁbutedmnsthe
dlraﬁnnofnwﬁttmmpﬁﬂﬂmﬂﬂtoth:Tnbmmwhnll'cnuﬂndbythetcrmsuf-
. mmwmmmmmﬂmmmﬂmn{mw
o _ 22. Mmufanmmma‘jmmn mpgedmmebumuf'mahngamumﬂ
" | pmductdimntlymhbletol’lamhﬂ' | |
. om, Sdluummﬂmmddualmhpmdggmtufﬂmnfnm designated to
pﬂfmmmplnmwhmlmpmanmu&cmﬂ’:whhmm |
Y Plaintif’s purchase of the Tribute was sccompanied by written factory warranties
| meukammdmwm an undertaking in writing
.'_-mmmmmmmnmummﬂrmmpmmmMmm .
-’g-_theTnhuumthemmmmeTnbumfmummmspemﬁmummfonhmme

L I
I ""':"'\!"ﬂ",! '!". S




2. Sﬂdwmhnmﬂ:chuuufﬂmbﬂ;mnofﬂmmumbﬂwemﬂnﬂumﬁﬂ"
and Mamufscturer for the sale of the Tribute to Plaintiff.

26. Mdmnfmw:mmmm&,mdpmsmiﬁm\

27, Plaintiffhas mef all of his obligations and provarcitians 85 provided i the written

28, Asadinect and proximate result of Manufacturer's failure to comply with its
mﬁﬁmﬁaPHuﬁﬁMWWMhmﬁiﬁlsus.p. .
'§2ﬁlb{d]{1},Pﬁﬂﬂhmﬂﬂﬂmm.mﬁﬁrsmhmmmmuﬂquim o
relef, including attormeys” foes incurred ia connection with thisaction.

 WHEREFORE, Plaiuf, FRANK CATANESE, prays for judgment against
Mmmﬂmntufnﬂm | - .I

a .RmmufallnmumdmdmnuﬁminvMthheTﬂbme,mdlu
mc:dnmlmﬂmquenualdunasesnmd mcludmg.hmmhmihd
. 1o, all finance charges incurred;
b. All reasonable attorneys’ fees, witness foes, court costs and other fees
- incurred by Plaintiff; and . o
c. Suchnﬂlcralﬂﬁmhﬂféliefﬂutﬂﬁnﬂumdwmsjustmdappmpﬁm.

: 29.. thﬂﬂ‘m-aungcamdmeommbyrefemuthnughﬂﬂlymtfnﬂhwdn.
" al,lpurapn.plunftluaﬂ:mphntutﬁﬂhahove o _

_30.,. TheTnbuhepumhauedbylenuﬂ'wumtgmtmlnmhedmtyof
Imm'chauublﬂtyﬂdeﬁnedm 15US.C. §2301(7),runnm.gﬁmnﬂmMmu&mu'crtomePhumﬂ'-j_



3. '_Mmufachue;-isasupﬁlicrnfwm.aﬁ.n*m“mﬂgediuﬂm
muimo%maﬁngammrproam directly avadlsble to Plaintiff. |
32.  Manuficturer s probibited froin disclaiming or modifying any implied warranty
whmmakmgahﬂnmmlymthem
33,  Plaintiff's Tribute wag implmdl}r mmnwd to be substantially free of defects and
nmmfomnummbuthmamnﬂmdmrhmﬂup,mdﬂmehyﬁtfnrﬂwommmfor
 which the Tribute was intended, o
34, Whabwe-ducnbeddafectsandmmnnfmnmﬁprmnmtheTn‘hne:em-
ﬂ:eTﬂhuhmmmhmqumueﬂnblemdfmumfe.mdthemhymtﬁtfurﬂmmﬂmmd
. umhﬂpurposeforwhmhtheTn’hnewumtended.ur:pmmtedbmeﬂww
| 15, Aumultofﬂnbtuch:sufuuplmdwatmtybrhimufam Plaintiff is
wnhuutth:msmﬂevﬂueafﬂanhutedemmﬁ'huwffemdmd:ununuﬂmmﬁfer '
mmndmngm,uuludmgm;ru fmmmedmmnmummthﬂmm :
| WEWMMTANBSEWMJMMM
_' Mmﬂﬂwulhlluwn. _ ) | | |
o Rcmmofﬂlmqmupudmdluﬂnuﬁminvnlucnfﬂmmbme and ali
- --incidental and consequential damages inctired, including, but not limited
tn,allﬁmmenharsummd. :

' . All reazonable attorneys’ Mmmfmummmm&u
incurred by Plaintiff und |

el smmmwmmfﬁmswmsmmwm :

© 36, lermﬁm-aﬂegumdmmrpmtubyrefnmceuthuughfuﬂymﬁrﬂihm~
: .allparnpq:h:nfﬂﬁaComplamtmfﬂﬁhahwe e




37.  Purssant to OR.C. '_51345.?2, Mamufacturer bas been unsble to conform the
Teibite to the written warranties issued 10 Plaintiff by Manufacturer sfier s reasonable number of
mpuraﬂanptstumdwhml: ..

38. PumlmmDR.E §134STZ{B].PImnhﬁ'1unmledtnareﬁmdnﬂheﬁnll
pumhnnpnuuﬂhewhmle,mcludmga]lcﬂllamalchargﬂandfmchmmdfora
mplnumuﬂvctncle,plusaﬂaﬂnnwyfcesmﬂmm

' WHEREPORE, Plaintiff, FRANK CATAN ESE, Pl'-l}'l for judgmr.nt againsgt
Mmuﬁutnraraufullum
Retum of the Tribute’s pmhmpﬂnemdall nmldmtul and consequertial '
 damages incwrred by Pleintiff,. .
Remofaﬂﬁ:muchmwmumdbyﬂamﬂffforthel’nm
All reasonable attorneys’ fucs,mttmsfus,nmrtmsﬂmdnthm'fm

.incurred by Plaintiff; and
Sunhothermdﬂuﬂhcrrch:fﬂutﬂnsﬂnmdmjustmdwm

- -mmm
P]nmuﬁ'dunuﬂumalbﬂmyunalhuuumﬂuum:m, axceptfnranjrmmlanngtn :
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David B. Levin
Ohio Registration No. 0059340
Mitchel E. Luxenburg -

Chio Reglamon Nu 00?1239.

Krohn & Moss, Ltd,

- 1801 B, 9th Sueet
 Suite 1710 -
Cleveland, Ohio 44114
(216) 348-0666

Mailiog Address:

120 W, Madison Street &

10th Floor .
Chicago, {llinois 60602

{312) 578-9428 or (838) 595-365&

fax: (419) 818-1376

e-mail: dleﬂn@mnmmluﬁmtarnat ' N _
' Gumaofmlm1mn=edmﬂyhcmnﬂadtumucngoaddrm

David vin
- One of Plamtl.'l’f'a Attorneys




IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA f} PY
JOHN AND CATHERINE COVODE, |

)
)
Plaintiff, }
) Civil Action No.
v. )
)
MAZDA MOTORS OF AMERICA, INC., ) JURY TRIAL DEMAND
)
Defendant, )
COMELAINT

mmw,:mmmmcmm&wammm
by and through the undersigned sttomeys, and filee this complaint against Defendants, MAZDA
MOTORS OF AMERICA, INC,, and showa this hanorable Court the following:

FARIIES. JURISDICTION & VENUE
1. Plaintiff, JOHN AND CATHERINE COVODE (hereafter “Plaintiffs™), individuala

who at ell times relovent herto resided in the State of Geargia.

2.  Defendunt, MAZDA MOTORS OF AMERICA, INC. (huuﬁuwmuﬁcmﬂj.ia
afuuignuo:pnu&onmﬂmimdmdubmimintheﬂtueofi&mgia.mdin engaged in the
manufacture, sale, end distribution of motor vehicles and related equipment and services.
Manufacturer is also in the business of marketing, supplying and sclling written warranties to the
public at large through & system of suthorized dealerships. Manufacturer may be sarved thronghits
- registered agent: Takeshi Tanahira, 7755 Irvine Center Drive, Irvine, California 92618,

3. Manufuctorer is subject to the jurisdiction of this Court. Venus is proper in FULTON
County. |



BACKGROUND
4, On or about December 29, 2000, Plaintiffs purchased or leased from Seller a 2001

Mazda Trbute (hereafter “Vehicle™), menufactured and/or distributed by Manufacturer, Vehicle
Identification Number 4F2Y 107191 KMQ0828, for valuable considaration.

5. On information and belief first, the price of the Vehicle, including registration
charges, document foes and sales tax, but excluding other collateral charges, such ag bank and
finance charges, totaled more than $22,086.06.

6. Plaintiffk aver that es a result of ineffective repair sitempts made by Manufacturer
and/or its agemi(s), the Vehicle cannot be utilized for per=onal, family and houschold use nswas-
intended by Plaintiff st the time of ite acquisition.

7.  Inconsideration for the purchase of the Vehicle, Mamufacturer issued and supplied to
Plaintiffs its written wamenty which included three year (3) or thirty-six thousand (35,000) mile
bumper to bungper coveragn, az well as other warramties fully outlined in the Manufacturer's New
Car Warranty booklet.

8. Om or abowt December 29, 2000, Plajntiffk took possezsion of the Vehicles and
ghortly thereaifter experienced the verious defects listed below which substantially impair the use,
value and/or safety of the Vehicle,

9. Thdefectadescribed below violate the Manufactarer’s warranty issed to Plaintiff,
ns well as the implied warranty of merchantability.

10.  Plaintiffs delivered the Vehicle to Manufacturer, through its authorized dealership
network, on numerows occasions.

11.  Plaintiffs aver that the Vehicle haz been subject to repuir on at lesst three (3}




occazions for the satme deduct, and that the deficct remaing unoorrected,

12, Plaintiffs have brought the Vehicle to Seller andfor an enthorized setvice dealer of
Manufacturer for attempted repairs to various defects and nonconformities, including bot not limited
to: |

a. Stalling Defect;
b. Sieering Defect; end
. Brake Defect.

13.  Plaintiffs provided Menufecturer, through fis suthorized dealership network,
sufficient opportunities to repair the Vehicle.

14.  After a reasonable number of attempts to cure the defects in Plalntiffs’ Vehicle,
Manufacturer was unable and/or failed to repair the defects, a8 provided m Menufacturer’s wamanty.

15.  Plainkiffs justifiably lost confidence in the Vehicle’s safety and reliability, and said
defects have substantially impaired the value of the Vehicle to Plaintifis,

16.  Said defscts could not heve reasonsbly been discovered by Plaintiffs prior to
Plaintiffs’ acceptance of the Vahicle. .

17.  Asaremilt of these defects, Plaintiffs revoked scceptance of the Vehicle in writing,

18.  Atths tme of revocation, the Vehicle was in substemtially the same condition as at
delivery except for damage caused by its own defects and ordinary wear and tear.

19.  Defendant refused Plaintiffs’ demand for revocation snd refused to provide Plaintifis
with the remedies to which Plaintiffs are entitled upon revocation.

20,  The Vehicle remains in a defective and unmerchantable condition, and continues to
ux.hibitmmemﬂlnftheabnw-mmﬂmuddefecﬁthatmbsmﬁaﬂyﬁnpairimmvﬂuemdfm

safety.




21.  Plaintiff have been and will sontime to be fnancially damaged dus to Defendant’s
intentional, reckless, wenfon and pegligent failure to commply with the provisions of its express
warranty and its fuilure to provide Plamtiff with a marchantable Vehicle.

COUNT |

OF

BREACH OF WRITTEN WARRANTY
PURSUANT TO THE MAGNUSON-MOSS WARRANTY ACT
MANUFACTURER

22.  Plaintiffs re-allege and-mnmpurata by reference as though filly set forth hersin,
paragraphs 1 through 21 of this complaint.

23.  Plemiiffh are purchasers of a consumer product who received the Vehicle during the
duration of s written warranty period applicable to the Vehicle and who is entitled by the texms of the
written warranty to enforce against Manufacturer the obligetions of seid warranty.

24,  Manufacturer is a person engaged in the business of making a consumer product
directly available to PlaintifFs.

25, Selleris an thorized dealership/agent of Mannfacturer designated to perfirm repairs
on vehicjes under Manufacturer’s sutomobile warranties.

26.  The Magnuson-Moss Warranty Act, Chapter 15 U.5.C.A., Section 2301, et. seq.
{*“Warranty Act™) is applicable to Plaintiffs* Complaint im that the Vehicls was manufactured, sold

ard purchased after July 4, 1975, and costs in axcess of ten dollers ($10.00).
| 27. Pluinﬁfﬁ'pumﬁmnfﬂmVahinlemmmpuﬁndhyawﬁﬂmfwﬁurywmamyﬁr
mydufmﬂhmﬂcﬁﬂwworkmamtﬁp,mmpriﬁngmmdﬁaﬁnghmi&:ghmmﬁmwﬂhme
purchase of the Vehicle to repair or replace defective paris, or take other remedial action free of
cherge to Plaintiff with reepect to the Vehicle in the svent that the Vehicle failed to meet the

specifications set forth in Manofacturer’s Warranty.




35 Mannfactur&iaasuppliemfnnnmugmdsuapmonangagedinmebusinmnf
making 8 consumer product directly available to Plaintiffs.

36. Mamufacturer is prohibited from disclsiming or modifying any implied warranty when
makingaw:ittmw&rmtytumennnsmmrqrwhmhdanuﬁuuurhummmdintuamntrmtin
writing within ninety (90) days of a purchase to perform sarviceg relating to the majntenance or
repuir of a motor vehicls. |

37.  Purspant to 15 UL.S.C. §2308, Plaintiffs’ Vehicle was impliedly warranted 1o be
substantially free of defocts in both material and workmanship, and thereby fit for the erdinary
puzpose for which the Vehicle was intended,

38  The Vehicle was warranted to pass withont objection in the trade under the contract
description, and was required to conform to the descriptions of the Vehicle contained in the contracts
" and abels.

39. The above-described defects in the Vehicle render ihe Vehicle nnmerchantabls and
thersby not fit for the ordinery and esgential purpoge for which the Vehicle was intended and ax
represented by Mamm factirer. :

40.  As a result of the broaches of implied warranty by Menufactarer, Plaintiffs are
without the reasonable value of the Vehicle,

41.  As & result of the beeaches of implied warranty by Menufachurer, Plaintitfs have
suffered and continues to saffer various damages.

WHEREFORE, Plaintiffa pray for judgment aginst Manufacturer as follows:

a. Return of all monies paid, diminution in value of the vehicle, and all

incidental and consequantial damages incurred;
b. All reazonable attomeys’ ﬁu.mmmﬁﬂmdﬂlmunmmmm

fees incurred; and
¢ Such other and further relief that the Court deems just and appropriate.




COUNT It

OCATION OF UANT TO 0
OF THE MAGNUSON-MQSS WARRANTY ACT
MANUFACTURER

42,  Plaintiffs re-allege and incorporate by reference aa though fully set forth herein,
paragraphs 1 thtough 41 of this comiplaint.
431.  Manuficturer’s tender of the Vehicle was subatantially impaired to Plafntiffs.
44,  Manufacturer’s tender of the Vehicle, which was substamtially impaired to Plaintiffs,
constitodes & violation of 15 U.3.C. §2310(d).
WHEREFORE, Plaintiffs pray for judgment against Manufacturer az follows:
a. Raulmofn'ﬂmuuiaapa;id,uﬁlfacﬁunufalllim,mdﬂlinnidmtﬂand
d. m::z:g:wmc:mm foes and all court costs and other

fees incurred, and
c. Such other and further relief that the Court deems just and appropriete.

i : W ARERANT X W
FURSUANT TQ 0.C.G.A §10-1-742 of 509

45, Plaintiffre-alleges and incorparates by reference aa though fally set foath herein,
paragraphs 1-44 of this Cotmplair, |

46, lenhff'has presentsd the Vahicle to Seller and/or other authorized acrvice
dealers of Manufacturer for a reasonsble amount of time(s) for the same defects and/or non-
conformities in the Vehicle’s first twelve (12) months or twetve thousand (12,000) miles, which
ever came first, and those defects and/or non-confotnities continue to exist.

47.  Pursuant to the Act, the Viehicle does not conform to the expresa warrantiea issued

to Plaintiff by Manufacturer.




48.  Pursuant to the Act, Plaintiff is entitled to a refund of the finll price of the vehicle,
including all collateral charges and finance charpes, and/or a replacetnent vehicle, plus all
attorneys’ fees and cosis.

WHEREFORE, Pleintiff prays for judgment against Manufacturer as follows:

a. Return of all monies paid, satisfaction of all liens, and all incidental and
consequeritial damages mncurred;

b. All reasonable attorneys’ fees, witness feas and all court costs and other
fees mourred; and .

¢. Such other and farther relief that the Court deems just and appropriate.

Submited this “ day of March 2002,

E. Scott lortas, Esq.
Geotgia Bar No. 269980

Attorney for Plaintiff

KROHN & MOSS

455 B. Paces Fary Road, NE

Suite 218

Aflants, GA 30305

{404) 869-4280 h




IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
TAMEKA DARBY, H
)
Plainriff. }
) Civil Action No.
V5. )
)
MAZDA MOTORS OF AMERICA,INC ) JURY TRIAL DEMAND
)
Defendan:. )
COMPLAINT

COMES NOW, TAMEKA DARBY Plaintiff in the above-styled action, by and through the

undersigned attorneys, and files this complaint ageinst Defendant, MAZDA MOTORS OF
AMERICA, INC and shows this honorable Court the fallowing:

PARTTES, JURISDICTION & VENUE
1, Plaintiff TAMEK A DARBY (her=after *Plaintiff”) an individual who at all times
relevant hereto residing in the State of Georgia.

2. Defendant, MAZDA MOTORS OF AMERICA, INC (hereafier “Manufacturer™), isa
foreign corporation authorized to do business in the State of Geargia, and iz engaged in the
manufacture, sale, and distribution of motor vehicles and related equipment and services.
Meanufacturer is also in the business of marketing, supplying and selling written warrantics to the
public at large through a system of authorized dealerships. Manufacturer may be served through itls
registered agent: CT CORPORATION SYSTEM, 1201 Peachtree Street N.E., Atlanta GA 30361,

E'?'.-:' Manufacturer is subject to the jurisdiction of this Court. Venue is proper in Fulton
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BACKGROUND
4. Chn or about January 18, 2001 Plaintiff purchased or leased from Seller a 2001 Mazda
Tribute (hereafler “Vehicle™ manuefactured and/or distributed by Mamufacturer, Vehicle
Identification Number 4F2YUQ7121KM15865 for valuable consideration.
5. On information and belief fitst, the price of the Vehicle, including registration

charges, document fees and sales tax, excluding other coltaterai cherges, such as bank and finance

charges, totaled more than £21,617.00.

- 6. Plaintiff avers that as a result of ineffective repair attempts made by Manufacharer
and/or its agent{s), the Vehicle cannot be utilized for personal, farnily and household use as was
intended by the Plaintiff at the time of its acquisition.

7. In consideration for the purchase of the Vehicle, Manufacturer issued and supplied to
Plaintiff its written warranty which included three year (3].or thirty-six thousand (36,000) mile

bumper to bumper coverage, as well as other warranties fully outlined in the Mamafacturer’s New

Car anntjf bookiet.

8. On or about January 18, 2001, Plaimif{ took possession of the Vehicle and
shortly thereafiar experienced the varfous defects listed below which substantially inmpair the use,

value and/or safety of the Vehicle.

9. The defects described below violate the Manufacturer’s warranty issued to
PlaintifT, as well s the implied warranty of merchantability.

10.  Plaintiff delivered the Vehicle to Manufacturer, through its anthorized dealership

. .netwiggk, on nurmercus occasions.

9% ElL  Plaintiffaver thet the Vehicle has been subject to repairon at Jeast thrse (3) occasins

i::_u--!f:
{54 thigame defect, and that the defect rerains uncorrecied.
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12.  Plaintiff hréught the Vehicle to Seller andfor an authorized service dealer of

Manufacturer for attempted repairs to various defects and nonconformities, tncluding but not limited

o
a. Acceleration Defect;
b. Electrical Defect;
c. Stalling Defect.
13.  Plaintiff provided M.anufncturcr, through its authorized dealership network, sufficient
opportunities to repair the Vehicle,

14.  After a reasomable number of attempts to cure the defects in Plaintiff Vehicle
Manufacturer was unahle and/or failed to repair the defects, as provided in Manufacturer’s warranty.

15.  Plaintiff justifiably lost confidence in the Vehicle's safety and reliability, and said |
defects have substantially impaired the value of the Vehicle 1o Plaintiff.

16.  Said defects could not have reasonably bsen discovered by Plaintiff prior to Plaintiff's
acceptance of the Vehicle,

17.  Asaresultof these defects, Plaintiff revoked his acceptance of the Vehicle in writing.

18." At the time of revocation, the Vehicle was in substantially the same condition as at
delivery except for damage caused by its own defects and ordinary wear and tear. |

— 19, Defendant refused Plaintiff demand for revocation and refuged to provide Plaintiff
[ —

;,__'-.E ﬁ'it%e remedies to which Plaintiff is entitled upon revocation.
e i

D .
- =% —20.  The Vehicle remains in a defective and unmerchanteble condition, and continues to
Rt oF |

L?E&hi@ some or all of the above-mentioned defects that substantially impairs its use, value and/or

safﬂf

21  Plaintiff have been and will continue to be financislly damaged due to Defendant’s
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intentional, reckless, wanton and negligent failure 10 cotnply with the provisions of its express
warranty and its failure to provide Plaintiff with a merchantable Vehicle.

UNT i
BREACH OF WRITTEN WARRANTY

PURS NUSON-MOSS WARRANTY A
MANUFACTURER

22, Plaintiff re-allege and incorporate by reference as though fully set forth herein,
parggraphs 1 through 21 of this complaint.

23,  Plaintiff is a purchaser of a consumer product who received the Vehicle during the
duration of a written warranty period apblie.nhle to the Vehicle and who ic entitled by the terme of the

written wartanty to enforce against Manufacturer the obligations of said warranty.

24,  Manufacturer is a person engaged in the business of making a consumer product
direcily available to Plaintiff.

25.  Sellerisan authorized dealership/agent of Manufacturer designated 1o perform repairs
on vehicles under Manufacturer's automobiie warranties.

26,  The Magnuson-Moss Warrenty Act, Chapter 15 U.S.C.A., Section 2301, t. seq.
{"Warranty Act”) is applicable to Plaintiff Complaint in that the \flehi:le was manufactured, sold and
purchased aﬁ.er July 4, 1975, and cosis in excess of ten doliars ($10.00).

27.  Plaintiff purchase of the Vehicle was accompanied by a written factory warranty for

E""E ts in material or workmanship, compriting &n undertaking in writing in connection with the
|_:' -—

voE
é@mﬁc of the Vehicle to repair or replace defective parts, or {ake ather remedial action free of
fes &

k o Plaintiff with respect 1o the Vehicis in the event that the Vehicle failed to meet the
RE

- specififations set forth in Manufacturer’s Warranty.

28.  Manufacturer’s warranty was the basis of the bargain of the contract between the



_ Plaintiff and Manufacturer for the sale of the Vehicle o Plaintiff.

29.  Said purchase of Plaintiff Vehicle was induced by, and Plaintiff relied upon,

Manufacturer’s written warranty.,

30.  Plamnhff met all obligations and preconditions as provided in Manufacturer's written

warranty
31.  Asadirect and proximate result of Manufacturer's failure to comply with its written
warranty, Plaintiff suffered dameges and, in accordance with 13 U.S.C. §2310(d)}(1), Plaintiff is

entitied to bring sﬁil for such damages and other legal and equitable relief.

32.  Plaintiff avers that upnn successfully prevailing upon the Magnuson-Moss Warranty

Act claim hersin, al] attorneys® fees are recoverable and are demanded against Manufacturer.
WHEREFORE, Plaintiff prays for judgment against Meanufacturer s follows:

a Return of all monies paid, diminution mn value of the vehicle, and all
incidental and consequential damages incurred,

b, All reasonable attorneys fecs, wimness fees and all court costs and other
fees incurred, and

. Such other and further relief that the Court deems just and appropriate.

33.  Plaintiff re-allege and incorporate by reference zs though fully set forth herein,

sraphs 1 through 32 of this complaint.
:534.
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The Vehicle purchased by Plaintiff wes subject to an implied warmnty of

J.I'STI'E.!'. l.«

,_‘}
-E_ :
ﬁ}rchéﬂahlluy 8% defined in 15 U.S.C, 52301.(?} running from the Manufacturer to the intended

consuiier, Plaintiff herein,

35.  Manufacturer is a supplier of consumer goods as a person engaged in the business of




making 3 consumer product directly avaiiable to PlaintifF.
36.  Manufacturer is prohibited from disclaiming or medifying any implied warranty when

making a written warranty to the consumer or when Manufacturer has entered into a contract in

writing within ninety (90) days of & purchase to perform services zelating to the maintenance or
repair of a motor vehicle.

37. Pursuant o 15 US.C, §2308, Plaintff Vehicle was impliedly warranted to be

substantially fres of defects in both material and workmanship, and thereby fit for the ordinary
purpose for which the Vehicle was intended.

38,

The Vehicle was warranted to pass without objection in the trade under the contract

description, and was required te conform to the descriptions of the Vehicle contained in the contracts
and tabels.

39, The above-described defects in the Vehicle render the Viehicle unmerchantable and

thereby not fit for the ordinary and casential purpose for which the Vehicle was intended and as
represented by Manufacturer.

40.  As aresult of the breaches of implied warranty byﬁMnnufﬁcturer. Plaintiff is
withoot the reasonable value of the Vehicle.
41.

As a result of the breaches of implied warranty by Manu facturer, Plaintiffhas suffered
 and vgtim:r:s to suffer varions damages.

ol

,‘.- _}_:’; ENHER.EFDRE, Plaintiff prays for judgment against Manufacturer as follows:
L

e

A= a.

Return of all monies paid, diminution in value of the vehicle, and all
incidental and consequential damages incurred;
b.

gt DEC 34

All reasonahle sttomeys’ fees, witness fees and all court costs and other
fees incurred: and

Such other and further reliaf that the Court deems just and appropriate.



' COUNT II]
ON OF ACCEPTA

Tl NCF, PURSUANT TO SECTION 2310(d
OF GNUSON-MOSS W.
- MANUFACTURER

42.  Plaintiff re-alleges and incorporates by reference as though fully set forth herein,

paragraphs 1 through 41 of this complaint.

43,  Manufacturer’s tender of the Vehicle was substantially impaired to Plaintiff,

44.  Manufacturer’s tender of the Vehicle which wes substantially impaired to Plaintiff,

constituies a violation of 15 US.C. §231d).

WHEREFORE, Plamtiff prays for judgment against Manufectarer s follows:

a Return of all monies paid, satisfaction of all liens, and all incidenta] and

consequential damages incutred;

All reazonable attorneys” fees, witness fees and all court costs and other
fees incurred; and

Such other and further relief thet the Court deems just and appropriate.

b.

c.

Porsuant te O.C.G.A. 15-12-122(c)(2), Plaintiff reqnests that the present case be tried
by a jury of twelve,

Submitted this l(-'/ day of November 2001,

Scott Fortas, Esq.
Georgia Bar No. 269980

Attorney for Plaintiff
KROHN & MOSS
120 WA Madison Street
.. 35" Hivor
wulHlicdp, IL 60602
=L 2) 578-3428
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Cralg Ther Klsmmel, Esquire ATTORNEYS PFOR PLAINTIFFS
Ideniifextion Ne. 5T100

Amy D, Cox, Esquire
Identification No. BS682
KIMMEL & SILVERMAN, P.C, THIE IS AN ARBITRATION
30 Xast Botler Plin MATTER. ASEEREMENT OF
Ambler, PA 19982 DAMAGES HEARING IS
(215) S40-5983 REQUESTED,
DAVID DEAN AND COURT OF COMMON PLEAS
TINA DEAN _ PHILADELPHIA COUNTY
2211 Hally Drive
Coplay, Pennsyivania 18037
y. CIVIL ACTION
MAZDA MOTOR AMERICA
7755 Irvine Center Drive
P.O.Bex 197TM
Irvine, Californls 92713-9734

COMPLAINT
E: 1900

| Phinﬁﬁ,DaﬁdeﬂTinqumadultindiﬁduﬂpiﬁmmdkga}mﬁdmd
the Commonwsalth of Pemnsyivenia, 2211 Holly Drive, Coplay, Paptisyivania 18037.

2. Defendant, Mazda Motor of America, Inc., is a business corporstion qualified to do
businees end regulardy conduct business in the Commonwealth of Pammaylvania, and is e
corporetion of the State of California, with ite iegal residence and principsl place of business
located #t 7755 Irvine Center Drive, F.O. Box 19734, Irvine, CA, 92713-9734, and can be served

at smne.

BACKGROUND
3. DanMayﬂB, 2002, Plﬁuﬁﬂspmhasudanuwmmm}uh.
mmWﬂwmﬂdﬁyDefmdmt,bmingtbeVehicleIdmﬁﬁmﬁmNmi:er
4F2CU08152ZKM27597.
4. The vehicle was purchaged in the Commonwealth of Pentwylvania and iz registered in the

Commonweslth of Pennsylvenia.



5. The contract price of the vehicls, inchiding regigtration charges, document fiees, sales tax,
finance and bank charges, but excluding other collateral charges not specified, yet defined by the
Lemon Law, totaled more than $25,565.00. A true and correct copy of the contract is attached
hereto, made g part hawof, and marked Bxhibit "A".

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiffs several
warranties, guaranteag, affirmations or undertakings with respect to the material or workmanship
of the veldcle and/or remedial action in the event the wvehicle fails to meet tho promised

7. The shove-referenced warranties, guarantees, affinnations or undertakings are/were part
of the basis of the bargain between Defendant and Plaintiffs,

8. The parties' bargain incldes an expresa 3-year / 50,000 mile werrenty, as well as other
guarsntees, affirmations and undertaXinps es stated in Defendant's werrsnty materials and
owner's manual. |

9, However, 88 & result of the ineffective repair attempts made by Defendant through its
suihorized desler(s), the vehicle is rendered substantially impaired, unable to be utilized for its
mtended purposcs, and 18 worthlees to Plaimtiffs,

10. Plaintiffe have or may heve resarted to Defendint’z informal digpute settlement
procedure, to the exteat said procedure complics with 16 CFR 703.

11. Pleintiffs aver that the Federal Trade Commnisgion (FTC) hes determined thet mo
amomobile manfacturer complies with 16 CFR 703. See, Fed. Reg. 15636, Vol. 62, No. 63
{(Apt. 2,1997)

COUNT1
A 0 W

12, Plaintiffs hereby incorporate all fects end allegations set forth in this Complaint by
refevence ga if fully set forth at lengih berein.
13. Plnintiffs are "Purchascrs" as defined by 73 P.S. §1952.




14, D:fmdminn'h{nnufunturﬁ"asdaﬁnodbyﬂ B.S. §1952.

15. Allentown Mazda is and/or was at the time of sale a Maotor Vehicle Dealer in the business
of buying, selling, and/or exchanging vehicles as defined by 73 P.S. §1952.

16. On or about May 09, 2002, Plaintiffs took possession of the above mentioned vehicle and
experienced nonconformities as defined by 73 P.S §1951 gt geq., which substantially impair the
use, value and/or safety of the vehicle.

17. The nemconformities deqn‘ibed violate the express written warranties issued to Plamtiffs
by Defendant.

18. Section 1955 of tha Petmeylvania Automobile Lamon Lew provides:

If o ommnafaciurer fails 40 repair or coarest 1 nonconfonmity after 1 reasonsble manber of etiompis, the
mannfuctorer shall, at the option of the parchases, replace the modor vehicle... or accept return of the

vehisle froen the parchaser, and refind to the purcheser the full purchase price, inchaling sil collsieml
chargea, less 2 reasormble allownnce fix the prnchessrs use of the vehicle, not exceeding $. ‘lﬂpurmﬂc
driven or 10% of the purchase price of the vehicle, whichever i loss.

19, Section 1956 of the Pennsylvania Automobile Lemon Law provides a presunption of &
reasonshle mumber of repair attmmpts if: '
- n The sama nonconfocmity has been subject to repair three times by ihe manufacturet, its agenta or

authorizad dealers md the nonconformity still sxistx; or
(2)  The vehicls in out-of-sorvice bry reasan of ny nonconformity for s cutalative total of thirty or
mowe calendar days.

70. Plaintiffs have satisfied the above definition #s the vehicle has boen subject to Tepair
mese than three (3) times for the same nonconformity, end the nopconformity remained
uncorrected.

2. In addlﬂnn,th&ahnvewhiclehunrwiﬂbeum-nf-smrimh)rmmufﬂx
mm.hm:iﬁqmmplainudoffoucumhﬁwtntllnfthirty(ﬂlﬂ}urmor:talendardayi.

22, Plaintiffs have delivered the nonconforming vehicle to an authorized sexrvice snd repair
facility of the Defendant on pumerous ocoasions aa cutlined below.

23, After 8 remsonsble nwmber of attempts, Defendant was unable to repair the

nonconformities.




24, Duning the first 12 months and/or 12,000 miles, Plaintiffe complained on at least three (3)
ocsapions abmtdaﬁcmmdmmﬁmfb:miﬁmmthnfounﬁugvehinlemponm: engine
True and correct capies of all invoicea in Plaintiffs possession are aftached hereio, made a part
hereof, and marked Exhibit "B".

25. Pleintiffs aver the vehicle hag been subject to additional repair sttempts for defects and
conditions for which Defendant's warranty dealer did not provide or maintain itemized
gtateynents as requirad by 73 P.S. § 1957.

26, Plaintiffs aver that such itemized staternents, which were not provided as required by 73
P.5. § 1957 also include technicians' notes of diagnostic procedures and repeirs, end Defendant'’s
Technical Service Bulleting relating to this vehicle.

27. Plaintiffa aver the vehicle has been sobject to edditional repair attempia for defects and
conditions for which Defendant's warrmnty dealer did not provide the notification required by 73
P.5. § 1957.

28. Plaintiffs have and will contirme ta suffer damages dve to Defendant's failure to comply
with the provisions of 73 P.S. §§ 1954 (ropair obligations), 1955 (mennfacturer's duty for refumd
or replacement), and 1957 (itemized statements required).

29. Pursugnt to 73 P.S. § 1958, Plaintiffc seek relief for lomsez dus to the vehicle's
mmfﬁrmiﬁm including the award of reasonable attomeys' fees and all court costs.

WHEREFORE, Plaintiffs respectfully demand judgment against Defendant in an amount
equal to the price of the subject vehicls, plus all collateral charges, attorneys' fees, and court

30. Plainfiffs hereby incorporate ell facts and ellegations set forth in this Complaint by
roference as if fully sat forth at length henein,
31. Plaintiffs are "Consumers” az defined by 15 1.8.C. §2301(3).



32, Defondant is a “eupplier™, "warrentor”, and a "service contractor” as defined by 15 U.B.C.
§2301 (4)(5) and (8), |

33. The subject vehicle is a "consumer product” as defined by 15 U.8.C. § 2301(1).

' 34. By the terma of its written wmtiu, affirmations, promises, or service contracts,
Dafendent agreed ta perform effective repairs at no charge for parts and/or labor.

35. The Magnuson-Moas Warranty Improvemeat Act requires Defendant to be bound by all
warranties implied by state law. Said watranties ere imposed on aHl transactions in the state in
which the vehicle was delivered.

36. Defendant haz made attempts on several occasions to uﬁﬂy with the terms ofita
express warranties; however, such repeir attemypia have been ineffective.

37. The Magmuson-Moss Warranty Improvement Act, 15 U.S.C. §2310(dX2) provides:

If » copemmier Fimally prevails oa an action broughé nnder paragraph (1) of this sabesction, he may be
allowed by the court 40 Tecover a& part of the judgment a aum etqual to the smaoumt of wgEregatke amount of
conty and expenses (including ateney foos baaed upon actual time expendad), doteorminad by the court to
have been reasonably incarred by the Plaintiff for, or in comection with the commeacement and :

ﬂmhlmmmhmtmmdinmmmthtm“m&
sitcuney's fees would be inappropiate,

38. Plaintiffe heve afforded Defendant a reasorable mmber of opportmities to conform the
vehicle to the aforementioned express warranties, implied werranties end comiracts.

39. As & direct and proximste result of Defendant’s failure to conply with the axprees written
wmanﬁ.u, Pixintiffa have suffered demages and, in accordmnee with 15 U.S.C. §2310(d)(1),
Plainiiffs ars entitied to bring auit for mch demages and other legal md squitabls relief

40, Defondant’s failure is 2 breach of Defendant's contractusl snd statutory obligations
constituting a violation of the Magnuson-Moss Warrnty Improvement Act, including but not
himited to: breach of express wemnties; breach of imphied wamanty of meachantability; breach
of implied warranty of fitness for a perticular pyrpase; breach of contract; end constitutes an
Unfair Trade Practice.

41, Pleintiffs aver Defendant’s Dispute Resolution Program is not in complience with 16
CFR 703 by the FTC for the period of time this claim was submitted.




42, Plaintiffs aver that upon successfully prevailing upon the Magmson-Moss claim herein,
ullaltomﬁyfwsmmwmhlemdmdﬁmdadlgﬂmtnofmdmt.

WHEREFORE, Plsintiffs respectfully demend judgment against Defendant in an amount
equal to the price of the subject vehicle, plus all collateral charges, incidental and consequential
damages, reasonsble attorneys’ fees, and all court costz.

COUNT I
FENNSYLVANIA UNFAIR TRADE PRACTICES AND

CONSUMER FROTECTION LAW

43, Plainhffs hereby incorporate all facts and allegations set forth in this Complaint by
roference as if fully got forth st length herein,

44, Plaintiffs are "Persons”™ as defined by 73 P.S. §201-2(2).

45, Defendant is 8 "Person” as defined by 73 .8, §201-2(2).

46. Section 201-9.2(a) of the Act anthorizes a private canse of action for any perscm "who
purchasas or leases goode or services primarily for personal, family or household purposes.”

47, Section 1961 of the Penngylvania Automobile [.emon Law, provides thet s violation of its
provisions shall automatically constitute a violation of the Pennsylvania Unfair Trade Practices
and Consumer Protection Act, 73 P,S. 201-1 et goq. '

48. In addition, the Permgyivanis Unfair Trads Practioes and Consumer Protection Act, 73
P.S. §201-2(4), defincs “uniair or deceptive acts or practices” to include the following conduct:

(vil). Repressnting fhat goods v pervices are of n particolar standard, quality or grade, or that goods
wre of & purticular siyle or model, if they are of snother;

(xiv), Peling to camply with the tarms of any written gamrentcs or warmnty given to the buyer at,
prier to, or after a comtract for the purchass ef goods or seevicss is mads;

{xv). Enowingly misccpresenting that services, replacamenis or repeire are neaded if they aze not

(xvi). Making repairt, improvements or replacenents on tangible, real or perzoial praperty of &
namnre or quality inferior 1o or halow the standerd of that agreed 1o in writnp;

{xvii). Engnging in mny other fraudulent condict which creates a likelihand of confuston or of
miswderstanding. '



49, Plpintiffs aver Defendant hag viclated fhese, as well as other provisions, of 73 P.8. §201-
2 et 38q. |

50. Section 201-3.1 of the Act provides that the Automotive Industry Trade Practics rzles
snd regulations adopted bymaAtmmumemlforﬂmmfmmmnfthisAct shall constitute
additional violations of the Act. | |

51. Defendant's conduct swrrounding the gale and servicing of the subject vehicle falls within
the aforememioned definitions of "unfiir or decoptive apts or practices.”

52 TheActalsuamhorimﬂmcmmitsdiscreﬁnn,tu.awarduptuthmaﬁ}ﬁmﬁﬁe
actual damages sustained for violations.

WHEREFORE, Plaintiffs regpectfully demand judgment againgt Defendant in sn amount not
in excees of Fifty Thousand Dollsrs ($50,000.00), together with all collateral charges, attormeys'
foea, all court costs and treble damages.

KIMMEL & SILVERMAN, P.C.

By:

CRAIG TH: ESQUIRE
Aftorney for P i
30 East Butler Pike
Ambler, Pennaylvania 19002
{215) 540-BEERB




GORBERG, GORBERG AND ZUBER

By: DAVID 1. GORBERG Attomey for Plaintiffs
Identification No. 53084 :

1234 Market Street

Suite 2040

Philadelphia, PA 19107

(215) 563-7210

LISA DIBIAGIO : COURT OF COMMON PLEAS
426 Browns Drive :
Esgtomn, PA 18042 i PHILADELPHIA COUNTY
v, ' : TERM, 2002
MAZDA NORTH AMERICA, INC. '
7755 Irvine Center Drive
Box 19734 :
Irvine, CA 92713 - NO.
. COMPLAINT

1. Mﬁhuﬂﬁmumaﬂﬂtmﬂmﬂuﬂmﬁmmﬂl@mﬂmﬂfﬁe

Eummwulﬂ:ufPﬂnuyhumn.mdmgmﬂEBmmDmm,EamPA 18042,

2, Defendant, Mazda North America, Inc., is & business corporation qualified to do

business and regularty conducis business in the Commonwealth of Penngylvania with it's legal

rogidence and principal piace of busineas at 7755 rvine Center Drive, Bax 19734, Trvine, CA

02713,




BACKRGROUND

kR Plaintiff incorporates by reference patagrapha 1 and 2 as fully as iijsnt farth here
length.

4, On or about October 9, 2000, Plaintiff purchased a new 2001 Mazda Tribute
mamfectured and warranted by Defendant bearing the Vehicle Identification Number
4F2Y1J08181KM06974, The vehicle was purchased and regietered in the Commonwealth of
Permsylvania. |

5. The price of the vehicle, including registration charges, document fees, sale tax,
but, pxcluding other collateral charges not specified, totaled more than $16,550.29.

6. Plaintiff avers that as a result of the ineffective repair stiempits made by Defendant
throwgh ite authorized dealer, the vehicle cammot be uiilized for the DUIpOses mtended by Plaintiff |
a2t the tie of acquisition and as such, the vehicle is worthless.

7. In considerstion of the purchase of the abave velicls, Defendant, ispued 1
Plaintiff several warrenties, finlly ouotlined in the warranty booklet.

8. On orabow October 9, 2000, Plaintiff tock possession of the above mentioned
vehicle and experienced nonconfurmities, which substantially impaired the se, valus end/or
safety of the vohicle.

9. Said nonoconfonmitiea conaisted of, but was not limited to, defoctive engine.
Copiss of repair receipts are ettached hareto end merked as Exhibit "A™.

10.  The nonconformities violate the express wiitten wetrenties issuad to Plaintiff by
Defendant.

11.  Plaintiff avers the vehicle has been subject to repair more than three (3) times for

tbe same nonconformity, and the nonconformity remaine ineomected.




12.  Plamtiff has delivered the nonconforming vehicle to an authorized service and
repair facility of the defendant on numercus occasions.  After a reasomsable number of attempts,
Defendant was unshle to repair the nonconformities.

13.  In eddition, the above vehicle bas or will in the future be out of service by reason
of the non-conformities complained of for a curnulative total of thirty (30) days or more.

14.  The vehicle continues to axhibit defects and nonconformities which subatantially
impair it's use, value andl/or safety.

15.  Plaintiff avers the vehicle has baen subject to edditional repair atternpvts fior defects
and/or nonconformities and/or comditions for which the Defendent and or it's anihorized service
center, may not have meimteined records.

16.  Pisintiff has been and will contimue to be financially damaged dus to Defendant's
mtentional, reckless, wanton and negligent failure to comply with the provigions of its' werranty.

17.  Pluintiff wooks relicf for losscs dus to the nonconformities and defects in the above
mentioned vehicls i addition to attomey faeg and all court costs.

18.  Plaintiff hereby incorporates sll facts and allegations set forth in this Camplaint
by reference as if fully aet forth at length herein.

19.  Pleintiff'is a "Purchaszr” as defined by 73 P.S. §1952.

20.  Defendant is a "Manufacturer” a5 dsfined by 73 P.S. §1952. |

21.  Flaintiffs vehicle is s "New Motar Vehicle" as defined by 73 P.S. §1952.

22.  Ssidwehicle experienced non conformitiea within the first year of purchase, which

substantially impairs the usc, valuc and aafety of said vehicle.




23.  Defendant failed to corract and or repair said nonconformities.

24.  The vehicle continues to exhibit defects and nonconfermities which substantially
impair it's use, velue and/or safety.

25.  Defendant does not require participation in any infortnal dispute seitlement
program prior to filing suit, |

26.  Asa direct and proximate result of Defendant’s failure to repair the
nonconformities , Plaintiff has suffered damages and, in sccordence with 73 P.S. §1958, Plaintiff
in entitled to bring suit for such damages and other legal and equitable relief.

27.  Planhiff avers that upon succeanfully prevailing upon the Lemon Law claim
l:uein.a]l pttcrney fiees are recovershle and are demanded against the Defendant.

WHEREFORE, Plaintiff respectfully demands fudgment in his favor and against

the Defendant in an emount equel to three (3) times the purchase price of the subject vehicle,

plusg all available collateral changes and attorney fees. Amownt not in excess of $50,000.00.

28, Pwmwﬂlmmmmmmmmm'
by reference as if fully set forth at langth herein.

29.  Plaintiff is a “Consumer” s defined by 15 US.C. §2301(3).

30.  Defendant is a “Warrsntor” as defined by 15 U.S.C. §2301(5).

31.  Plaintiff uses the subject product for personal, family and household purposes.

32.  Bythe terma of the expross written wananties referved to in this Compiaint,

Defendant agreed to perform effective warranty repairs at no charge for parts and/or lsbor.




33.  Defendant failed to make effective repairs.

34,  Asadirect and proximate result of Defendant's fajlure to comply with the express
written warranties, Plaintifihas suffered dameges and, in eccordance with 15 U.S.C: §2310{d)
(1), Plaintiff is entiiled to bring suit for such damages and other legal and equiteble relief.

35.  Section 15 11.8.C. §2310 (d) (1) provides:

If a consumer finally prevails on an sction brought under paragraph (1) of this
subsection, he may be allowed by the Court to recover as part of the judgment a
sum equal to the amount of aggregaie amount of costs and expenses (inchuding

sttomey fees based upon actuaf ime expended), determined by the Court to have
been reagonably incutred by the Plaintiff for, or in connection with the
commencement and prosecution of such action, unless the Court, in its discretion
shell determine that such an award of attomey’s fees would be ingppropriate,
36.  Plaintiff evers that upon guccessfully prevailing upon the Megnuson-Mogs claim
herein, all atiomey fees are recoverable and are demanded against the Defendant,
WHEREFORE, Plaintiff respectfully dsmands judgment in his favor md sgainst the
Defendent in &n amount equal to three (3) timea the purchese price of the suhjsct vebicle, phas all
svailable collatel changes and attorney fees. Amount not in excess of $50,000.00.

COUNT I
UNIFORM COMMRERCIAL CODF.

37.  Plaintifi hereby incorporates all the paragraphs of this Complaint by reference as
if fully set forth at length herein. |
38.  The defects and nonconformities existing within the vehicle constitute a breach of
comtrectus! and statutory obligations of the Defendant, including but not limited to the following;
& Breach of Express Warranty
b.  Bresch of Implied Warranty of Merchantsbility;

c. Breach of Implied Warrenty of Fitness For g Particulsr Purpose;




d  Breach of Duty of Good Faith.

39,  The purpose for which Plaintiff purchased the vehicle inclade but are pot limited
to his persona), family and household use,

40.  Atthe time of this purchase and at ail times subsequent thereto, Plaintiff has
justifiably relied upon Defendant’s express warranties and implied warranties of fitness for a
particular purpose and implicd warranty of merchantability.

4], At the time of the purchase and at all times subsequent thersto, Defendant was
awarc Plaintiff waa relying upon Defaﬁdm‘n axpregs and implied warranties, obligations, and
representations with regard to the gubject vehicle.

42.  Plaintff has incirred damages as 8 direct and proximate result of the breach and
faiture of Defendant to honor its express and implied warranties.

43,  Such damages include, but ere not limited to, the purchase price of the velicle
plus all collateral charges, including attomey feca and mat:,aswsllunﬂmexpmﬁthsﬁ:ﬂ
extent of which ere not yet known,

WHEREFORE, Plaintiff regpectfully demands judgment in his faver and against
the Defendant in sn amount equal to thres (3) times the purchase prics of the subject vehicle,

plus all available collateral changes and attomey foes. Amoumt not in excess of $50,000.00.

44,  Plaintiff hereby incorporates all the paragraphs of this Complninthymibrméas
if pet forth at length herein,

45,  The Unfair Trade Practices and Consumer Protection Law defines unfair methods




of competition to include the following:
(xiv). Failing to comply with the terms of any written guarsntes or warmanty given
to the buyer at, prior o, or efter a contract for the purchase of goods or services is
made.
46, - Plaintiff, as a Pennsylvania resident, believes, and thorefore, avers tha reckless,
wanton and willfol failure of Defendant to comply with the terms of the written wamanty
conatitutes an unfair methed of competition.

47, Section 201-9.2(a) of the Unfair Trade Practi

_mmm.mmmmm@mmmﬁmﬁtﬁmmm
for violations of the Act. |

WHEREFORE, Plaintiff respectfully demands judgment in his favor and egainst the
wmhmmmnequalmﬁ:m(s)ﬁmmhepummpﬁuufﬂmmbjmwhicle.plmau
available collateral changes nndaltmﬁcyfe:s. Amount not m exceas of $50,000.00.




Robert M. Silverman, Esquire ATTORNEYS FOR PLAINTIFF

Amy Dy, Cox, Esquire -

KIMMEL. & SILVERMAN, P.C,

£9 Haddon Avenue North

Haddoofleld, NJ 48033 THIS I8 AN ARBITRATION

{B56) 4298334 MATTER. ASSESSMENT OF
DAMAGES HEARING 1S5
REQUESTED,

ERIAN DONAHUE SUPERIOR COURT OF NEW JERSEY

28 Bucklund Strest HUNTERDON COUNTY

Walcatt, Cooneeticot 06716 LAW DIVISION

¥.

MAZDA MOTOR AMERICA CIVIL ACTION

7755 Irvln Center Dirive

P.O. Box 19734 NO,

Ervin, Californla 927139734

COMPLAINT

1. Plaintiff, Brian Donahues, iz an adult individual citizen and lega! resident of the Stats of

Connecticut, 28 Buckland Street, Wolcott, Commecticut 06716.

2. Defendant, Mazda Motor of America, Inc., is a business corporation qualified to do

business and regularly conduct business in the Stete of New Jersey . and is a corporation of the

State of Celifornia, with its legel residence and principal place of business located at 7755 lrvine

Center Dnive, P.O. Box 19734, Irvine, CA, 92713-9734, and gan be served at sane,

3. On or about October 1, 2000, Plaintiff purchased a new 2001 Mazda TRX, manufactured

gnd warranted by Defendant, bearing the Vehicle Identification Number 4F2CUQ8111KM12920, -

4. The vehicle was purchased in the State of New Jersey and is registered in the State of

Connecticut.

&. The contract price of the vehicle, including registration charges, docuﬁmt fees, sales tax,

finance and bank charges, but excludips other collateral charpes not specified, yet defined by the



Lemen Law, totaled more than $25,553.34, A true and correct copy of the contract is attached
hereto, made a part hereof, and marked Exhibit "A".

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiff several
warrantiss, guarantzes, affirmations or undertakings with respect to the material or worlananship
of the vehicle and/er remedial action in the event the vehicle fails tc mest the promised
spociﬁcalit;ns.

7. The above-referenced warranties, guarantees, affinnations or undertakinge are/wers part
of the basis of the bargain between Defendant and Plaittifi.

8. The parties' bargain includes an express 3-year / 50,000 mile warranty, as well as other
guarantess, affirmations and undertakings as stated in Defendant's warranty matertals and
m;'ner‘s manual.

9. However, as a result of the ineffective repair attempts made by Defendant through its
authorized dealer(s), the vehicle cannot be utilized for the purposes intended by Plaintiff at the
time of acquisition and a3 such, the vei:ir.'.le is worthlesa,

10. Plaintiff has or may have resorted to Defendant's informal dispute settlement procedure,
to the extent said procedure complies with 16 CFR 703.

11. Plaintiff avers thet the Federal Trade Commission (FTC) has determined that no
sutomobile manufacturer complies with 16 CFR 703. See, Fed. Reg. 15636, Vol. 62, No. 63

{Apr. 2, 1597)

COUNT I
NEW JERSEY MOTOR YEHICLE WARRANTY ACT

12. Plaintiff hereby incorporates all facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein,
13. Plaintiff is a "Purchaser" as defined by N.J.5.A. 56:12-30.

14. Defendant is a "Manufacturer" as defined by N.1.5.A. 56:12-30.



15. Flemington Mazds, is and/or was at the time of sale a “Dealer or Motor Vehicle Dealer”
in the business of buying, selling, and/or exchanging vehicies as defined by N.J.S.A. 56:12-3¢,

16. On or about Oetober 1, 2000, Plaintiff took possession of the above mentioned vehicle
and experienced nonconformities as defined by N.J.S.A. 56:12-29 et seq., which substantially
impair the vse, value and/or safety of the vehicle.

17. Defendant through its authorized dealer failed to provide written notification that the
vehicle was covered by the New Jersey Motor Vehicle Warranty Act as provided in N.IS.A.
56:.12-34{4:]. Plaintiff believes and therefore avers said failure is a per se viclation of the New
Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 et seq., as well a5 8 violation of the New Jarsey

Motor Vehicle Warranty Acl.

18. The nonconformities described violate the express written warranties issued to Plaintiff

by Defendant.
19, Section 56:12-32 of the New Jersey Moator Vehicle Warmanty Act provides:

a. I, during the period specified in section 3 of thia eet, the mapufacturer or its dealer is unable to repair
or correct & nonconformity within & reasontble time, the manufecturer shall 2ccept return of the mator
vehicle fom the consumer, The manufacturer ahell provide the consumer with a ful! retund of the
paochess price of the original motor vehicle including any stated credit or allowsnce for the corsumer's
used motor vehicle, the cost of say options or other modifications arranged, ingtalled, or made by the
mansdfacturer of its dealer within 30 davs after the date or original delivery, ned any other cherges or
fees inchading, but not limitsd to, sales tax, Yicense and regictration fees, Fmance charges,
reimbursement for iowing and relmburgement for actial expehass incwred by the consumer for the
rental of 1 motor vehicks squivalent to the sonsumer’s motar vehicle and limited to the patisd during
which the conmmmer's motor vehicle was out of service due te 1 ponconformity, less o reasoneble
aliowance for vehicle use.

20. Section 56:12-33 of the New Jersey Motor Vehicle Warranty Act provides a presumption

of 8 reasonable number of repair attempts:

e, It iz presumed thai a manufsctrer or its dealer is unable o repair or correct & nonconformity within a
reasoneble time if, within the first 18,000 miles of operation or during the peried of teo years
Tollowing th= date of ariginal delivery of the moior vehitle 1o o consurner, whichever i the earlier
date:

{1} Substantially the same nonconformity has been subject to repair three or mare fimes by the
ranufacturar or its dealer and the nonconformity continues to exist; ar

(2 The motor vehicle is out af service by reason of repaiz for one or more nonconformities for a
cumulntive total of 20 or more celendar days since the original delivery of the motor vehbicle and a
nonconformity continues to sxist

b. The presumpﬁnn. contsined i sub-gection A, of thig section shall apply 2painst & manufacrer caly if
the mamufacturer heg recejved written notification, by or on behalf of the consumer, by certified mail




retwn receipt requeeted, of a potential claim pursuant to the pravigions of this act and bas had ope
opportunity to répsir or comrect the defact or condition within 10 calendar deys fellowing reeeipt of the
notification. Notification by the ¢onsurmer shall take place any tinw after the mator vehicle has had
substantially the same nonconformity subject to repeir two or more limes or [:as been out of service by
reeson of repair for a2 cumulative total of 20 or mort calender days.

21. Plaintiff has satisfied the above dc;ﬁnitiun as the vehicle has been subject to repaeir more
than three (3) times for the same nonconformity, and the nonconformity remained ungorrected.

22.In addition, the above wvehicle has or will be out of service by reason of the
nonconformities complained of for a cumulative total of twenty (20} or more calendar days.

23, Plajntiff has delivered the nonconforming vehicle to ap anthorized service and repair
facility of the Defendant on numerous occasions as outlined below.

24, After & ressonable mumber of attempts, Defendant was unable to repair the
nonconformities. |

25, During the first 18 months and/or 24,000 miles, Plaintiff's comp!ained on at least thres
{3) occasions about defects and or non-conformities $0 the following vehicle components:
trensmission. True and comrect copies of all invoices in PlaintifT's possession are attached hereto,
made a part hereof, and merked Exhibit "B".

26. Plaintiff has been and will continue to be financially damaged due to Defendant’s
intentional, reckless, wanton, and ncgligent failure to comply with the provisions of N.J.S.A.
56:12-29 o geq.

27. Plaintiff has provided Defendant with a finel repair opportunity prior to filing the within
Complaint.

28 Pursuant to NJ.S.A. 56:12-29 et seq, Plaintiff seeks relief for losses due to the
nonconformities and defects in the sbove-mentioned vehicle in addition to reasonable sttorney
fees and-all court costs,

WHEREFORE, Plaintiff respectfully demands judgment ageinst Defendant in an amount

equal to the price of the subject vehicle, plus all colleteral charges, attormneys' fees, and court

costs.



' COUNT I
MAGNUSON-MO

29, Plaintiff hereby incorporates all facts and allegations set forth in this Complaint by
reference as if fully set forth at length hersin.

30. Plaintiff is & "Consumer"” as defined by 15 U.5.C. §2301(3).

31. Defendant is a "supplier,” "warmantor," and a "service contractor” as defined by 15 U.S.C.
§ 2301 {4},(5) and (8).

31. The subject vehicle is a "consumer product” ag defined by 15 U.8.C. § 2301(1).

33']3,5.. the ferms of its written warrentics, affismations, promises, or service contracts,
Defendant agreeﬂ to perform effective repairs at no charge for parts and/or labor,

34. The Magnuson-Moss Warranty Improvement Act requiree Defendant 10 be bound by all
warrenties implied by state law, Said warranties are imposed on all transactions in the state in
which the vehicle was delivered. |

| 35. Defendant has made attempts on several occasions to comply with the terms of its
¢Xpreds warranties; however, such repair atternpts have been ineffective.

36. The Magnuson-Moss Warranty Improvement Act, 15 EJ.S.C. §2310(d)(2) provides:

If & contuimer finally preveils oo an wetion brought under paragraph {1) of this subsection, he may be
allowed by the court to recover az paet of the judgment a sun equal ta the amount of aggragate amount of
contg and expensen {including attenney faes brged upon actuel time sxpended), determined. by the court to
bave been reasonably incurred by the Pluintiff for, or in connection with the commencemeni and
prosecution of such action, unless dhe court, in 718 digeretion shall detarmine that such an eward of
attormey’s fees would be inappropriste.

37. Plaintiff has afforded Defendant a reasonable number of opportunitics to mnfﬂrm the
vehicle to the aforementioned express warranties, implied warranties end contracts.

38. As a direct and proximate resuit of Defendant’s failure to comply with the express written
warranties, Pluintiff has suffered demages smd, in accordance with 15 11.5.C. §2310¢d)(1),
Plaintiff is entitled to bring suit for such demages and other lega! and equitable relief.

39. Defendant's failure is a breech of Defendant's contrectual and statutory obligations

constituting a violation of the Magnuson-Moss Warranty Improvement Act, including but not




limited to: breach of express warranties; breach of implied werranty of merchantability; breach

of implied wamranty of fitness for a particular purpose; brezch of contract; and constitutes an
Unfair Trade Practice,

40. Plaintiff avers Defendant's Dispute Resolution Program is not in compliance with 16
CFR 703 by the FEC for the period of tine this claim was submitted. |

41, Plantiff avers that upon successfully prevailing wpon the Magnuson-Moss claim herein,
ali attorney fees are recoverable and are demandad against Defendant.

WHEREFORE, Plaintiff respectfislly demands judgment against Defendant in an amount
equal to the price of the suhjl_:ct vehicle, plus all collateral charges, incidental and consequential

damages, regsonable attorneys' fees, and all court costs.

COUNT III
UNIFORM COMMERCIAL CODE

42, Plaintiff hereby incorporates all facts and allegations set forth in this Complaint h}"
reference as if fully set forth at tengih hersin.

43, The defects and nonconformities existing within the vehicle constitute a breach of
contractual and statatory obligations of Deferdant, inciuding but not limitsd to the Follawing:

a. Bxpress Warranty;
b. Implied Warranty Of merchantability; and
¢. Implied Warranty Of Fitness For A Particular Purpoze.

44, At the time of obtaining possession of the vehicle and at all times subsequent thereto,
Plaintiff has justifiably relied upon Defendant’s express warranties and implied warranties of
fitness for a particular purpose and implied warranties of merchantability.

45. At the time of obtaining possession of the vehicle and at all times subsﬁmt thereto,
Defendant was aware Plaintiff was relying upon Defendant’s express and implied warranties,

ohligations, and representations with regard to the subject vehicle.



46. Plaintiff hag incurred damages 23 & direct and proximate result of the breach and failure
of Defendant to honor its express and implied warranties.

47, _Such damages include, but are not limited to, the contract price of the vehicle plus all
collateral charges, including attomey fees and costs, as well as other expenses, the full extent of
which are not yet known.

WHEREFORE, Plaintiff respectfully demands judgment against Defendant in an amount

equal to the contract price of the vehicle, pius all collateral charges and aftorneys' foes.

COUNT IV
NEW JERSEY CONSUMER FRAUD ACT

48 Plaintiff hereby incorporates all facts and ellegations set forth in this Complaint by
reference ag if fully set forth at lenpth herain.

49, Plaintiff is a "Person" as defined by N.1.5.A. 56:8-1({d).

50. Defendant iz o “Person” az dafined by N.IS.A. 56:8-1(d).

51, Defendant’s actions surrounding the gale and servicing of the subject vﬁhi:]e were
unconscionable. Defendant’s agents also acted with a reckless and callous disregard for
Plaintiff's rights in negotiating and handling Plainti{f's warranty claims.

52. Defendant's actions gurounding the sale and servicing of said vehicle constitte a
unconscionable commercial _pmr.:tim, deception, fraud, false pretense, false promise, and/or
mizrepresentation. Defendant and its agents ected affimmatively in such a manner 82 to be an
unlawful commercial practice.

53, Defendant acted knowingly with the intent to cause Plaintiff's reliance thereupon.

54 Defendant knowingly concealed, suppressed, or omitted facts material to the transactions
at issue, in that Defendant was aware the defect{s)/condition(s) could not be repaired, and that
the ineffectual repaire were performed by incompetent or unqualtified individuals. Defendant's
failure to verify the defect(s) or condition(s) constitutes & refusal to perform the repairs under its

statutory or contractual ohligations,




53. Defendant through its authorized dealer failed to provide writien notification that the
vehicle was covered by the New Jemey Motor Vehicle Werranty Act N.J.S.A. 56:12-34(c) and
Plaintiff believes and therefore avers said failure is a per se violation of the New Jersey
Consumer Fraud Act N.J.S.A. 56:8-]1 et aeq. as well as a violation of the New Jersey Motor
Vehicle Warranty Act.

56. Plaintiff believes and therefore avers that the defect(s) or condition(s) outlined previousty
is/are an inherent design defect and that as such the Defendant must certify the existence of this
defect or condition to the Division of Consumer Affairs. Defendant- has feiled to file this
certification and this failure iz a vielation of the New Jersey Consumer Fraud Act N.J.5.A, 56:8-
- 1 ot seq.

57. Defendant's failure to supply an itemized legible statement of repair is an unlawful
practice pursuant to the New Jersey Consumer Fraud Act NJ.S.A, 56:8-2.

58. The Act prohibits the aforementioned action of Defendant in the sale and attemnpied.
repair of the subject vehicle,

5%. Plaintiff believes and therefore avers the recklsss, wanton and willful failure of
Defendant 1o comply with the terms of the written warranties constitutes an unfair method of
competition. |

60, As 2 realt of Defendant's unlawful conduct, Plaintiff hes and will continue 1o soffer
ascertainable financial joss proximately caused by the Defendemt's conduct. Said losees are
ouilined s follows;

a. Plaintiff iz entitled to 2 full refund N.J.S.A. 56:8-2.11-12;
b. Plaintiffs vehicle given the defect/condition is worthless:

c. Flaintiff lost time from work and other money as & result of having to take the vehicle
in for the repeated repair atternpts;

d. Plaimiff has been relegated to finding alternative means of transportation while the
vehicle was in for repaira and while the vebicle has been in its present condition. As
2 result, Plaintiff has incurred additional transporiation costs; and



& Plzintiff bas expended sums to matntain, store, ingure, register, and other expenses for
trangportation.

WHEREFORE, Plaintiff respectfully dernands judpment against Defendant for compensatory
damages, treble dameages, attorney fees, costs of suit, and any further relief as the Court may

deem just and propar.

By

ROBERT M. SILVERMAN, ESQUIRE
Altorneys for Plaintiff
89 Haddon Avenue Nerth
Haddonfi=ld, NI 08033
(856) 429-8334




IN THE STATE COURT OF ¥ULTON COUNTY
STATE OF GEORGIA

CHARLES & YVONNE FLAGG,
Plaintiffs,

Civil Action No.

V.

MAZDA MOTORS OF AMERICA, INC,,
Defendant.

JURY TRIAL DEMAND

E

COMES NOW, CHARLES & YVONNE FLAGG, Plamtiffs in the sbove-atylad action, by
and through the undersigned attomeys, and files thie complaint ageinst Defendants, MAZDA
MOTORS OF AMERICA, INC., and shows this henorable Court the following:

PARTIES, JURISDICTIQON & VENUE

1. Plaintiff, CHARIES & YVONNE FLAGG (bereeftar “Plaintiffz"), individuals who at
| al] times relevent hereto resided in the State of Geargia.

2, Defendmt, MAZDA MOTORS OF AMERICA, INC. (hereafter “Menufacturer™), is
nﬁmip_umpm:ﬁmmﬂﬁndﬁduhﬂnmhﬁn&hﬂufb@mnﬂiuwmm
menvfactore, sale, and distribution of motor vehicles and refated equipment and services.
Menmfacturer ia also in the business of marketing, supplying and selling written wamantiea to the
public at large through  system of euthorized dealerships. Mannfacturer may be perved through ita
registered agent: Takeshi Tenahira, 7755 Irvine Center Drive, Irvine, California 92618.

3.  Mannfacturer is subject to the jurisdiction of this Court. Venue is proper in FULTON

£l

et

Couaty.

LR

—

HER

I



BACKGROUND

4. On or ahonrt March 29, 2001, Plaintiff purchared orlsased from Seller a 2001 Mazda
Tribute (bereafter “Vehicle™), mamufactured and/or distribmied by Mamufactorer, Vehicle
Identification Number 4F2Y1I07121KM48073, for valuble cnnmi::atlun

s, On information and bekicf first, tho pricc of the Vehicle, including rogistration
charges, dooument foes and gales tax, but excluding ofher collaters] charges, such a8 batk and
finanos charges, totaled more than $17,000.00.

6. Plaintiffe aver that ae 2 result of ineffactive repair attempte mads by Memmfacturer
and/or its agent(s), the Vehicle cannot be ulilized for personel, family and honsshold uss a8 was
intended by Plaintiff at the time of iz acquisition.

7. InaunﬁdmﬁonforthnpmhmufﬂwVehidu,Mnmfasﬁerhmndmdmﬁadm
Pluintiffe its written warranty which included three year (3) or thirty-six thousand (36,000} mile
bumper to bumper coverage, as well as other warrsmties fully outlined in the Mannfactarer's Now
Car Warranty booklet,

8. Onorabout March 29, 2001, Plaintiffs took poeseasion of the Vehicle and
shertly thereatter experienced the various defects listed below which substentially impair the use,
value and/or safety of the Vebicle,

9. Thedefocts describod below violate the Mamafhotarer’s warranty issued to Plaintifls,
as well as the implied warranty of merchantability.

10.  Plantiffs delivered the Vehicls to Manufacturer, fhrough its.authmizud dealership
network, 0D DUINENDUS 0CCAS1ons. _ |

11. Plaimiffe aver that the Vehicle has been subject to repair on at least three (3)

occasions for the same defect, and that the defect remeins uncomected.



12.  Plaintiffs have bronght the Vehicle to Seller and/or an ewthorized sarvice dealer of
Manufacturer for aitermnpited repairs to various defacts and nonconformities, inchiding but not limited
to:

a. Stallmg Defect; and
b. EMD&&GL

13.  Plaintiffs provided Manufsctorer, through ite anthorized d,-.ala-uﬁp network,
sufficient opportimities to repair the Vehicle.

14.  After a reasoneblc number of attempis to cure the defecta in Plaintiffs” Vehicle,
Mamafacturer ws unable and/or fidled to repair the defcts, as provided in Meanufactarer’s wesranty:.

15.  Plaintiffi justifisbly logt confidence in the Vehicle's safety and reliability, and ssid
defects have substantially impaired the value of the Velricle to Flaintiffa.

16.  Said defecis could not have reasomably been discovered by Plaintiffs prior to
Plaintiffe’ acceptence of the Vehicle.

17.  Aseresuli of these defects, Flaintiffs revoked acoeptanca of the Vehicla mwnhng

18. Atﬂmﬁmnofmmaﬁm,thc?dﬂolcminmﬁ@aﬂyﬂmmcmﬂiﬁmnnt
delivery excopt for damage caused by its own defects and ordinary wear and tear.

19. Defendant refused Plaintiffa® demand for revocation and refused to provide Plaintiffx
with the remedies to which Pleintiffs are entitled upon revocation.

20.  The Vehicle remains in a defective and unmerchentable condition, smd centinues to
exhibit soms or all of the above-mentioned defects that sehstentially impair its use, value and/or
ety .

21.  Plaintiffs have been and will continue to be finencially damaged due to Diefendant’s

intentional, reckless, wanton and negligent failure to camply with the provisions of its exjrress



warranty and its falure to provide Plaintiff with & merchantable Vehicle.

EM%M
FURSUANT 70O THE MAGNUSON-MOSS WARRANTY ACT
MANUFACTURER

22.  Plaintiffs re-allege and incorporate by reference us though firlly set forth herein,
paragraphs 1 through 21 of this complaint.

23, lent:ﬂ'sm‘:pm'clmm of & consmper product who received the Vehicle during the
duration of a written warrimty period applicable to the Vehicle and who is catitled by the terms of the
written warranty to enfores againgt Manufachurar the obligations of said warranty.

24.  Marufecturer is a parson engaged in the business of meking & consumer product
directly svailable to PlaintiZs.

25,  Belleyis an anthorized dealership/agent of Manfacturer designated to perfornm repairs -
on vehicles under Manufacturer's amtomobile wamanties.

26.  The Magnuson-Mosz Waomanty Act, Chapter 15 U.B.C.A., Section 2301, =. s2q.
(""Warranty Act”) is applicable to Plaintiffs* Compleimt in that the Vehicle was manufictured, sold
and purchased after July 4, 1975, and costs in excess of ten doflars ($10.00).

2‘?: Plaintiffs* purchage of the Vehicls was accompenied by 2 written factory warranty for
any defects in material or workmanship, mmpﬁm'ﬁgmmdaﬂkipghwﬂﬂnginmmﬁmﬁmm
puichase of the Yehicle to repajr or replace defactive partg, or take other remedial action free of
charge to Plaintiff with reapect o the Vehicle im the event that the Vehicle fafled to meset the
specifications eet forth m Menufecturer's Wermrenty.

28,  Mamufacturer’s warranty was the besis of the bargam of the contract betwean the
Plainti{fs and Manufacturer for the sale of the Vehicle to Plaintiffs,




20, Sxd pmchaac of Plaintiffs’ Vehicle was indoced by, and Flaintiffs relied upon,
Manufacturer’s writien warranty.

30.  Plaintiffs have met all obligations and preconditions as provided in Manufacturer’s
written warranty.

31.  Asadirect and proximate reeult of Mamefacturer’s failure to comply with it written
warranty, Plaintiffs have suffered damages and, in Wmﬁa 15U.S.C. §23 m(d)(i), Plajntiffs
are entitled to bring suit for such damages and other legsl and equitabls relief.

32,  Plaintiffx aver that upon snecesfully prevailing upon the Magnusen-Moss Warranty
Act cleim heyein, all attorneys® foes are recoverahle and are demanded against Momfactorer.

IWHERBFDRE.PMW&HMWMMEEHM:
& Retern of all monies paid, diminution in value of the vehicle, and ell

incidental and conzequential damsges imourred;
b. Al reasmable attormeys' feea, witness feca and all court costa and other

fees incnred: and
c. Bmhu&umdﬂﬂamheﬂhniﬁn&urtdm;mtmdappmpnm

ACT

33.  Plaintifie re-allegs and incorporate by reference a8 though fully set forth herein,
paragraphs 1 through 32 of this complaint,

34. The Vehicle purchased by Plgintiffc were subject to an implied wammnty of
mecchantability as defined in 15 U.S.C. §2301¢7) rumming from the Manufsoturer to the intended
corwumer, Plaintiffs herein,

35.  Maoufactures is a supplier of consvmer goods aa a person engaged in the business of
making s consumer product diractly available io Plamtiffz.




36, Mamufacturer is prohibited from disclaiming ormodifying any implied wamanty when
making a written warranty to the consumer or when Mamiscturer has entared into a contract in
wﬁﬁnguﬁﬂﬂrﬁnety{%}dmufapmd:mmpuﬁ:mmmhﬁngmmmmm
repair of a motor vehicle.

37.  Pursuant to 15 11.5.C. §2308, Plaintiffs’ Vehicls was impliedly warranted to be
substentially free of defects in both material and workmenslnip, and thereby fit for the ordinary
purposs for which the Vehicle wae intended,

38.  The Vehicle was warranted to pass without objection in the trade under the contract
descripticm, and wag required to conform to the descriptions of the ‘Vehicle contained in tha contracts
and labela.

3%. The above-desczibed defects in the Vehicle render the Vehicle unmerchamtable and
thereby not fit for the exdinery and essential purposs for which the Vehicle was intended end gs
represented by Menufacturer.

40,  As 8 result of the breachee of implied warranty by Mamafacturer, Plaintiffs are
without the ressonahle value of the Vehicle.

41. Az a reqult of the breaches of implied warranty by Manufacturer, Plaintiffs have
suffered and coptinues to suffer various damages.

WHEREFORE, Plaintiffa pray for judgment against Manufactarer as follows:

8. Return of all monies paid, diminvution mn vaiue of the vehicle, and all
incidentel and coneequential damages incurred;
b. ATl rearomable attorneys’ fees, witness fees and all court costs and other |

fees incumred: and
g, Such other and further relief that the Court deems just and appropriate.




42.  Plaintiffs re-allege and incorporate by reference as though fully set forth herein,
paragrephz 1 through 41 of thie complaint.
. 43.  Manufkcturer's tendar of the Vichicle was substantially impaired to Pladntiffs,
44,  Manufacturer’s tender of the Vehicle, whith was substamtially impaired to Plaintiffs,
comstitutes & violation of 15 U.8.C, §2310{d).
WHEREFORE, Plaintiffz pray for judgment againet Manafacturer as follows:
a Return of all monies paid, sstisfaction of all liens, and all incidental and

consequential damages incurred;
c. Al ressonable aitomeys’ fees, witness fees and all cowrt costs and other
fees incunred:; and
d. Such other and forther reliaf that the Court deemns juat and appropriate.
COUNT IV
W RIG

FURSUANT TO Q.C.G.A § 10-1-782 et seg

45.  Plaintiff ro-alloges and incorporates by reference ss though fully set forth herein,
paragraphs 1-44 of this Complaint. |

" Pleintiff has presanted the Vehicle to Seller and/or other suthorized service
dﬂmﬁMmuﬁchf&aMhmtuftﬁnﬂu}ﬁrﬁumdafmhmﬂfnrm—
conformities in the Vehicle’s first twelve (12) months o twelve thousand (12,000) miles, which
ever came firat, and those defects and/or non-conformities continue to =xiat.

47.  Pursusni to the Act, the Vehicle does not conform to the express warrentios issued
to Plaintiff by Manufaoturer.

42,  Pumsusnt ic the Act, Plamtiff 1s entitled to a refund of the full price of the vehicle,




including all collateral charges and fmance charges, end/or a replacement vehicle, plus all
attorneys’ fees and costs.
WHEREFQRE, Plaintiff prays for judgment against Masmfhctarer as follows:
a Return of a1l monies paid, satisfaction of all hiens, and all incidental and
cansequential damages incored;
b. All reasonable attorneys' feﬁ,mmessfmandallnt!Wtcnntsmdoihﬂr
fess incarred; and
¢.  Such other and further relief that the Court deems jnst andappropnata.
Purmant to 0.C.G.A. 13-12-122(c)(2), Plaiatiff requests that the present case be tried
by a jury of twelve.

Subnzitied this I day of April 2002,

E. Scott Fortas, Raq.
Georgia Bar No. 269980

Attorney for Plaintiff

KROHN & MOSS

455 B. Paces Ferry Road, NE

Suite 218

Atlarta, GA 30305 !
{404) 8694280




GORBERG, GORBERG AND ZUBER

By: DAVID J. GORBERG Attorney for Plaintiffs
Identification No. 53084

1234 Market Street

Suitc 2040

Philadelphis, PA 19107

(215) 563-7210

DONALD FLYNN . : COURT OF COMMON PLEAS
5239 Stella Drive :
Gibsonia, PA 15044 : PHILADELFHIA COUNTY
vs. TERM, 2002
MAZDA NORTH AMERICA, INC. ,
7755 Irvine Center Drive :
Box 19734 :
Irvine, CA 92713 : NO.
COMPLAINT

1.  Plaintiff, Donald Flyan is an adult individuel citizen and legal resident of the
Commonwaealth of Pennsylvania, residing at 5239 Stella Drive, Gibsonia, PA 15044,
2. Defandant, Mazda North America, Inc., is 2 business corperation qualified to do

.business and reguiarly conduets business in the Commonwealth of Pennsylvanis with it's legal

residence and principal plece of business at 7755 Irvine Center Drive, Box 19734, Irvine, CA

92713.




-

BACKGROUND
3. Plaintiff incorporates by reference paragraphs 1 and 2 as fully as if set forth bere
length,
4, On or about Movember 28, 20600, Plaintiff purchased a 2001 anmribu_tg_

manufachured and warranted by Defendart beating the Vehicle Identification Number

o
AF2CUDB131 KM01403. The vehicle was purchased and registered in the Commenwealth of

Peansylvania,
5. Theprice ofthe vehicle, including registration charges, docurnent foes, sales tax,
but, excludipe other colteteral charges ot specified, totaled more than $25,475.00,
6. Plaintiff avers that a3 a result of the ineffective repair attempis made by Dafendant

~ through its authorized dealer, the vehicle carmot be utilized for the purposes intended by Plaintiff

at the time of acquisition and as such, the vehicle is worthleas,

7.  In congideration of the purchase of the shove vehicls, Defendant, issued to
Plaintiff several watranties, fully outfined in the watranty booklet,

8. On or abnut November 28, 2000, Plaintiff took possegsion of the above mentioned
vehicle and experienced nonconformities, which substantially impeired the use, value and/or
safety of the vehicle. |

2, Said noncaonformities consisted of, but was not limited to, defeciive enpine and
electrical gystem. Copies of repair recerpts are astm:hed hereto and marked as Exhibit "A",

10.  The nonconformities violate the express written warranties issued to Plaintiff by
Defendant.

1. Plaintiff avers the vehicle has been subjegt to repair more than three (3) tines for

the same nonconformity, and the nonconformity remains uncorvected.



12, Pleintiff has delivered the nonconforming vehicle to an awthorized service and
sepair facility of the d=fendant on numerous occasions. After a reasonable munber of attemipts,
Defendant was unable to repair the nonconformities.

13, Inaddition, the above vehicle has or will in the future be out of service by reason
of the non-conformities complained of for a cumulative total of thirty (30) days or more.

14.  The vehicle continues to exhibit defects and noaconfurmities which substantially
impair it's use, valus and/or safety.

15.  Plaintiff avers the vehicle has been subjoct to additional repeir atternpts for defects
and/or nonconformities and/or conditions for which the Defendent and or it's suthorized service
center, may not have maintained records.

iﬁ. Plaintiff'has been and will continue to be financially damaged due tuDefendnnt'al
intentional, reckless, wanton and negligent faijure to comply with the provisions of its' warranty.

17.  Plamtiff seeks relief for losses mmmmm and defacts in the shove

mentioned vehicle in addition to attomey fees and al! court costs.

18.  Plaintiff hereby incorporates alf facts and allegations set forth in this Complaint

by reference as if fully set forth at length hersin

19.  Plaintiff is a "Purchaser” as defined by 73 P.S. §1952.

20.  Defendant is a "Manufacturer” as defined by 73 P.S. §1952.

2]1.  Piaintiffs vehicle is 2 "New Motor Vehicle™ as defined by 71 P.S. §1952.

22,  Said vehicle experienced non conformities within the first year of purchase, which

substantially impaics the use, value end sefety of satd vehicle.



23,  Defendant failed to correct and or repair said nonconformities.

24.  The vehicle continues to exhibit defects and nonconformities which substantially
itpair it's use, velue and/or safety.

25.  Defendant does not reguire participation in any informal dispute settlement,
program prior to filing suit.

26.  As a direct and proximate result of Defendant’s failure to repair the
noaconformities , Plaintiff has suffered dameages and, in accordance with 73 P.S. §1958, Plaintiff
is antitled to bring suit for such damages and other legal and aquitshle relisf.

27.  Plaintiff avers that upon succesafully prevailing upon the Lemon Law claim
herein, all attormey fees are recoverable and are demanded against the Defendant.

WHEREFORE, Plaintiff respectfully demands judgment in his favor and egainst
the Defendant in an amaunt equal to three (3) times the ptirchaze price of the subject vehicle,

plus ail available collateral changes and attorney fees. Amount not in excess ofSSD.Dﬂﬁ.ﬂﬂ. - .

28.  Plaintiff herehy incorporates g1l facts and allegations set forth in this Complaint

_ by reference as if fully set forth at length herein.

29, Plantiffis a “Consumer” as defined by 15 U.S.C. §2301(3).

30.  Defendant is a “Warrantor” as defined by 15 (U.5.C. §2301(3).

31.  Plaintiff uses the subject product for personal, family end household purposes.
32. By th;e terms of the express written warranties referred te in this Complaint,

Defendant agreed to perform effective warranty repairs at no charge for parts and/or labor.




e e ——

33.  Defendant failed to make effective repairs.

34.  As a direct and proximate resqlt of Defendant’s failure to comply with the express
written warranties, Plaintiff has suffered damages and, in accordance with 15 UU.8.C, .§23 10(d)
(1), Plaintiffis entitled to bring suit for such damages and other lcgal and equitabie refief

35.  Section 15 U.S.C. §2310 (d) (1) provides:

If & consumer finally prevails on en action brought under paragraph (1) of this
subsection, he mey be allowed by the Court to recover as part of the judgment 2
sum equal to the amountt of aggregate amount of costs and expenses (including
attorney fees based upon actuel ime expended), detenmined by the Conrt to have
been reascnably incurred by the Flaintiff for, or in connection with the
commencement and prosecution of such action, unless the Court, in ita discretion
shall determine that guch an eward of attorney’s fees would be ineppropriats.

36.  Plaintiff avers that upon saccessfully prevailing upon the Magnuson-Moas cleim
herein, ell attorney fecs are recoverable and are damatided agamst the Defendant.

WHEREFORE, Flaintiff respectfully demands judigment in hia favor and againat the

' Defendant in 1 smount squal to three (3) times the purchase price of the subject vehicle, plus all

avajlable collateral changes and attorney fees, Amount not in exeess of $50,000,00.

COUNT III
UNIFORM COMMERCIAL CODE

37.  PlaintifF hereby incorporates all the paragraphs of this Complaint by reference as
if fully set forth at length herein_
38.  The defects and nonconformnities existing within the vehicle constitute g breach of
contractuzl and stetutory obligations of the Defendant, including but not limited to the following;
a -Breach' of Express Warranty |
b. Breach of Implied Warranty of Merchentability;

C. Breach of Implied Warranty of Fitness For a Particular Purpose;




d. Breach of Duty of Good Faith.

39.  The purpose for which Plaintiff purchesed the vehicle include but are not limited
to his personal, family and household use.

40). At the time of this purchase and at afl times subsequent thereto, Plainﬁff has
justifiably relied upon Defendant’s express wamrantica and implied wartanties of finess for 2
particular purpose and implied warranty of merchantability.

4]1. At the tims of the purchase and at all times subsequent thereto, Defendant was
avsare Plaintiff was relying upon Defendant’s express and implied warranties, obligations, aud
representations with regard to the subject vehicle.

42,  Plaintiff has incurred darnages as a direct and proximate reault of the breach and
failure of Defendant to honor its express and implied warranties.

43.  Such damages include, but are not limited to, the purchase price of the vehicle
plus all colfatera} charges, including attorney fees and costs, 2s well aa other expenses, the full
extent of which ere not yet known.

WHEREFORE, Plamntiff respectfully demands judgment in his favor and against
the Dmt in an amount equal to three (3) times tha purchase price of the subject vehicls,

plus all available collateral changes and etiomey fees. Amount not in excess of $50,000.00.

44,  Plaintiff hereby incorporates ali the paragraphs of this Complaint by reference as
if set forth at [ength herein. '

45.  The Unfair Trade Practices and Consumer Protection Law defines unfair methods




of competition to include the following:
(xiv). Failing to comply with the terms of any written guarantse or warranty given
to the buyer at, prior ta, or after a contract for the purchase of gonds or services is
made.
44, Plaintifi as a Pamsylvania resident, belicves, and therefore, avers the reckless,
wanton and willful failure of Defendant to comply with the terms of the written warranty
constitutes 2n unfatr method of competition.

47.  Sectian 201-9.2(a} of the Unfair Trads P

authorizes the Court, in its discruﬁun,tnawnrd:uptothruﬁ}ﬁmﬂ the actusl damages Eustained
for violations of the Act.

WHEREFQRE, Plaintiff respectfully demands judgment in his faivor and against the
Defendant in an amount squal to thrse (3) times the purchase price of the subject vehicle, plus all

gvailsbie collateral changes and attomey fees. Amount not in excess of $50,000.00.

GORBERG AND

BY:
DAVID J. GORBERG, ESQUIRE
Attorney for Plaintiff




COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

EZ] 'v.'..'illmatﬁf‘.:hr'jlr Case No. 80205847

Cincnati, Ohio 45238
PMuintiff

i, COMPLAINT AND JURY

MAZDA MOTOR AMERICA, INC.
¢/o CT Corporate Systems

1200 E. Ninth 8t. .

Cleveland, Ohio 44114

Now comes the Plaintiff, by and thigue ""f#m'fmhermmpmmmﬂn
ahove captioned matter statea as follows: |
FIRST CAUSE OF ACTION
I, Oninformation and belief, defendant ia a California Corpotation licensed to_
do business in the State of Ohio and doing business by importing and/or distributing new
automobiles to the genetal public. b
) At all times complrined of herein defondant was 8 manufacturer as that
term is defined in Ohio Revised Code §1345,71.
3. Maﬂthmmnpllhmdufhﬂmmﬁﬁﬁmumumuuthattmia
defined in Ohio Revized Code §1345.71.
4. At all times complained of herein Kerry Mazda of Florence, Inc. and Kings
Mazds Suzuki were dealers of defendant authorized to sell new Mazda motor vehicles and
to perform warranty repaira on Mazda motor vehicles.




5.  .On or about January 26, 2002 Plaintiff purchased from defendant's
guthorized dealer, a 2002 Mazda Trbute motor wehicle, Serial No.:
4F2YUOR 1 22KM30558, |

6. Within the first twelve (12) months of ownership and/or 18,000 miles of
operation plaintilf has discovered that certain non-conformities exist within the vehicle and
has presented the vehicle to defendant's authorized desler requesting that said
non-conformities be repaired.

7. Plaintiff has presented the vehicle to defendnnt's authorized dealer, on three
(3) occasions requesting that it repair a non-conforntity, which substantially impeirs the
uss, value and/or safety of the vehicle, and said non-conformity continues to exiat.

g, Plaintiff's vehicle has been out of service by reason of said non-conformities
for a cumuletive total of 30 days.

9. . Plintiff's vehicle has been presented to defendant's authorized dealer on 8
vccasions to repair non-conformities which impair the use or velue of the vehicle and said
non-canformities atill exist.

10. Ihuehubemntmhnaatmnptm repair a non-conformity that results
in a condition that is likely to cause death or serioua bodily injury if the vehicle iz driven
and the non-conformity continues to exist.

11.  Purmuant to Ohio Revised Code §1345.72 plaintiff i3 antitled to rescind the
transaction and recover from the defendant the fill purchase price, all collaternl charges,
all finance charges, and all incidental damages plus reasonable attorney's fees.

SECOND CAVUSE OF ACTION

12.  Plaintiff realleges the allegations contained in paragraphs 1 through 11 as if
fully rewritten here.

13, At ull times complained of herein plaintiff was a consumer as that term is
defined in 15 U.5.C. Section 2301.



14. - At all times complained of herein defendant wes & warrantor as that teom is
defined in 15 11.5.C. Section 2301.

15.  As part of the purchase of the motor vehicle previously alleged, plaintitf
received written express warranties from the defendant covering the vehicle,

16.  Plaintiff has within the applicable express warranty period presented the
vehicle to defendant’s suthorized deslers requesting thet the dealers meke repairs under
the warranties between plaintiff and defondant. |

17.  Defondant has breached its express warranties with plamtiff by filing to
repair plaintiff's vehicle within & reasopable number of repair atiempts and pursuant to 15
U.S.C. Section 2304, plaimiff is entitied to reacind the transaction and recover all
purchase monies paid plus reasonable attorney’s fiees.

THIRD CAUSE OF ACTION

18.  Plaintiff realleges the allogations contained in paragmphs 1 through 17 as if
fully rewritten here.

19.  Defendant warranted that the vehicke purchassd by the plaintiff would be
free of defects for a period of three years or thirty-six thousand miles.

20.  Within the express warranty period plaintiff has requested that defendant’s
authorized dealers repair her vehicle to conform thl.-.vehicll;tu defendant's express
warranties.

21.  Defendant has breached its warranty by filing to conform the vehicle to
the express warranties covering the vehicle.

22.  The warranties covering plaintiffs vehicls have failed of their easential
purpase and plaintiff is entitled to rescind the purchase of her vehicle and recover all
monies paid plus reasonable attorney's fees.



WHEREFORE, plaintiff demands judgment against defendant rescinding the

transaction, & complete refund of all monies paid, plus reasonable attorney’s fees and costs.

. GUSTAFSON ({05144
Attorney for Plaintiff :

1919 Kroger Building
1014 Vine St.

Cincinnati, OH 45202
{513) 241-7880

JRY DEMAND

Plaintiff hereby demands a trial by jury on all issues so triable.




IN THE STATE COURT OF FULTON {HQUNEE:F 0T

STATEOF GEORGIA . ., ..., /o
HARRI NI VI HCR F7
ERIC S, ) e
Plaintiff. i Pt € s Vo GEa3ELA

) Civil Action No, <

V. ) 5

MAZD ) il

A MOTORS OF AMERICA,INC., ) JURY TRIAL DEMAND O E

s ) -

= ™

D : ) E

| COMPLAINT Zg

COMES NOW, ERIC HARRIS, Plaintiffin the shove-styled action, by and through their
undersignsd attarneys, and hertry file this, her Complaint aginst Defendsnt, MAZDA MOTORS OF
AMERICAINC.., anl show this honorsble Court as follows:

- STATEMENT OF JURISDICTION AND VENUE
1. Plaintiff, BRIC HARRIS (beroafter “Plaintiff is an individual, who nf all times relevant
hereto have resided in the State of Georgia.
2. Defendsmt, MAZDA MOTORS OF AMERICA,INC. (hereafter “Mamufacturer™), is &
Georgia Corporation/foraign Corporstion suthorized to do business in the State of Georgia, and is
engeged in the mamifactore, aale, and distribution of motor vehiclea and related squipment and
sarvices. Manufactures is also in the business of marketing, supplying and selling written warrenties
ta the public through a systam of authorized dealerships. Manufacturer may be served through its
registered agent: Takeshi Tanahira, 7755 Irvine Center Drive, Irvine, California 92618 Mamrfactarer
ia therefore qubject to the jurisgiction of this Court.
3.  Defendent, MAZDA MOTORS OF AMERICA,INC. (hereafter “Dealear™), is & Georgia
Corporstion engaged in the sale and distribution of motor vehicles and related squipment and
services. Dealer iz glzo in the business of marketing, supplying and salling written warrantjes to the
public. Dealer may be served timongh its registered agent, Takeshi Tanahira, 7755 Irvine Center




Drive, Irvine, Californis Biﬁl 8. Dealeris thems fore snbyect to the jurisdiction of this Court.

4, Venue is proper in Fulton County, As their stetwtory agent is properly registered there.
STATEMENT OF FACTS

5. On or about June 12, 2001, Plaintiff purchased a 2001 Mazda Tribute from Five Star Mawda

(hereafter “vehicle™) for valuable consideration.

6.  PlainifPs vehicle is manufactured aud distributed by Marufacturer, for valusble

consideration.

7. The price of the vehicle, including registration charges, document foes and eales tax, but

exchuding other collateral charges, such as bank and finance charges, totaled $28,194.00

8.  Inconsideretion for the purchase of the Vahicle, Mamufacturer issued and provided Plaintiff

n written warcanty, including three year (3) or thirty-gsix fhougand (36,000) mile bumper-to-bumper

coverage, as well as other warranties fully outlined in the Marifachorer's New Car Wamranty

booklet,

9, Plantiff took possession of the vehicle on Juns 12, 2(41.

10. 'Mmmmﬁmufmﬂmmwmmmd&m,
including, tut not limited to, the following: (s) Stalling; (b) Odor; (c) Transmission,

11. Those defects violats the Manufscturer’s wiranty znd the implied wemrsaty of
merchartability.

12.  Plaintiff afforded the Dealer a reasonable number of attempts to curs the deficts,

13.  The defects in Plaintiffs renain uncorrected.

14, As a regult of the pumerous repair atteinpta and Defendant’s inability to repair the vehicls,
Plaintiff justifisbly lost confidence in the vehicle’s safety and relisbility.

15.  The value of the vehicle has been substantially impaired to Plaintiff

16.  Thodsfacts were not and could not have been reasonably discovered by Plaintiff prior to her




purchese of the vehicle.

17, Asaresult of the defects and Defendant’s insbility to curs, Plaintiff revoked acceptance of
the vehicle pursuent to The Magnuson Mosa Werranty Act and Georgia Statutory law.

18.  Atthe tme of revacation, the vehicle was in substantially the same condition as it was at the
time of delivery except for demage cansed by its own defects and ordinary wear and tear.

19,  Defendant refised Plaintiff’s demand for revocation and the comesponding remedies 1o
which Plaintiff is entitled under the Jaw.

20.  Plaintiff have beon and will continue to be financially damaged due to Defendants’ frilure ()
to comply with the provigions of the written warmrenty end (b) to provide Plaintiff with a

nerchentable vehicle,
COUNT I
BREACH OF WRITTEN WARRANTY
(Purivant to the Uniform Connnerelal Code, the Magnuson-Moss Warranty Act, and
Georgia Law)

21 ng@hglﬂ:mughiﬂ.abommr&a]lugudmdhuﬁyinmdbymfrmmuif
fully aet forth herein, verbatim,

22,  FPluintiffis a consumer, as contemplated by the Uniform Commercial Code, the Magnuson
Moss Warranty Act.

23,  Defendant is a warranter, as contermplated by the UCC and the Magnuson-Moss Warranty
Act,

24.  Plaintiff is entitied by the terms of the writttn warranty provided to him/her/them by
Manufacturer/Dealer to enforce the obligations of said werranty. '
25, Plpintiff's was mapafactored, sold and purchased after July 4, 1975, and costs in excess of
ten dollars {$15.00).

26.  The wamsaty provided thet Defendant would repeir or replace defective parts, or take other




ru:nad:ial:.t:tiunfmeoft;:hargetuPlainﬁﬁ'inthewmtthﬂthe\fehidefniledtnmutthc
specifications set forth in written warrenty.

27.  The wiitten wamenty was the basis of the bergain with respect to the contract for gale
cxecuted and entered into between Plaintiff and Defendant.

28.  The purchase of Plaintiff’'s Vehicle was induced by the written warranty, upon which
Plaintiff relied. |

29.  Plaintiff have honored their obligations under the warranty.

30. Defendant breached their obligations under the written warranty, by fhiling to seasonably
repuir the vehicle's defects afier being afforded e reaspnable number of stiempts to core.

3).  Plaintiff notified Defendant of its breach within a reasonable period of time after discovering
it

32.  As a direct and proximate result of Manufacturer’s failure to comply with its written
warranty, Plaintiff have suffered damages, including, but not limited to, (a) loss of use; (b)
diminished value; {c) lost wages; (d} aggrevation; and (¢} incidental and consequential damages
(such as the cost of inspecting the vehicle, retumming the gnods for repair, msurance, tax and
registration fees, otc.) In pecordance with 15 U.8.C, §2310{d){1) and {he UCC, are entitled to bring
mﬁthmm and olher relief.

33,  Plaintiff requests attorney’s fees and shows that she is entitled to fees end eosts pursuent to
the fee-shifting provision of the Magmuson Moss Warranty Act.

WHEREFORRE, Plaintiff praya thet:
a. The Complairt be filed and aervice be perfected as provided by law;
b. Plaintiff be ewarded damages to which she is entitled under the Magnuson Mosg

Warranty Act, the Uniform Commercial Code, and Georgia Law, including, but not
limited to, (i) the differance at the time and place of acceptence betwaen the vatue of



the poods accepted and the value they would have had if thoy had been as warranted,
unless the jury finds that special circumstances show proximate damages of
different amovnt; (i) loss of use; (iii) lost wages; (iv) aggravation, and (v) any other
‘incidental and consequential damages (such B8 the cost of inspecting the vehicle,

returning the goods for repair, insurance, tax and registretion fees, etc.)

c. Plaintiff be awarded reasonsble attorneys* fees and costs; and
d Plaintiff be awarded such other and further relief as the Court deoms right and
sppropriate,
M%ﬁw
(Pursnant o the Unlform Commerelal Code, the Magnuson-Moas Wamnty.h&, and
Gedrgia Statutory Law)
.3" Pmapha 1 through 33, sbove, are re-alleged and hereby incorporated by reference asif .
fully set forth herein, varbatim.

35,  The vehicle purchased by Plaintiff is subject to an implied warranty of merchentability as
definad in 15 U.8.C. §23ﬂ1(?]. UCC Section 2-103(1)(d) mid OCGA Section 11-2-314(2)c).

36, Dwilnmmmmiﬂm.mﬂvﬁdumm,
mmmtpmmﬂmmmmmmm.mmmﬁmmm
the goods of the kind sold to Plaintiff

37.  The parties’ contract for sale as a mater of law iraplies that the vehicle is merchantable,
‘becanse Defendant is a merchant with respect to such goods.,

38  Theimplisd warranty was breached by Defendant{s), becanse they sold Plnintiff a vehicle of
inmufficient quality. The vehicle is not fit for the ondinary purposs for which such goods are used.
33.  The vehicle has failed to meet Plaintiff’s reascnable expectations.

40,  The vehicle has failed to perform with reasonable safety, efficiency, and comfort.




4. Thevehicle has 0ot provided dependabile transportation, and it has not been trouble-free.

42,  Thevehicle would not pess without objection in the trade under the contract description and

does not conform to the promises or affivmations of fact made by Defendent,

43,  Mamufacturer hes mttompted, in contravention to the law, to disclaim the implied watranty of

mexrchantability,

4. As a result of the breach of implied warranty by Defendant, Plaintiff are without the

reasonable value of the Vehicle.

45.  As 8 result of the breach of implied warrenty by Defendent, Plaintiff have suffered and

continue to suffer damages, including thosc specifically identified i the foregoing paragtaphs,

WHEREFORE, Plaintiff prays that: |

&. The Complaint be filed and service be parfocted as provided by law;
Plaintiff be awerded demages to which she is entitled mmder the Magnnson Moss
Warranty Act, the Uniform Commercial Code, and Georpia Law, inchuding, but not
limited to, {i) the difference at the time and place of accepiance betwean the value of
the goods accepted emd the value they would have had if they had been as warrented,
unless the jury finds that special circumstances' show proximate dsmages of &
di.ﬁ'mfamomt;(ﬁ)lmanfuu; (iii) lost wages; (iv) aggravation; and (e} any other
incidemtal and consequential damages (such as the cost of inspecting the vehicle,
returning the goods for repair, insarance, tax and registration fees, ete.) |

c. Plaintiff be ewarded reasoneble sttorneys” fees and costs; and
d. Plaintiff be awerded such other and further relief as the Court deems right and
approptiate.
w?ﬁe%‘a&mm

(Pursuant to the Uniform Commercial Code, the Magnuson Moss Warranty Act, and




Georgla Statutory Law)
46,  Paragraphs 1 through 45, above, are re-alleged and hereby incorporated by reference gs if
fully set forth herein, verbatim.
47.  Plaintiffis a consumer who have heen damaged by Defendant’s faihure to comply with the
terms of its written and implied warramties, a5 contemplated by 15 U.8.C. Section 231 0(d).
48. Defendant was obligatsd to repair the manufacturer's defects in Plaintiff's vehicle, and
defamilted on that ohligation.
45, PlaintifPs faithin the vehicle’s ittegrity and mﬁabimyhubgmhmn irreparnably.
50, Any defects cured by Defendant weve not done seazonably. '
51,  Plaintiff is entitled to elect either a refind for, or replacement without charge pursuant to
Section 2304{AX4) of the Magnmson-Moss Warranty Act.
52.  Plaintiffis also ﬁiﬁﬂedtnmokemnfthu vehicle pursuent to OCGA § 11-2-608
and OCGA §11-2-719(2). |
WHEREFORE, Plaintiff prays that:
B The Complaint be filed end service be perfected as provided by law;
b. | Plaintiff be awarded damagea to which he is entified under the Magnuson Moss
Warzanty Act, the UCC and OCGA OCGA § 11-2-608 and OCGA §11-2-719(2);

c. Plaintiff be awarded reasonable attorneys' fees and costs; and
d. Plaintiff be awarded soch other end further relief as the Cowrt deems right snd
appropriate.

Submittad this ?/ day of June, 2002/4&



Attorney for Plaintiff
KROHN & MOS8

455 B. Paces Ferry Road, NE
Suitc 218

Atlemta Georgie 30305
(404) 8694280

E. Scott Fortas, Bsg.
Georgia Ber No. 260980




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
STEVEN HILL,

Plaintiff,
v _ CP

MAZDA MOTOR OF AMERICA, INC., a Califomia
Corporation, and RALPH THAYER VOLKSWAGEN, INC,,
a Mml‘ugﬂn Gorparatlnn Jointly and Smrﬂihr.

Dafandants

CONSUMER LEGAL SERVICES, P.C.
MARK ROMANO P-44014

STEVEN S. TOTH P-44487

Attomeys for Plaintiff

30528 Ford Road

Garden Clty, M| 48135

{734) 2614700

-Thetﬂil ﬁnuﬂmrdﬂanlnn batween thess parties arising out of the mhnlﬁhn'umn allaged
in this Compiaint In this Court, nor haa any such action basn praviously flsd and dermnissed or transfemed sfter
having basn mealgnad to & judge, nor do | know of any other civil action not bebwesn these parties, srising out of
the same trensaction of occurmence as elleged In this Complalnt that |s alther panding orwas previously filed snd
disminsad, trarsfered or othenwias dispossd of sfiar having baan sgsigned b » judge in this Court.

COMPLAINT AND JURY DEMAND
NOW COMES tha Plainiiff, by and through Plaintlifs atl:nrnays CONSUMER
LEGAL SERVICEE, P.C., who complaine against the above named Defandants as follows:

1. Plalntifl' is @ resident of the City of Dundee, Monroe County, Michigan.




2. Defendant, Mazda Motar of America, Inc. (hereinafter refemed to as
"Manufacturer"), is a Callfomia Corporation authorized to do businesas in the State of
Michigan and, at all times relevart hereto, was engaged In the manufacture, sale
distribution and/or Importing of Mazda vehicles and related equipment, with its registered
office In the City of Bingham Famns, Oakland County, Michigan. |

3. Defendant, Ralph Thayer Volkswagen, Inc. {(hereinafter referred to as
"Lessor"), is a Michigan Corporation authorized to do business in the State of Michigan
and, at all times.relavant herato, was an suthorizad agent for the Manufacturer, and was
engagad in the business of selling and servicing Manufacturer's cars in the City of Monroe,
Monros County, Michigan. |

4, On ar about September 25, 2000, Plaintiff lcased a new 2001 Mazda Tribute,
VIN 4F2YUDB171KM 15805 (hereinafter referred to as "2001 Tribute™, from the Lesa.nr
which was manufactured by the Manufacturer {saal copy of Vehicle Lease Agreament
attached as Exhibit A).

5. Aln’ng.vdﬂ'l the lease of the 2001 Tribute Plaintiff recelved written warranties
and otl'_ler express and implied warranties including, by m'ay of axample and hnt by way of
Iimitation, warranties from Manufacturer and Lessor (a copy of the written wamanty iz in the
possession of the Defendants).

CONSUMER LEGAL SERVICES
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- 8. Plaintiff hes taken the 2001 Tribute to the Manufacturer's authorized
agent/dealer, Lessor, on at least six (6) separate occasions (see copy of repair orders,
sttached as Exhibit B). By way of example, and not by way of limitation, the defacts with
Plaintiff's 2001 Tribute Include the following:

Date Milsage  Invoice# Complaint

0BIO/01  15.409 17031 DRIVEABILITY DEFECT: coolamt light on;
oangine {ight on; rust on left rear window

08/20/01 18,016 17291 DRIVEABILITY REFECT: MIL lamp on; coolant

lamp on

1130401 22,324 18624 DRIVEABILITY DEFECT: MIL lamp on and
engine stalls

03/18/02 25,687 20008 PRIVEABILITY DEFECT: vehicle will not move
when putting in reverse and ravs up by itsalf

_ when driving '
03/26/02 25880 20206 DRIVEABILITY DEFECT: MIL Rght on
04/28/02 20,024 20612 RIVEABIL{TY DEFECT- MIL light on

7. Thiz cause of action arises out of Defendants’ miarepresentations, various

‘breachas of warranties, violations of statutes and braaches of covenanis of guud fatthand

fair dédling as herelnafter allaged.

8. The amauntin controversy excaeds TWENTY FIVE THOUSAND D{_DLLARS
($25,000.00), sxclusive of interest and costs, for which Plalrtif seeks judg.mant against
Dafanﬂanla. together with sguitable relief. in addition, Plaintiff eseke damages from
Defendants for incidental, consaquential, axemplary and actual damages Including intenrest,

.costs, and actual atiomeys' fess.

CONBUMER LEGAL SERVICES
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COUNT |
BREACH OF EXPRESS WARRANTY

8. Plaintiff incorporates herein by refarence sach and every allegation contained
in Paragraphs 1 through 8 as though herain fully restated and realleged.

0.  Plalntiff Is & "buyer” under the Michlgan Uniform Commerclal Code, MCLA
440.2103; MSA 18.2103.

11. Manufacturer and Lessor are "Lessors' under the MWichigan .Unifurm
Commercial Coda, MCLA 440.2103; MSA 19.2103.

12. The 2001 Tribute constitutes “"goods™ under the Michigart Uniform
Comimercial Code, MCLA 440.2105; MSA 2106.

13. This ks a “trangaction In goode", to which MCLA 440.2102; MSA 18.2105 is
applicable.

14.  Plaintiff's purchase of the 2001 Tribute was accompanisd by an express
warranty, written and otherwise offered by the Manufacturer and Lessor. Whéreby said
warranty was part of tha basis of the bargain of the contract, upon which Plaintiff reiled,
petwnan Plaintiff and Manufacturer/Laasor for its sale rJ[ the vahicle.

15.  In this express wammanty, the Manufacturer warranted if any defacts were
discovered within certain periode of time, the Manufacturar and/or Lessor would provide
repair of the 2001 Tribute free of charge to Plaintiff under specific tarma as stated in the
SXPrass wammanty.

16.  Infact, Plaintiff discovered the 20l_11 Tribute had defects and problemes after
Plaintiff purchased the vehicle as dlscussed above.

CONSUMER LEGAL SERVICER
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17.  Plaintiff notified Manufacturer and Lessor of the aforementioned defacts.

18. Plaintiff has provided tha Lessor and the Manufacturer with sufficient
opportunities to repair or replace the 2001 Tribute.

19.  Plaintiff has rersonably mat all obligations and pre-conditions as pravided In
tha express warranty.

20. The Manufacturer and Lessor have failed to adequately repair the 2001
Tribute and/or have not repaired the 2001 Tribute in a timely fashion, and the 2001 Tribute
ramains in a dafective condition,

21. Even though the express wamanty provided to Plaintiff Imited Plaintiffs
remaedy to repair and/or adjust defectiva parts, the 2001 Tribute's defects have rendered
the limited warranty ineffective to the extent that the limited remedy of repair and/or
adjustment of defective pans falled of its essential purpose pursuant to MCLA 440.2719(2);
MSA 19.2718(2); andior the above remedy is not the exclusive remedy under MCLA
440.2719(1)(b); MSA 19.2718(1)(b).

22. The 2001 Tribute continues to contain defacts which iubmﬁﬁnlly Impalrthe
value of the autornabile to the Plaintiff.

23. Thase dofects could nat reasonably have besn discoverad by the Plalntlff
prior to Plaintiffs acceptance of the 2001 Tribute. |

24. The Manufacturer and Lessor Induced Flaintlﬁ accaptance of the 2001
Tribute by agreeing, by means of the express wamanty, to remedy, within a reasonable
time, those defects which had not been or could not have been dlscovered pr‘mf to
acceptance. -

CONSUMER, LEGAYT, SERVICES
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25, As a result of its many defects, the Plaintiff has lost faith and confidence in

the 2001 Tribute and the Plaintif cannot reéasonably rely upon the vehicle for the ordinary
purpose of safe, efficlent transportation.

26.  If the finder of fact finds revecation andfor rejediuﬁ was improper, then, in
the alterative, Plaintiff alleges that as of the date of revocation, the 2001 Tribute was In
substantially the same condition ag at delivery except for damage caused by ite own
defects and ondinary wear and tear. Therefors, Plaintiff Is entitled to damages for breach
of warranty calculated by the difference at the time and place of acceptance beiween the
value of the goods accepted and the value they would have had if they had been as
wamanted. _ '

27. The Manufacturer and Lessor have rafused Pialntiffs :Iamnnﬁs and have
refused o provide Plaintiff with the remedies towhich Plalntiff is entitled pursuant to MCLA
440,2313; MSA 19.2313 and MCLA 440.2711, 440.2714 and 440.2715; MSA 19.2711,
i9.2714 and 18.27185.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A, Daclaring acceptanca has besn properhl; revoked by Plaintff and for
damages incurred in revoking acceptance; _

B. For a refund of the lease payments (rent) and security deposit paid by
Platntiff for the 2001 Trihqle;

C. Tocancel the loase contract and pay off the balance on the l::nntmct, _

D. For incidental, consequential and actual damages;

E. For costs, Interest and actual attomeys' fees; and

CONSUMER LEGAL BERVICES

-f=



F.  Forsuch other relisf this Court deems appropriats.

: COUNTH .
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

28, Plalntiffincorporates harein by refarenca aach and every allagation contained
in Paragraphs 1 through 27 as though herein fully restated and reallegex.

28, The Manufacturer and Leseor are "merchants” with respect to automobiles
under the Michigan Uniform Commercial Code, MCLA 440.2104; MSA 19.2104. |

30. The 2001 Tribute was subject to implied warrantles of merchantability under
MCLA 440.2314; MSA 19,2314, running from the Manufacturer and the Lessor to the
benefit of Plaintiff.

31. The 2001 Tribute was not fit for the ordinary purpose for which such goods
are used.

32. Thedsfects and problemsa hersinbefors describad rendared the 2001 Tﬂbuﬁ
- unmerchantable. " |

33. The manufacturer and Lessor failed to adequataly remeady the defacts In the
2001 Tribut_e: and the 2001 Tribute continues to be in an unmerchantable condition at the
fime of revocation.
| WHEEEFORE, Plaintiff prays for jJudgment against Manufacturer and Lessor:

A Declaring accaptance haa_ been properly revoked and for damages incu mad
In revoking acceptance;

B. For damages occasioned by the breach of the implied warranty;

CONSUMER LEGAL BERVICRES



C. For a refund of the lease 1payments (rent) and security deposit pald by
Plaintiff for the 2001 Tribute; |

D.  To cancel the lease contract covering the 2001 Tribute and pay off the
balance on the contract; |

E. Faor unnsaquaﬁtial, incidental and actual damages;

F. Costs, interest and actusl attomeys' fees; and

G. . Such other relief this Court deems appropriate.

COUNT Il
ATI

3. Plaintff incorporates herein by reference each and every allegation contalned
in Paragraphs 1 through 33 as though hareln fully restated and realleped.

35. Plaintift anﬁepte-d the 2001 Tribute without discovering the above defects due
to the fact Plaintiff was reasonably induced to accapt the vahicle by tha difficulty of
discovery of the above defects. '

38.  Inthe alternative, Plalnfiff reasonably assumed, and Manufacturer and Lessor
rapresantad, that ail of the aforesald dsfacts and/or nonconformities would ba curéd within
a reasonable time.

37.  ARernumerous attempte by Defendants to curs, it has bacome epparent the
nonconformities could not be seasonably cured.

38. The nonconformities substantally Impalred the value of the 2001 Tribute 1o
the Plaintiif.
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39. Plaintiff had previously notfled Msanufacturer and Lessor of the
nonconformities and Plaintiff's intent to revoke acceptanca pursuant to MCLA 440,2608:
MEA 18.2608 and demanded the refund of his purchase price for the 2001 Tribute and out-
of-packat expenses (see copy of Plaintiffs revocation of acceptance letta;r attached as
Exhiblt C}).

40. Manufacturer and Lessor have nevertheless refused to acna;it retum of the
2001 Tribute and have refused to refund any part of the sum equal to the purchase prica
and out-of-pocket axpanses incurred by Plalntiff.

WHEREFORE, Plaintiff prays for judgmant against Manufacturer and Lessor;

A.  Declaring acceptance has been properly revoked by Plaintiff and for
damages Incumed In revoking acceptance; |

B.  For a refund of the lease payments {rent) and security deposit paid by
Plaintiff for the 2001 Tribute: |

€. ' To cancel the leasa contract covering the 2001 Tribute and pay off the
bakance on the contract;

D, For congequentlal, Incldental and actual dameages;

E. Costs, interest and actual attu'rnaya' fees; and

F. Such other relief this Court deams appropriate.

COUNT I¥
BREACH OF EXPRESS WARRANTY

41.  Plaintiffincorporates herein by refarance sach and every allagation contained
in Paragrapha 1 through 40 as though hersin fully restated and realleged.
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42. Plaintiff 1s a “lezses" under the Michigan Uniform Commercial Code, MCLA
440.2803 (n).

43. Manufacturer is a "supplier" under the Michigan Uniform Commercial Code,
MCLA 44ﬁ.2303 (x).

44. Leascris a "essor' under the Michigan Uniform Commaercial Code, MCLA
-440.2803 {p).

45, _The 2001 Tribute constitutas “goods" under the M?chlgan Uniform
Commarcial Code, MCLA 440.2803 (h).

46. The Michigan Net Lease attached as Exhlbit A is & "consumer lease" under
the Michigan Uniform Commercial én&e. MCLA 440.2803 (a).

47.  Plaintiff ‘s lease of the 2001 Tribute was accompanied by an axpress
warranty, written and otherwise offered by the Manufacturer and Lessor. Wheraby said
warranty was part of the basis of the bargain of the leass contract, upen which Plaintiff
relled, between Plaintiff and Manufacturer/Lessor for ita lease of tha 2001 Tributs,

48. The benefit of the Manufacturer's expreses warranty extands to Plalntif under
the Uniform Commercial Code, MCLA 4402888 (1).

48.  In this express warranty, the Manufacturer warranted if any defects were
discoverad within certain periods of time, the Manufacturer and/or Lessor would provide
repair of the 2001 Tribute fres of charge to Plaintiff under specific terms as statad in the
eXpress wamranty.

20. Infact, Plaintiff discovered tha 2001 Tribute had defects and problems after
Plaintiff purchased said vehicle as discusead ahove.

51.  Plainfiff notlfied Manufacturer and Laasor of the aforementioned dafects.

CONSUMER LEGAL SERVICES
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52. Pleinttf has provided the Lessor and the Manufacturer with sufficient
opportunifies to repair or replace the 2001 Tribute.

23. Plaintiff has reasonably mat all obligations and pre-conditions as pravided in
the axpress warraﬁty.

B4. The Manufacturer and Leasor have failed to adequatsly repalr the 2001
Trbute andfﬁr have not repaired the 2001 Tributa in a timely fashloh, and the 2001 Tribute
remaing In a defactlve_ condition.

£5. Even though the express wamanty provided to Plaintiff limited Plaintiffs
remedy to repalr and/or adjust defective parts, the 2001 Tribute's dafochs have rendered
the limited warranty ineffective to the axta.nt tivat the limited remedy of repair andfor
adjustment of defactiva parts falled of its essantlal purpose. |

58. The 2001 Tribute continuas to contain defects which aubstantially impair the
value of the automobile to the Plaindiff.

57. These defects could not reasonably have been discovered by the Plaintiff
prior to Plaintiff's acceptance of the 2001 Tribute. '

68. The Manufacturer and Lesaor induced Flainttf®s acceptance of the 2001
Tribute by agraeing, by means of the express warranty, to remedy, within & reagsonable
tima, those defacts which had not bsen or could not have basn discovered prior to
accaptance,

58. As a result of ite many defects, the Plaintiff has Ioatfaﬂl'i_unl:l confidence in
the 2001 Tribute and the Plaintiff cannot reaeonably refy upon the vehicle for the ordinary
purpose of gafe, efficiant transportation. ,

CORNSUMER LEGAL SERVICES
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80. I the finder of fact finds revocation and/or rejection was improper, then, in
the alternative, Plaintiff alleges that as of the date of revocation, the 2001 Tribute was In
substantially the same condition as at daslivery except for damage caused by its own
defects and ordinary wear and tear. Therefore, pursuant toM.C.L.A. 440.2668 (4), Plaintiff
Is entitled to damages faor breach of warranty calculated hy the difference at the time and
place of acceptance between tha value of the use of the goad accepted and the value it
would have had if it had been as wamranted for the lease term.

61. The Manufacturer and Lessar hava refueed Plaintif's demands and have
refusad to provide Plaintiff with the remedies to which Plaintii¥.Is entitied pursuant to
M.C.L.A. 440,2058; and M.C.L.A. 440.2089; and 440.2867; and 440.2970.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A. Declaring acceptance has been properly revoked by Plaintiff and for
damages incurred in revoking acceptance;

B. For a refund of the lease payrmants (rent} and security deposit pald by
Plaint]ff for tha 2001 Tribute,

C. .To cancel the lease contract m#arlng' the 2001 Tribute and payoff the
balance on the same;

D. Forincidental and mﬁnaquanti;ll damages, and ectual damages for breach
of warranty, |

E. For costs, Interest and actual attomeys: feas; and

F. For such other equitabls rellef this Court deems appropriate.

CONSUMER LEGRL SERVICES
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COUNTV
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

62. Plaintiff Incorporatas hereln by reference each and every allegation contained
_ In Paragraphs 1 through 61 as though herein fully restated and realleged.

63. The Manufacturer and Lessor are "merchants" with respect to automobiles
under the Michigan Unlferm Commercial Code, MCLA 440.2104; MSA 10.2104.

84. The 2001 Tribute was sublect to implied warranties of merchantabllity under
MCLA 440.2862, running from the Manufacturer and the Lessor to the benefit of Plaintif.

85. The 2001 Tribute was not fit for the ordinary purpose for which such goods
are usad.

66. Thedefects and problems hareinbefore described rendered the 2001 Tribute
unmerchantable.

87. The Manufacturer and Lessor failed to sdequstely remedy the defacts in the
2001 Tribute and the 2001 Tribute continued to be in an unﬁarchantable condltion at the
time of revocation.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A.  Declaring acceptance ﬁas been properly revoked and for damages incurred
in revoking ancaptandu:

B. For damages occasionad by the breach of the implied warranty;

C. For a refund of the leass payments (rent) and eecurity deposit paid by

Plaintiff for the 2001 Tribute;

CONSTMER LEGAL SERVICES
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D. To cancel the leasa contract covering the 2001 Tribute and pay off the
balande on the same;

E. For incidental and consequential damages, and actual damages for breach
of warranty,

F. For costs, interest and achual attomeys’ fees; and

G. For such other equitabls relief this Court desme apprnpriata."

COUNT V1
REVOCATION OF ACCEPTANCE

88. Phintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 87 as though herain fully restated and realleged. ‘

89. Plaintiff acceptad the 2001 Tribute without discovearing the above defacts due
ta the fact Plaintiff was reasonably induced to accept the vehicle by the difflculty of
discovery of the shove defacts.

70. In the alternative, Plaintiff reasonably agssumed , and Manufacturer and

Leasor represanted, that all of the aforasaid defects and/or nonconformitias would be cured

within a reagonable time. 1

71.  After numerous attempis by Defendants to curs, it has bacome apparant the
nonconformities could not be segsonabiy cured. |

72. Thenonconformities subatantially impair the value of the 2001 Trbuts to the
Plaimiﬂ.
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73. Plaintff has previously notified Manufacturer and Lessor of the
nonconformities and Plaintiffs intent to revoke acceptanca pursuant o MCLA 440.2067
and demanded the refund of Plaint!f"s lease payments (rent) and security interest for the
2001 Tribute and out-of-pocket expenses (see copy of Plaintiff's revocation of acceptance
lettar attachad as Exhibit C).

74.  Manufacturer and Lessor have nevertheless refused to accapt retum of the
2001 Tribute and have refused to refund any part of the sum equal to the lease payments
{rent) and sacurity interast and out-of-pocket expenses incured by Plaintiff.

WHEREFORE, Plalntiff prays for udgment against Manufactursr and Lessor:

A Daclaring acceptance has been properly revoked by Plaintiff and for
damages incurred in revoking acceptance; |

B. For a refund of the lsase payments (rent) and security deposit paid by -
Plalntiff for the 2001 Tribute;

C.  To cencel the lease contract covering the 2001 Tribute and pay off the
balance on the same;

D.  Forlncidenta! and consequential damages, and actual damapes for breach
of waranty; : _

E. For cests, interest and actual attorneys’ feas: and

F.  For such cther aquitable refief this Court deams appropriate.

CONEUMER LEGAL ESERVICESR
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COUNT Vil :
BREACH OF WRITTEN WARRANTY LINDER
MAGNUSON-MOSS WARRANTY ACT

75.  Plaintiff Incorporates herein by refarenca each and every allegation contained

in Paragraphs 1 through 74 as though harein fully rastaiad and matleged.

76. Plaintiff is a "consumer” as defined in the Magnuson-Moss VWamanty Act
(hereinafter referred to as the "Wamanty Act") 15 USC 2301(3). |

77.  The Lessor Is a "supplier and "warrantor” as defined by the Warranty Aét.
16 USC 2301(4) and (5).

78. The Manufacturer |s a "supplier” and "warrantor” as definad by the Warranty
Act, 15 USC 2301(4) and (5).

79.  The 2001 Tribute is & "consumer product” as defined in the Warranty Act, 15
USC 2301(1).

80. The 2001 Tribute was manufactured, sold and pumhaaled after July 4, 1575.

B1. Tha exprass wamanty given by the Manufacturer perigining {o the 2001
Tribute is & "written wamanty” as defined In the Warranty Act, 15 USC 2301(8).

82. The Leascris an authorized daalarshlpa’agen{uf the manufach.:mr_deaignatad
to parform repalrs on vehicles under Manufacturer's automobile wamanties.

83. The above-described actions (failure to repair and/or properly repair the
above-menticned defects, stc.), including failure to honor the writtan warmnty, conatitute
a breach of tha written wamanty by the Manufacturer and Leasor actionable under the
Warranty Act, 15 USC 2310(d){(1) and (2).

WHEREFORE, Plaintiff prays for judgmeant against Manufacturer and Lesasor: .

CONSUMER LEGAL SERVICRS
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A. Declaring accepiance has been propady revoked by Plaintff and for
damages incummed in revoking acceptance;

B. For a refund of the lease payments (rent} and security deposit psid by
Plaintiff for the 2001 Tribute;

C. To cancel the lease contract covering the 2001 Tribute and pay off the
baiance on the contract; |

D. For consequential, incidental and actual damages;

E. For casts, interaat gnd aciual attorneys' fees; and

F. Such other relief this Court deems appropriate.

COUNT Vil
BREACH OF IMPLIED WARRANTY LUNDER

MAGNUSON-MOSS WARRANTY ACY

84, Plaintifi iﬁmte# hersin by raference each and every ailegation contained -
in Paragraphs 1 through 83 as though herein fully stated and realleged.

85. The above-described actions on the part of tha Lassor and Manufacturer
constiiute a breach of the implied warranties of mard'l;antablllty actionabla under the
Warranty Act, 15 USC 2301(7), 2308, 2310(d){1) and (2).

1'.*.‘»'HEF{EFf.::lFLE, Plaintiff prays for judgment againat Manufacturer and Lessor: -

A.  Declaring acceptance has beaen properly revoked by Plaintiff and for
damages incurred In revoking anﬁaptanm;

B.. For a refund of the lease payments (rent} and security deposit paid by
Plaintiff for the 2001 Tribute,
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C. Ta cancel Plalntiffs retail installment contract and pay off the balance on the

D.  Ferconsequential, incidental and aciual damages;
E. For costs, interest and actual attomeys' fees; and
F. Such other relief this Court deams appropriate.

COUNT IX
VIOLATION OF THE MICHIGAN CONSUMER PROTECTION ACT

MCLA 446,201 ET SEG: M3A 18.418(1) ET SEQ.

86,  Plaintiff Incorporates herein by reference each and svery llegation cantained
in Paragraphs 1 through 85 as though herein fully restatad and realleged.

87. | Plaintiff is & "person” within the meaning of MCLA 445.902(c); MSA
19.418(2)(c). |

88. Manufacturar and Lassor are engaged in "rade or commerce” as defined in
MCLA 445.902(d). | |

88. The Manufacturer and Lamr have engaged in Lmlawful, unfalr,
unconscionable, or decaptive methods, acts ar practices, including but not limited to:

" (8) TheManufacturerand Lessor reprasented to Plaintiffthe 2001 Tribute
andthe w_arranlymareuf had characisristics, uses, benefits, qualities, and standards which
they did not actually have. |

(b)  The Manufacturer and Lessor repressnted to Plaintiff the 2001 Tribute

and the warranty thereof were of a particular quallty and etandard and they were not.
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{e)  FPlaintff allegedly waived a right, benefit, orimmunity provided by law
in purchasing the 2001 Tribute, the Manufacturer and Lessor have failed to clearly state
the terms of such waivar and Plaintiff has not specifically consanted to such waiver.

(d) The Manufacturer and Lessor have failed to restore an amount equal
to Plaintiffs down payment and other paymanta made by Plaintiff on the 2001 Tribute.

(@) Tha Manufaciurar and Lessor have made gross d"lmpanclas
betwaan tha oral represeniations to Plainthf and wrlttén agraaments coveting the same
tranaaction relative to the 2001 Tribute and the Manufacturer failed to provide the promised
banefits to Plaintiff with regard thereto.

h The Manufaétu_rar and Lessor have made representations of fact
and/or statements of fact material to eald transaction auch that tha Plaintiff reasonably
believed that the represented or suggested standard, quality, characteristics, and uses of .
the 2001 Tribute to be other than they actually wera,

(@@ The Manufacturer and Lessor heve made rapresentations of fact
and/or statemants of fact material to such transaction such that the Plaintiff reasonably
believed that the represented or suggeated aarginn to the 2001 Tribute to be other than it
actuzlly was. |

{h) The Manufacturer and Lessor have failed to provide the promised
benefits fo Plaintiff with regard to the sale of the 2001 Tribute to Plaintff.

90. The Phaintiff has suffered loss and damages as a result of the aforesald
violatlons of the Consumer Protection Act. |

CORSUMER LEGAL SERVICES
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WHEREFORE, Plaintiff prays this Court enter a declaratory judgment as to the
violations of the Michigan Consumer Protaction Actand for judgment against Manufacturer
and Lessor for all damages Plaintiff has incurred, including reasonable attomeys' fees as
provided by statute, together with interest, costs and expsenses of this suit, and such other
relief as this Court deems appropriate and equitable.

COUNT X
BREAGH QF GONTRACT

81.  Phintiffincorporates herein by reference each and every allegation contalned
in Paragraphs 1 through 80 as thqugh herein fully restated and reallegad

82. An express limitad warranty covering 36 months or 356,000 miles of use,
whichever occurred first, accompanied the delivery of the 2001 Tribute to Plainttf. The
limited warranty provided the Lessor would repair or ad]uﬁ all parts (except tires) found to
be dafgutiuﬁ in factory-gupplied materlals or workmanship, _

83. The limited warranty, given by the Mnnﬁfacture’r and adopted by the Lessor
when the Lessor serviced and repaired the 2001 Tribute created a contractual relationship
between the Manufacturar/Lessor and Plaintiff. |

84. The Manufacturer and Lessor have breached the exprass limited warranty
contract In that thay have falled to repair or adjust defective parts covered undear the limited
warranty, have failed to do the same within the limited warranty coverage period, and within
d reasonaple time. |

WHEREFORE, Plalntiff prays for judgmert against all Defendants:

A.  Damages incurred by Plaintiff created by Defandants' breach of contract,
including all monies pald for the leaes of the 2001 Tribute;

CONSUMER LEGAT, SERVICES
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B. For 1ncidahtal. consequential, exemplary and actual damages;
C. For costs and expenses, interest, and actual altomeys’ fees; and
Such other relief this Court deems appropriate.

COUNT Xi
RESCISSION OF CONTRACT

g5,  PlaintiffIncorporates herein by reference each and every allegation contalned
in Paragraphs 1 through 24 as though hersin fully restated and realleged.

86. An express limlted wamanty covering 36 months or 36,000 miles of use,
whichaver occurred first, mccompaniad the delivery of the 2001 Tﬂﬁute to Plaintiff. The
limited waimanty prnuiciod the Lessor would repalr or adjust all parts {except tires) found to
be defactive in factory-supplled materials or workmanship.

87. Thelimited warranty, given by the Manufacturer and adopted bcy the Leesor
when the Lesnﬁr seruiuéd and repaired the 2001 Tribute created a contrachual relationship |
batween the Manufacturar/Lesser and Plaintiff.

88. The Manufacturer and Lessor have breached the express limitad warranty
contract inthat they have falied to repeir or acjust defective parts covered underthe limited
warranty, have failed to do the same within the limited warranty coverage period, and within
a reasonable time. .

88, The actions of the Manufacturer and Lessor have_raiiulted in -a faire of
consideration justifying the rescisaion of the coniract.

100. Whhout a judiclal declaration that the contract has been rescinded, Plaintif
will suffer irreparable and substantial hamm if the considaration pald by Plaintdf and
damages sustained by Plaintiff, together with interest, are not restored.

CONSUNER LEGAL EERVICES
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WHEREFORE, Plaintiff prays for judgment and the following reliéf against all
Defendants: |

A.  That this Court order a resdssi:.m of the lease contract covering the 2001
Tribute by ordering Defendants to refund all monias paid by Plaintiff and ordering Plaintiff
to retumn the 2001 Tribute ta the Dafenrdan.ta;

B. Damages incurred by Plaintiff created by Defandants' breach of contract,
Including all monies paid for the lease of the 2001 Tribute;

C. For incidental, consequential, sxempiary and actual damages;

D. For coats and expenses, interest, and actual atltomeys’ feas; and

E. Such other relief this Court deams appropriate.

COUNT XII
VIOLATION OF NEW MOTOR VEHICLE WARRANTIES ACT;

MCL 257.1401 €T SRQ: MSA 92706
101. Plaiﬁﬂﬁ incorporates herein by raference sach and every allegation contained
in Paragraphs 1 threugh 100 as though herain fully restated and realleged. o
102. Plalntiff iz a "consumer” under the Michigan New Motor Vehicle Wamanties
Act (hereinafter referred to as "Lemon Law"}, MCL 257.1 401{a).
103. Manufacturer, is a "manufacturer” under the Lemon Law, MCL 257.1401(d).
104. The 2001 Tribute Is & "motor vehicle® under. the Lemon Law, MCL
257.1401(f).
| 105. The 2001 Trih'ute la a "new motor vehicie” under the Lamon Law, MCL
257.1401(g). .
108. The expross warranty ﬁivan by Manufacturer, covering the 2001 Tribute is
a "manufacturer's express warranty” undsr the Lemon Law, MCLA 257.1401{e).

CONOUMER LEGAL SERVICES
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107. The Lessor ls 2 "new motor vehicle dealer™ under the Laman Law, MCLA
257.1401(h}.

108. PlaintiTs 2001 Tribute has been subject to a reasonable number of repair
atiempts for the aforementioned defects: | |

{a) Sald motor vehicla has been subject to at least four repalr attampts
by Defandant Manufacturer, through its new motor vehicla deaters, within 2 years of the
date of the first attampt to repair the defect or condition: and/or

{b) Said vehicle was out of sarvice for 30 n? more days within the time limit
of the Manufacturer's expreas warrenty and withln one yaar from the data of defivery to
PlaintHf. |

109, After notifying Manufacturer of the aforementioned defects following the third
repair atternpt and/or 25 days In a repair facllity, the Manufacturer was alkowed a final:
repair attsmpt. |

110. Manufaciurer's attempted repalr was unsuccessful as the 2001 Tribute
continues to manifest the aforementioned defects.

111.  The aforementionsd defects eubatantially impair the use or velus of the 2001
ITributa to the Plaintif andfor. prevent the 2001 Tribute from conforming to the
Manufacturer's express an.

WHEREFORE, Plaintiff prays for the following rallef:

A,  Replacement of the 2001 Tribute with a comparable replacament motor
vehicle curently in production and acceptabla to Plaintiff; or

CONSUMER. LEGAL SERVICES
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B. Manufacturer must accept rstum of the vehicle and refund to Plaintiff the
lease price Including oplions or other modifications installed or made by or for
manufacturer, the amount of all charges made by o for Hanufauturer, towing charges and
rental costs leas a reasonable aliowance for Flaintiffe use of the vehicle. In adcditlon,
pursuant to MCL 257.1403(4}, the Manufacturer must pay off the halanﬁ on the ratail
instaliment contract unkeas consumer accepts a vehicle of comparable vajue.

C. Pursuant to MCL 257.1407, Plaintiff is entitled to a sum equal to the
aggregate amount of coste and expenses, including attomeys’ fees based on actual time
expendied by Plaintiffs attormey In commencament and prosecution of this action.

" D.  Incidental and consaquential damages.
E. . For prejudgment intenast. | |
F. For such other and further rellef as may be justified In this action.

COUNT Xl
VIOLATION OF THE MOTOR VEHICLE SERYICE AND REPAIR ACT
MOCLA 257,1301, ET SEQ.

112. Plaintiffincorporates henain by referance each and every allegation contained
in Paragraphs 1 through 111 as though fully restated aru:ll reallsged.

113. The Lessor Is a "h_'mtur vehicls repair faciliiy' as defined by MCLA .
257nauaun

114. The Lessor Is subject to the Motor Vehicle Service And Repair Act, MCLA
257.1301, ot seq.

CONAUMER LEGAL SERVICES
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115. The Lessor has engaged or attempied to engage In methods, acts, or
practices which wers unfair or deceptive under said Act and/or tha ruies in effect during the:
-relevant time perlod herein pursuant to MCLA 257.1307, 257.1334, 167,1335, 257.1338,
~and 257.1337, and Michigan Administrative Rules 257.131 through 257.137 Including, but
not kmited to:

(8 Failing to revaal material facts, the omisslon of which tends to mislead
or deﬁuive the Plaintiff and which factz could not reasonably be known by Plalntiff;

(b) Allowing Plalntlff to sign an admoMa&gemant. certificate or other
writing which affirms acceptance, delivery, compliance with a requiremant of law, or cther
performance, when the Lessor, knows or had reason to knowthat the Etatemarltlls not true;

(¢} Faillng to promptly restore to the FIaintIﬁ’ erntitied thereto any deposit,
down payment, or other payment when a coniract is rescinded, canceled, or ctherwise -
terminated in accordanca with the terms of the contract or the Act;

(d} Failing upon retum of the vehicla to the Plaintiff to glve a writtan
statement of repairs to the Plaintiff which discloses:

{) Repairs nrsar_.ﬂcas pérfammd. including a detsiled ldentification of all
parts that were replaced and a shaclﬂcaﬁnn as to which are new, used, rebullt, or
reconditioned; an& _ |

(i) A cerlification that authorized repairs were compietely proper of a
detalled axplanation of an inability to complete repairs properly, to be signed by the cwner
of the facility ar by a person designated by the owner to represent the facility and showing
the name of the mechanic who performed the diagnosia and the repair.
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118. As a rasylt of the Lessor's actlons Plaintiff has suffered damages as set forth
in the preceding Counts and is alsq entitled to statutory damages and attorneys' fees as
provided in the Motor Vehlcle Service and Repalr Act, specifically MCLA 257.1336.

WHEREFOQORE, Plaintiff prays for a judgment against the Lessor in an amount to be
determined by the trier of fact, but to exceed TWENTY FIVE THOUSAND DOLLARS
{$25,000.00), plus double damages and mm and reasonable attomeys' fees, and for such
other and further relief as the Court deems appropriate. |

JURY DEMAND
Plaintiff demands frial by jury on all msues triable as such.
Respectfully submitted,
CONSUMER LEGAL SERVICES, P.C.

By: y\
MARK ROMANO P-44014

STEVEN S, TOTH P-44487
Attomeys for Plaintff
30828 Ford Road

Garden Clty, M| 48135
{734) 261-4700

Datad: Dacamber 24, 2002
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Craig Thor Kimmel, Esquire ATTORNEY FOR.
Identification No. 57100 - FLAINTIFFS _
KIMMEL & SILVERMAN, P.C. THIS IS AN ARBITRATION
30 East Butler Pike MATTER. ASSESSMENT
Ambler, PA 19002 OF DAMAGES HEARING IS
(215) 540-88838 REQUESTED.
IRIS JACOBS AND COURT OF COMMON FLEAS
MARILA BINDER PHILADELPHIA COUNTY
500 Paoli Poimt Drive :
New Paoil, Pennsylvania 19301

v. - CIVIL, ACTION
MAZDA MOTOR AMERICA
7755 Irvine Center Drive
P.O.Box 19734

Irvine, Califtrnis 52713-9734

COMPLAINT
CODE; 1900

}, Plaintifis, s Jacobs and Marla Binder, are adult individual citizens and legal

residents of the Commonwealth of Pennsylvania, 600 Pacli Poimt Drive, New Paoil,
Peansylvania 19301.

2. Defendant, Mazda Motor of America, Inc., is a business corporation qualified to do
business and regularly conduct business in the Commonwealth of Pepnsylvania, and is a
corporation of ¢he State of California, with its legal residence and principal place of business
located at 7755 Irvine Center Drive, P.O. Box 19734, Irvine, CA, 927139734, and can be
served at same.

BACKGROUND
3. On or about August 27, 2001, Plaintiffs purchased & new 2001 Mazda tRIBUTE,

manufactured and warranted by Defendant, bearing the Vehicle Identification Number
4F2YU08121KM70248.




4. The vehicle was purchased in the Commonwealth of Pennsylvania and is registered
in the Commornwealth of Pennsylvania.

3. The contract price of the vehicle, including registration charges, document fees, sales
| tax, finance and bank charges, but excluding other collateral charges not specified, yet
defined by the Lemon Law, totaled more than §18,707.88. A true and correct copy of the
contract i3 attached hereto, made a part hereof, and marked Exhabit "A", |

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiff
several warranties, guarantees, aﬂirﬁmaﬁans or undertakings with respect to the material or
workmanship nftﬁc vehicle and/or remedial action in the event the vehide fails to meet the
promised specifications.

1. The above-referenced warranties, guarantees, affirmations or undertakings are/were
part of the basit of the bargain between Defendam and Plaintiffs.

8. The parties’ bargain includes an express 3-year / 50,000 mile warranty, as well as
other pusrantees, affirmations and undertakings as stated in Defendant's wareanty materials
and owner's manual,

9. However, as a result of the meffective r:plirnttemptsmadebyneﬁndantfhmughits
authorized dealer(s), the vehicle is rendered substantially impaired, unable to be wtilized for
its intended purposes, and is worthless to Plaintiffs.

10. Plaintiffs have or may have resorted to Defendant’s mformal dispute settlement
procedure, to the extent said procedure complies with 16 CFR 703,

11, Plaintiffs aver that the Federal Trade Comumssion (FT'C) has determined ﬂiat no
automobile manufacturer complies with 16 CFR 703. See, Fed. Reg. 15636, Vol, 62, No. 63
(Apr. 2, 1997)




12. Plaintiffs hereby incorporate all facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein.

13. Plaintiffs are "Purchasers” as defined by 73 P.S. §1952.

14. Defendant is A "Manufacturer" as deboed by 73 P.5. §1952.

15. Pacifico Mazda is and/or was at the time of gale a3 Motor Vehicle Dealer in the
business of buying, selling, and/or exchanging vehicles as defined by 73 P.S. §1952.

16. On or about August 27, 2001, Flaintiffs took possession of the above mentioned
vehicle and experienced nonconformities as defined by 73 P.S §1951 gt seq., which
substantially impair the use, value and/or safety of the vehicle,

17, The nonconformities described violate the express written warranties issued to
Plaintiffs by Defendant.

18, Section 1955 of the Pennsylvania Autumubi]e Lemon Law provides;

If a manufacturer fails to repair or correct a nonconformity after a reasonable number

of attempts, the manufacturer shall, at the option of the purchaser, replace the motor
vehicle... or accept return of the vehicle from the purchaser, and refund to the

purchaser the fll purchase price, including all collateral charges, less a reasonable
allowance for the purchasers use of the vehicle, not excesding $.10 per mile driven or
1% of the purchase price of the vehicle, whichever is less.
19. Bection 1956 of the Pennsylvania Automobile Lemnon Law provides a presumption
of a reasonable nurnber of repair attempis if: ‘

(1) Thesame nonconformity has been subject to repair three times by the
manfacturer, its agents or authorized dealers and the noncomformity still exists; ox

(2)  The vehide is cut-of-service by reason of any nonconformmity for a cumulauw:
total of thirty or more calendar days.

20. Plaintiffs have satisfied the above definition as the vehicle has been subject to repair
more than three (3) times for the same nonconformity, and the nonconformity remamed
uncorrected.



21.In addition, the above vehicle has or will be out-of-service by reason of the
nonconformities complained of for a cumulative total of thirty (30} or more calendar days.

22. Plaintiffs have dehivered the nonconforming wehicle to an authorized service and
repalr facility of the Defendant on numerous occasions as outlined below.

23 After a reasonable number of attempts, Defendant was unable to repair the
nonconformities.

24, During the first 12 months and/or 12,000 miles, Plaintiffs complained on at least
three (3} occasions about defects and or mn{unfumﬁﬁes to the following wehicle
compeonents: engies and stalling condition. True and comrect copies of all invoices in
Plaintiffs possession are attached hereto, made s pant hereof, and marked Exhibit "B".

25. Plaintiffs aver the vehicle has been subject to additional repair attempts for defects
end conditions for which Defendant’s warranty dealer did not provide or maintain itemized
statements as requ.ir:ﬁb}r 73P.5. § 1957.

26. Plaintiffs aver that such itemized statements, which were not pl'ﬂ"ﬂdﬂd as requiresd by
73 P.S. § 1957 also include technicians' notes of diagnostic procedures and repairs, and
Defendant’s Technical Service Bulletins relating to this vehicle,

27. Plaintiffs aver the vehicie has been subject to additional repair attemprs for defects
and conditions for which Defendant's warranty dealer did not provide the notification
required by 73 P.S. § 1957,

28. Plaintiffs have and will continue to suffer damages due to Defendant's failure
comply with the provisions of 73 P.5. §§ 1954 (repair obligations), 1955 (manufacturer's
duty for refund or replacement), and 1957 (itemized statements required).

29 Pursuant to 73 P.S. § 1958, Plaintiffe seek relief for losses due to the vehicle's
nonconformities, including the award of reascmable attorneys' fees and all court costy,




WHEREFORE, Plamtlﬂ's respectfolly demand jedgment against Defendant in an
amount egual to the price of the subject vehicle, plus all collateral charpes, attorneys' fees,

and court costs.

30. Plaintiffs hereby incorporate all facts and allegarions set forth in this Complaint by
reference as if fully set forth at length herein.

31, Plaintiffs are "Consumers” as defined by 15 U.5.C. §2301(3).

32. Defendant is a "supplier’, "warrantor™, and a "service contractor” ag defined by 15
U.5.C. § 2301 (4),(5) and (8).

33. The subject vehicle is a "consumer product™ as defmed by 15 11.5.C, § 2301(1).

34 By the terms of its written wamnﬁeﬁ, affirmations, promises, or sexvice contracts,
Defendant agreed to perform effective repairs at no charge for parts and/or fabor.

35. The Magnuson-Moss Warranty Improvement Act requires Defendant to be bound
by all warranties implied by state law. Said warranties are imposed on all transactions in the
ltateinwhichﬂmwhiclcwasdclivcr:d_.

36. Defendant has made attempts on several ocrasions to comply with the terms of its
express warranties; kowever, such repair attempts have been ineffective:

37. The Magnuson-Moss Warranty Improvement Act, 15 1.8.C, §2310(dW2) provides:
If a conaurner fimally prevails on an a.cﬁunbrougﬁtundcrpuagmph (1) of this
subsection, he may be allowed by the court to recover as part of the judgment a sum
equal to the amoumnt of aggregate amount of costs and expenses (including attorney
fees based upon actual time expended), determined by the court to have been '
reasonably incurred by the Plamsff for, or in connection with the commencement
and prosecution of such action, unless the court, in i discretion shell determine that
siich an award of attoyney’s fees would be inappropriate.

38, Pleintiffs have afforded Pefendant a reasonable number of opportunities to conform

the vehicle to the aforementioned express warranties, implied warranties and contracts.



39. As a direct and proximate result of Defendant'’s failure to comply with the express
written warranties, Plaintiffs have suffered damages md,-iu accordance with 15 U.S.C.
§2310(d)1), Plaintiffs arc entitied to bring suit for such damages and other Iegal and
equitable relief.,

40. Defendant's failure is 2 breach of Defendant's contractual and stanutory obligations
consttuting a violation of the Mpapnuson-Moss Warranty Improvement Act, including but
not limited to: breach of express warranties; breach of implied warranty of merchantability;
breach of implied warranty of fimess for a particenlar purpose; breach of contract; and
constitutes an Unfair Trade Practice.

41, Plaintiffs aver Defendant's Dispute Resolntion Program is not in compliance with 16
CFR 703 by the FTC for the period of time this ¢laim was submitted.

42 Plaintiffs aver that upon successfully prevaiing upon the Magnuson-Moss claim
herein, all attomey fees are recoverable _and are demanded against Defendant.

WHEREFORE, Plaintiffs respectfully demand juﬁgmcnt against Defendant in an
amount equal to the pnce of the subject vehicle, plus all collateral charges, incidental and

consequential damages, reasonable attorneys’ fees, and all court costs,

COUNTIH
PENNSYLYANE UNFAIR TRADE MCES AND

43. Plaintiffs hereby incorporate all facts and allagations set forth in this Complaint by
reference as if fully set forth at length herein.

44, Plaintiffs are "Persons" as defined by 73 P.5. §201-2(2).

435, Defendant is a "Person” as defined by 73 P.5, §201-2(2).

46. Section 201.9,2(a) of the Act authorizes a private cause of action for any person
"who purchases or [eases goods or services primarity for personal, family or household

purposes."



47, Section 1961 of the Pennsylvania Automobile I.cmun Law, provides that a violation
of its provisions shall automﬁcaﬂy congtitute a violation of the Pennsylvania Unfair Trade
Practices and Consumer Protection Act, 73 P.S. 201-1 ¢f 3eq.

48. In addition, the Pennsylvania Unfair Trade Practices and Consumer Protection Act,
73 P.5. §201-2(4), defines "unfair or deceptive acts or practices” to include the following
conduct:

(vii). Representing that goods or services are of a particular standard, qua]iiy or
grade, or that goods are of a particular style or model, if they are of another;

(xiv). Failing to comply with the terms of any wiitten guarantee or wamanty
given to the buyer at, prior to, or afier a contract for the purchase of goods or
services is made; _

{xv). Knowingly misrepresenting that services, replacements or repairs are
needed if they are not needed,;

(xvi). Making repairs, improvements or replacements on tangible, real or
personal property of a nature urquahtymfennrtnnrhelnwﬂmstanda:dofﬂmt
agreed to In writing;

(xvii). Engaging in any other frandulent conduct which creates a likelinood of
confusion or of misunderstanding.

49. Plaintiffs aver Defendant has violated these, as well as other provisions, of 73 P.S. |
§201-2 et 56q.

50. Section 201-3.1 of the Act provides that the Automotive Tndustry Trade Practice
rules and regulations adopted by the Attorney General for the enforcement of this Act shall
constitute additional violations of the Act. | |

51, Defendant's conduct surrounding the sale and servicing of the subject vehicle falis
within the aforementioned definitions of "unfair or deceptive acts or practicss.” |

52. The Act also authoyizes the Court, in its discretion, to award up to three (3) times the
actual damapes sustained for viclations. |




WHEREFORE, Flainfiffs respectfully demand judgment against Defendant in an
amount not in excess of Fifty Thousand Dollars {($50,000.00), together with all collateral
charges, attorneys' fees, all court costs and treble damages.

KIMMEL & SILVERMAN, F.C.

1\ 1II'|
By: \ J\

CRAIG THOR , BSQUIRE
Attorney for Plainti
30 East Butler Pike
Ambler, Penmaylvania 19002
(215) 540-8888




COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIG
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BLAINE KIENKER Case No.
8616 Manitoba
Cincinnati, Ohio 45255

and

orxmen | COEYFILED
MNAN E .

2616 Manitoba SER.9 4 00

Cincinnati, Ohio 45255

Phaintiffs

MAZDA MOTOR AMERICA, INC.

c/o CT Corporate Syatems
1300 E. Ninth 5t.
Suite 1010

Cleveland, Ohio 44114

Defendant

Now comes the Plaintiffs, by and through counsel, snd for their complaint in the
Rbove captioned matier state &y follows: '

FIRST CAUSE OF ACTION

1. On information and befief, defendant i3 a California Corporation licensed to
do business in the State of Ohio and doing business by importing and/or distributing new
automobiles to the general public. |

2. At all times complained of herein defendant was & manufacturer as that
torm in defined in Ohio Revised Cade §1345.71,

3 At ull times complained of herein plaintiffs were consumers as that term i
defined in Ohio Revised Code §1345.71.



4, At all times complained of herein Jeff Wyler Mazda Inc. was a dealer of
defendant authorized to sell new Mazda motor vehicles and to perform warranty repairs
on Mazda motor vehicles.

5. On or gbout July 20, 2002 Plaintiff purchased from defendant's avthorized
dealer, a 2002 Mazda Tribute motor vehicle, Serial No.: 4F2CU08122KM57213,

&. Within the first twelve (12) months of ownership andfor 18,000 miles of
operation pleintiffs have discovered that certain non-conforiities exist within the vehicie
and have presented the vehicle to defendant's authorized dealer requesting that said
nan-conformities be repaired.

7.  Plaintiffs have presented the vehicle to defendant's authorized dealer, on
three (3) occasions requesting that it repair a non-conformity, which substantially impairs

_the use, value and/or safety of the vehicle, and said non-conformity continues to exist,

8. Plaintiffs’ wvehicle has been out of service by reason of aaid
non-conformitiea for & cumulative total of 30 days.

9 Plaintiffs’ vehicle hes been presented to defendant's authorized dealer on B
occasions to repair nan-conformities which impair the uss or value of the vehicle and =aid
non-conformities still exiat.

10.  There has been at least one attempt to repair & non-cordormity that results
in a condition that is likely to cause death or serious bedily injury if the vehicle is driven
and the non-conformity continues to exist. _

1. Pursuant to Ohio Revised Code §1345.72 plaintiffs are entitbed to rescind
the transaction and recover from the defendant the full purchase price, all collatersl
charges, all finance charges, and ell incidental damages plus reagonable attorney’s fees.

SECOND CAUSE OF ACTION

12.  Plaintiffs reallege the allegations contained in paragraphs 1 through 11 as if
fully rewritten here.



13.  -At all times complained of herein plaintiffs were consumers aa that term is
defined in 15 U.8.C. Section 2301.

14, Atall times complained of herein defendant was a warrantor as that term is
defined in 15 U.8.C. Section 2301.

15.  As part of the purchase of the motor vehicle previously alleged, plaintiffs
received written express warranties from the defendant covering the vehicle,

16.  Plaintiffs have within the applicable express warranty period presented the
vehicle to defendant's authorized dealers requesting that the deglers make repairs under
the warranties between plaintiffs and defendant.

17.  Defendant has breached its expreas warmanties with plaintiffs by failing to
repair plaintiffs’ vehicle within a reasonable number of repair attempts and pursuant to 15
U.8.C. Section 2304, plaintiffs are entitled to rescind the transaction and recover all
purchase monies paid plus reagonable attorney's fees.

THIRD CAUSE OF ACTION

18.  Plaimtiffs reallege the sliegations contained in paragraphs 1 through 17 as if
fully rewritten here,

19.  Defendant warranted that the vehicle purchased by the plaintiffs would be
free of defects for a period of three years or thirty=six thnu;and miles.

20,  Within the express warranty period plaintiffs have requested that
defendant's authorized dealers repair their vehicle to conform the vehicle to defendant's
express warmanties,

21.  Defendant has breached its warranty by failing to conform the vehicle to
the express warranties covering the vehicle. _

22.  The warranties coveting plaintiffs” vehicle have failed of their essential
purpose and plaintiffs are entitled to rescind the purchase of their vehicle and recover all
manies paid plus reasonable attorney’s fecs.




WHEREFORE, plaintiffs demands judgtment against defendant rescinding the

transaction, a complete refund of all monies paid, phus reasonable attomey's fees and costs.

DEREK W. GUSTAFSON 0005144
Attorney for Plaintiffs

1919 Kroger Building

1014 Vine St.

Cincinnati, OH 45202

(513) 241-7BB0

JURY DEMAND

Plaintiffs hereby demand a trial by pry on afl issues 30 triable.

DEREK W. GUSTAFSON 0005144
Attorney for Plaintiffa



ATTORNEYSE FOR FLAINTIFF

Cralg Thor Kimme], Esquirs
Identification No. 57100
Amy D, Cox, Esquirs
IdentiBcation No. 35682
KIMMEL & SIL.YERMAN, B.C. THIS IS AN ARBITRATION
30 BEast Butior Plke MATTER. ASSESSMENT OF
Amblar, Fi 19002 DAMAGES HEARING IS8
{215) 540-BREA REQUESTED.
JEFFERY P, KOHL COURT OF COMMON PLEAS
4 Btowden Drive FHILADELTHIA COUNTY
Gregmsburg, Pennyylvanta 15501

Y.

CIVIL ACTION

MAZOA MOTOR AMEBRICA
7785 Irvine Cemter Drive
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COMPLAINT
CODE; 1900

1. Piaintiff, Jeffery P. Kohl, is en adult individual citizen and legal resident of the
Commonweslth of Pennaylvania, 4 Stowdsn Drive, Gresnsburg, Penpgylvania 15601.

2. Defendmut, Mazda Motor of America, Inc., is a business corporation qualified to do
businees and regulaly conduct business in the Commonwealth of Pennsylvanie, and is a
cotparation of the Stats of California, with ita legal residence and principsl plecs of business
located at 7755 Irvins Center Drive, P.O. Box 19734, Irvine, CA, 92713-9734, and can be served

at spme,

BACKGROUND
3. On or shout August 2B, 2001, Plaintiff purchagsed a new 2001 Mazda Tribute,

mepufactured and werranted by Defendant, bearing the Vehicle Identification Number
420008141 KM 70598,
4. The vehicle was purchased in the Commonwealth of Pennaylvania and is rogistered in the

Commonwealth of Pennaylvenia,




5. The contract price of the vehicle, including registration charges, document fees, sales tax,
finance and bank charges, but excluding other collateral charges not specified, yet defined by the
Lemon Law, totalad more than §24,558.51, A true and correct capy of the cantract is attached
hereto, made a part hereof, and marked Exhthit "A".

6. In consideration for the purchese of said vehicle, Defendant wmedtoPlnmhﬂ'sweml
warranties, gumbeﬁ, affirmations or undertakings with respect to the material or workmanship
of the vehicle and/or remedial action in the event the vehicle fails tn meet the promised
specifications.

7. The above-referenoed warranties, guarantess, affirmations or ymdarfakings are/were part
of the basis of the bargain between Defendant and Plaintiff.

8. The partiea' barpain inclndes an exyress 3-year / 50,000 mile warranty, as well as other
WmMMMMwamDHMWmmm
owner's manuel.

9, quevu'. 28 a result of the insffective repair attempis made by Defendant through its
authorized dealer(s), the vehicle is rendered substantiaily impaired, unable to be utilized for its
intended purposes, and is worthlesa to Plaintiff. -

10, Plsiniff has or may have resorted to Defendant's infofmal dizpute settlement procodure,
tuﬂ:uu:.:ten:aaidpmcadmmmplieswithlﬁmms.

11. Plaintiff avers that thc Federal Trade Commission (FTC) has determined that no
artomobile manufachmer unmpliés with 16 CFR 703. See, Fed. Reg. 15636, Vol. 62, No. 63
(Apr. 2, 1997)

COUNT 1
SYLV A

12. Plainiiff hereby incorporates all factz and allegations set forth in this Complamt by
Taference as if fully set forth at length herein.

13. Plaintiff is a "Purchaser” as defined by 73 P.8. §1952.



14, Defendent iz a "Manufactirer” ae defined by 73 P.8, §1952.

15. Smail Automotive is and/or was st the time of sale 3 Motor Vehicle Dealer in the
business of buying, selling, end/or exchanging vehicles as defined by 73 P.S. §1952.

16. On or abuut Augnst 28, 2001, Plaintiff took possession of the ghove mentionad vehicles
and experienced nonconformitica sa defined by 73 P.§ §1951 gt seq., which substantielly impair
the use, value and’or safety of the vehicle.

17. The nonconformitiss deseribed violate the sxpress written warranties issued to Plaintiff
by Defendant,

1B. Sectien 1955 of the Penmsylvania Automobile Lemon Law provides:

If'a mamfactorsr Rfls to repair or comect & nomconformity after & reasonahle nownber of atbempts, the
munnfictoner shall, st tha apiion of the purchager, replace the paotor vehicle... or acospst rafurn of th
vehiclo from the purchaser, snd refimd to fhe purchaser the foll purchase price, incloding ail collateral
clurges, isan & rexscnable altowancs fior the purchacers use of the vehicle, not excesding $.10 per mile
driven or 10% of the purchase price of the vehicle, whichaver 1s loas,

15. Section 1956 of the Pennsylvania Awtomobile Lemon Law provides a presumption of a
reasonable number of repair attempts if:

{1 The amme noneonforemity ks been subject to repair three times by the mamfachurer, 1t ngents or
mathorized daalers and the nonconformity still exinty: oc

2) The vehicle Is out-of-sarvice by reason of auy nonconformity for & conmilative total of thirty or
mowe calender duys.

20, Plaintiff hae satiefied the above definition as the vehicle has besn subject to Tepair more
than thres (3) times for the same nonconformity, and the nonconformity remained uncomected.

Il.luaddiljnn,ﬁmahowwhinlehuurﬁdﬂhnnut-oﬁﬁmﬁmbymofﬂm
nonconformities complained of for a enmulative total of thirty (30) or more calendar days.

22, Plaintiff has delivered the nonconforming vehicle to an suthorized service and repair
farility of the Defendant on numerous occasions as outlined below.,

23, After 2 reasonsble number of attempts, Defendant was masble to repair the
nonconformities. -

24, Dnring the firet 12 monthe snd/or 12,000 miles, Flaintiff complained on at least thres (3)

ocepsions ahout defects and or non-conformities to the following vehicle compoenents:




inoperable heating aystem; radio; engine and stalling conditien. True and correct copies of all
invoices inflainﬁﬂ'pnmessionmﬂhnhadhm.mnd:npmhumﬂ and marked Exhibit "B".

25, Plaintiff evers the vehicle has been subject to additional repair ettempts for defects and
conditions for which Defendant's wearanty dester did not provide or mainitin itemized
gtatements as required by 73 P.S. § 1957,

26. Plaintiff avers that such itemized staternents, which were not provided as required by 73
P.S. § 1957 also include technicians' notes of diagnostic procedures and repairs, and Defendant's
Techmical Service Bullstins relating to this vehicle.

27, Plaintiff gvers the vehicle hae been subject to additional repair attempts for defects and
conditions for which Defendani's warranty dealer did not provide the notification required by 73
B.S. § 1957.

28, Plaintiff has and will continue to suffer damages due to Defendant's failure to comply
with the provisions of 73 P.S. §§ 1954 (repair aobligations), 1955 (manufacturer's duty for refimx
of xeplacement), and 1957 (itemized statements required).

29, Pursuant to 73 P.S. § 1958, Plaintiff sesks rclief for losses due to the vehicle's
nonconformities, including the award of ressonable attormeys' fees amd all court costs,

WHEREFORE, Plainitiff respectfully demsnds judgment’ againet Defendant in mn amount
equal mlthepﬂnnnfthe subject vehicle, plus all collateral charges, attomeys' fees, and court

coats.

COUNT II
ON-MOSS WARRANTY ROYEMENT ACT

30. Plaintiff hereby incorporates all facts and allegations set forth in thiz Complaint by
reference ag if fully set forth at length herein.

31. Plaintiff ia a "Consumer” as defined by 15 U.S.C. §2301(3).

32, Defendmmt is a "supplier”, "wamrantor”, and a "service comiractor™ as defined by 15 U.5.C.
§ 2301 (4),(5) and (B).



—

33. The subject vehicle is a "consumer product” as defined by 15 U.S.C. § 2301(1),

H.ﬁy the terms of its written warrantles, affirmations, promises, or service contracts,
Defendant agreed o perform effective repaims &t no charge for parts and/or labor.

35. The Magnuson-Moss Warranty Improvement Act requires Defendant to be bound by ail
warranties implied by state law. Said warrenties are imposed on all transactions in the state in
which the vehicle waa delivered.

36. Defendent hae mads attsmpts on several ocrasions to comply with the tsrms of its
express warranties; however, such repair attempts have been ineffective. |

37. The Magnuson-Moss Warranty Improvement Act, 15 UL.5.C. §2310(d)(2) providea:

If a consumer finally prevails on an setion brought ader paragraph {1) of s sobeection, ke ruy be
allowed by the conrt #o reeaver 08 part of the jodgment a surn el i the amount of sggreguis amoumt of
cowts aud expenacs (including attomey foes based upon actoal time sxpendad), detsrpyinad by e cowtio
have been reasonably Incurred by the PlaimifY for, or 1 connection with the cotmmencemtent and
prosecution of such avtion, unless the court, in ite discreticon shall dstarorine thet snch an yward of
atiomey's feca would be insppropriais.

38. Plaintiff hes afforded Defendant a reasonable number of opportunities to conform the
vehiole to the aforementioned express warranties, implied warranties and contracts.

39. As a direct and proximate regult of Defendant’s faihme to comply with the express written
watranties, Plaintiff has suffered damages and, in accordance with 15 U.8.C. §2310{dX1).
Plaintiffis entitled to bring suit for such damages and other lagal end equitabls relief.

40. Defandant’s fallure is a breach of Defandant'® contractusl and stahitory obligations
constituting a violation of the Magnuson-Moss Warranty Improvement Act, including but not
limited to: breach of express warranties; breach of implied wearranty of merchantability; breach

of implied warrenty of fitness for a particular purpose; breach of contract; and comstitoies zn

" Unfair Trade Practice.

41, Plaintiff avers Defendant's Dispute Resolution Program is not in complisnce with 16
CFR 703 by the FTC for the period of time this claim was submitted.

42, Plaintiff avers that upen euccessfully prevailing upon the Magnuson-Moss claim herein,
aﬂnttomuyfusarermvmhlemdmdemmd&dagainﬁmfmﬂmt. |




WHEREFORE, Plaintiff respectfully demands judgment against Defendant in an enount
equel to the price of the subject vehicle, plus all collateral charges, incidental and consequential

damages, reasonable attoreys' fees, and all court costs.

COUNT III
PENNSYLVANIA UNFAIR TRADE FRACTICES AND

CONSUMER PROTECTION LAW

43. Plaintiff hereby incorporates all facts and allegations sct forth in this ‘Complaint by
reference as if fully set forth at length herein.

44, Plaintiff is a "Person” 28 defined by 73 P.S. §201-2(2).

45. Defendent is a "Person” as defined by 73 P.S. §201-2(2).

46. Section 201-9.2{a) of the Act authorizes a private canss of action for any person "who
purchases or leases goods or services primarily for pareonal, family or household purpoaes.”

47. Section 1961 of the Pennaylvenia Autemncbile Lemon Law, provides that a violation of its
provisions shall automatically constitute a violation of the Pennsylvania Unfair Trads Practices
and Consumer Protection Act, 73 P.S. 201-1 gt gaq.

48 In addition, the Pennsylvama Unfair Trwde Practices snd Consumer Protection Act, 73
P.S. §201-2(4), defines "unfuir or deceptive acts or practices™ th includs the following condurt:

{vi). Repreconting that goods or sarvioss myw of » parficalar strndard, quality ar grede, or that goods
nre of a pertivulnr style or model, if they ave of another:

(xiv). Fuiling to comply with the tenre of sy written uarmtee or warranty given to the bayer at,
ptior ta, of after a contract for the purchass of goods pr services is mads:

{x¥). Knowingly misrepwescnting that services, replacements or repairg sve needed if they sre not
{xvi). Muking repaina, improvements or replacemer s on tngible, real or praaonal property of a
nature o quality infrrior to or below the standand of thet agreed to in writing;

{xvil). Engaging in eny other fraudulent canduct which crestes a likelihood of confusicn or of

49. Plamtiff avers Defendant has violated thess, as well as other provisions, of 73 P.8. §201-

2 gt seq.



50. Section 201-3.1 of the Act provides that the Automotive Indusiry Trade Practice rules
and regulations adopted by the Attomey General for the enforcemant of this Act shall conatitute
gdditional violations of the Act,

51. Defendant's conduct surrounding the sals and servicing of the subject vehicle falls within
the aforementioned definitions of "unfair or deceptive acts or practices.”

52. The Act also authorizes the Court, in ite discretion, to award up to three (3) times the
ectual damages sustained for violations.

WHEREFORE, Plaintiff respectfully demends judgment against Defendant in an amount not
in excesa of Fifty Thousend Dollars ($50,000.00), together with all collateral charges, attorneys'

fees, all court coste and treble damages.
KIMMEL & SIL. . P.C.
By: .
CRAIG THOR KIMMEL, BSQUIRE
Attorney for Plaintiff
30 East Butler Pike

Ambler, Permsylvania 19002
(215) 540-8888




IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

GARY LORD and LOIS LORD, §
Plaintiffs, §
v. § CivilActionNo.__ Y02 5569
MAZDA MOTOR OF AMERICA, INC., §
Defendant. 8 DFF\OE-
: : F“‘ED \N
g \8 Ly
\ADRIE O
COMPLAINT pNEMESC

1. The Plaintiffs, Gary and Lois Lord (“the Lords™) are adult
regidents of J=fferson Coumty, Alehame

2, The Defendant, Mezda Maotor of America, Inc. (“Mazda™) is 2
forelgn corporstion with its principal place of business located outside the state of
Alshamn |

3. On or shout October 18, 2000, the Lords purchased a now 2001
Mpzda Tribuie DX {VIN # 4F2YUO717KM16218) from John Cromp Motors in Jasper,
Alabama, _

4, Within ten (10) days of purchasing the vehicls, the Mazda Tribute
DXexpuimudnmmplﬁedemiulfnihm,indudingﬂmlmofMgmm '
cauging the vehicle to stall.

5. After an authorized Mazda dealership was unable to detexmine the
cause of the complete electricel failure and stalling, the Lords continued to drive the
vehicle. The vehicle experienced identical elecirical failures and stalling on several more



occasions over the ensuing months. On each occasion that the vehicle suffered the
electrical failure, the Lords were confronted with aipmficant risks of injury or even death
88 they lost the ability to steer or stop the vehicle. On at least one occagion, Mrs. Lord
received personal injuries as a result of the vehicle's elecirical failure and stalling.

6. Following mumerous complaints and inguiries to Mazda, Mazda
informed the Lords that no cause for the electrical failures could bo determined. Mazda
pssured the Lords that the problems that they were experiancing were uniqus to their
vehicie snd that Mazda had no information regarding other similar incidents.

7. In April, 2001, in exchange for a reloass, Maxda agreed to replace
the ariginal vehicle with a new Mazda Tribute (VIN # 4F2YI07171KM40485). Mazda
represented to the Lords that their old Mazda Tribute would not be re-sold, but would
instead be dismantled snd enalyzed in order to determine the canse of the vehicle’s
clectrical fiilure and stalling.

g, Shortly after they began driving the replacement Mazrda Tribute,
the Lords began to experience the same eloctrical fuilures and sbutdowns that thoy had

9.  Following complaints to Mazda regarding the elecirical failures
and stalling of this second vehicle, Mazda informed the Lords that the vehicle’s failures
wero apparently due to some “ocutside influence in [their] driving ares, such as en
unknown electrice] interfarance.”

10.  Despite Mazda's original assurances that the problems experienced
by the Lords were unique to their vehicle, it now appeam that the electrical failures and




stalling are the result of a design defect in the Mazda Tribute that causes it to shatdown
when in close proximity to high intensity transmission towers,

11.  Mazda has been aware of the deeign defects in their wehicles for
some time, bat has faled to inform consumers such a8 the Londs, of the danger and rigk
invoived. Mazda, despite being aware of this design defect, has made the conscious
decision to conceal the problem and withhold this information from consumers and
govemment agencies,

Count One: Negligence

12. The Plaintiffs adopt and incorporate by reference the allegations
and averments contained in the preceding paragrapha of this Complaint, as well as the
meterial allzgations of all subsequent paragraphs.

13, Mezda had & duty to remedy the design defect in the Mazda

Tribute provided to the Plaintiffs and/or to notify and wam the Plaintiffs as to the risks
and dangers cansed by the design defict. |
14. Mazda breached its duty of care to the Plaintiffs.
| 15.  The Plaintiffs were injured and damaged es a proximate rogult of

Mazda's negligence.
Cononi Two: Fraud
16. ‘The Plaintiffs adopt and incorporete by reference the allegations
and averments contained in the preceding perapraphs of this Complaint, as well as the
matorial allegations of all subsequent paragraphs,
17. Mnazda fraudulently concealed, suppressed, and/or migrepresented
the nature and degree of the problems with the Mazda Tribute provided to the Plaintiffz.




18. The Plaintifft were injured and/or damaged as a proximate regult
of Mazda’s fraudulent conduct.

WHEREFORE, the Plaintiffs ask this Court to awand them the following

g). Seventy-thousand dollars ($70,000.00) in demages, including both
compensatory and punitive damagés;
b).  Such other, further and different relief ag this Comt finds should be

PLAINTIFFS DEMAND A TRIAL BY JURY,

mnYA.t.A
OF COUNSEL:

Ivey & Ragsdale

1615 Financial Center
505 North 20th Street
Birmingham, AI. 35203
(205) 327-5223

Serve Dofendant Mazda Motor of America, Inc. by Cerlified Mail, as follows:
P. 0. Box 19734
Irvine, CA 02623




IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
MUNICIPAL DEPARTMENT, FIRST DISTRICT

JOYCE MCAFEE, ) T
) Dbk b ul@@4%@
Plaintiff, )
);
I TR B P
MAZDA MOTOR DF ;, INC., % ﬂgf 280 ~ gs,._;f DO
F .. . ;#ﬂﬂ
' o 'j K
3 ‘\_' b
g

NOW COMES tlwl?lumlf/yl MCAFEE, by and through her attormeys, KROHN &

MDSS LTD., and for her complaintaghinst Defendant, MAZDA MOTOR OF AMERICA,

INC., aﬂegaaandafﬁmaﬁwlym;sufullﬂw::
EARTIES

1. Plaintiff, JOYCE MCAFEE (“Plaintiff™), is an individual who was at all times
relevant hereto residing in the State of llinois. |

2. Defendant, MAZDA MOTOR OF AMERICA, INC. (“Manufacturer™), is a
foreign corporation euthorized to do business in the State of linois, County of Cook, and is
cogaged in the manufscture, sale, and distribution of the FlaintifP’s motor vehicle and related
equipment and services, Wisﬂmhﬁah&hmufm&rk&ﬁng,mpplﬁmmﬂu“ing
written warmnties to the public at large through a system of suthorized dealerships, including
JACOBS TWIN MAZDA (“Seller™). Mamifacturer does business in all counties of the State of
Ilinols including Cook County, and maintains offices in the County of Cook, Stats of Illinois.’



BACKGCROUND

3. Onorabout April 25, 2001, Plaintiff purchased from Saller a 2001 Mezda Tribute
{*Tribute™), manufactured by Manufacturer, Vehicle Identification No. 4F2YU081 71 KM50545,
for valuable consideration (See copy of Plaintiffa Bill of Sale, attached heteto as Plaintiff's
Exhibit “A™).

4.  The price of the Tribute, including registration charges, document fees, sales tax
mdhnknﬁﬁnmcﬂumbﬁgdgﬂmnMWIImmwsmﬁﬁzﬂwmlﬁdmm
than $31,070.40.

5. Plaintiff avers that as a result of the ineffective repair atternpta made by
Mastufactares, through its authorized dealership network, the Tribute cannot be utitized for
personal, family and household use as intended by Plaintiff st the time of acquisition.

6. In consideration for the putchase of the Tribute, Manufacturer issued and supplied
to PlaintifF its written warraniy, which included three (3) year or fifty thousand (50,000) mile
bumper to bumper coverage, ax well as other warranties fully outlined in the Manufacturer’s New
CqumﬂyhouHet(PhhﬁEhaﬂmpﬁnghhﬂnhwwufmtyhfomﬁonbmﬂﬂmdwﬂl
produce same when found, In the alternative, Plaintiff will subpoena same from Defendant
during discovery and will produce same upon receipt). |

7. Onorabout April 25, 2001, Plaintiff ook possession of the Tribute and shortly
thereafier experienced the various defict listed below which substantially impairs the use, value
and/or safety of the Protégé.

8.  The nonconformities described below violate the Manufacturer’s warcanty, issued

to Plaintiff, s well as the implisd warranty of merchantability.




9.  Plaintiff délivered the Tribute to Manufacturer, through its autharized dealer on
DIWTOUS accasions.

10.  Plaintiff avers that the Tribwute has been subject to repeir at least seven (7) times
for the same defect, and the defect remains uncorrected. |

11.  Plaintiff has brought the Tribute to Seller and/or an authorized service dealer of
Manufacturer for various defects and nonconformities, including but not Limited to:

a. Defuﬁwﬂeﬂﬁcalsyﬂmun&dmadbyﬁ:mhﬁ;ﬁngmdmm
failing to start; and

b. Any additional defects as contained on repair orders of Defendant’s
authorized dealerships.

12,  Plaintiff has provided Manufacturer, through its suthorized dealership network, -
sufficient opportunity to repair the Tribwae.,

13.  After a reasonable number of attempts to cure the defect in PlaintifPs Tribute, the
Manufacturer was unable and/or has failed to repair the defcct, a8 provided in Manufacturer’s
wairanty.

14, Plaintiff has justifiably lost confidence in the Tribute’s safety and reliability, and
said nonconformities have substantially impaired the value of the Tribute to Plaintiff.

| 15.  Said nooconformities could not reananably have been discovered by Plaintiff prior
to Plaintiff*s acceptance of the Tribuie.

16. Mamuhufﬂﬁsdcfeﬂ.ﬂainﬁﬁmohd-lnmmofthsmhmin
writing,

17. At the time of revocation, the Tribute was in substantially the same condition as at

delivery excopt for damage caused by its own non-conformities and ordinary wear and tear.



18,  Manufacturer has refused Plaintifi’s demand for revocation axd has refused to ..
provide Plaintiff with the remedies to which Plaintiff is entitled upon revocation.

19.  The Tribute remains in & defective and unmmerchantable condition, and continues
tum.thibitthcabwemcnﬁnnud defect which substantially impairs its vse, value and/or safety.

20.  Plaintiff has boen and will continuc to be financiglly damaged due to
Mmufacturer‘sintmﬁermk!m.wmmandnugligmtfaﬂmtnnumplywiﬂﬁtuxprmmd

its failure to provide Plaintiff with a merchantuble Tribute.

21. leﬁmmmmwwmmmmmmmm
Paragraphs 1-20 of ¢ her complaint.

22,  Plaintiff is a purchaser of a consumer product who received the Tribute during the
duration of a written warranty period applicable to the Tribute and who is entitled by the terms of
the written warmnty 1o enforce against Manufacturer the obligations of said warranty.

23. Misnmm&ugﬁhﬂmhﬂiﬂdﬂﬂfﬁglmm
directly svailable to Plaintiy.

24,  Seller is ap muthorized dealership/agent of Manufacturer designated to perform
repairs on vehicles under Manufactures’s automobile warranties. |

25.  The Magnuson-Moss Warranty Act, Chapter 15 11.8.C.A., Section 2301, eL seq.
(“Warmanty Act”} is applicable to Plaintiff’s Complaint in that the Tribute was manufactured,

sold and purchased after July 4, 1975, and costs in excess of ten doellars ($10.00).




26.  Plaintiff's purchase of the Tribute was accompanied by a written factory warranty
for sy nonconformities or defects in material or workmanship, an undertaking in writing in
conniection with the purchase of the Tribute to repair or replace dofective parts, or taks other
remedial action free of charge to Plaintiff with respect to the Tribute in the event that the Tribute
failed to meet the specifications set forth in Manufacturer's wammanty.

27. Mmﬁmm’smﬂywuﬂnhui&ufﬂrhamﬁnofﬁcmn&ﬁbﬂmﬂm
Plaitiff and Manufacturer for the sal.of the Tribute to Plaintiff

28.  Said purchase of Plaintiff’s Tribute was induced by, and Plaintiff relied upon,
Mamufacturer’s written warranty.

29.  Plaintiif hes met all of her obligations and preconditions as provided in
Manufacturer’s writhen wearranty.

30, Asadirect and proximats result of Merufacturer’'s failure to comply with its
written warranty, Plaintiff has suffered damages and, in accordance with 15 U.8.C. §2310(d)(1),
Plaintlff is entitled to bring suit for such damages and ofher legal and equitable relief.

31.  Plaintiff avers that upon successfully prevailing upon the Magnuson-M
Warranty Act cleim herein, sli attorneys® fies are recoverabi und are deuanded against
Mamufecturer.

WHEREFORE, Plalntiff, prays for judgment against Manufacturer as follows:

a  Retum of all monies paid, dimimution in value of the vehicle, and sl

incidental and consequential damages incurred;
b All reasanable sttomeys' foes, witness fees and all court costs and other

fecs incurred; and
e. Such other and further relief thet the Court deems just and appropriate.




COUNT I
BREACH OF IMPLIED WARRANTY
MA - Al

MANUPACTURER

32. Plaiﬁﬁ'mﬂegesmﬂheorpomﬂbymfumcemﬂmughﬁﬂymtfhﬁhhmin,
paragraphs 1-20 of t her Complaint.

33.  The Tribute purchased by Plaintiff was subject to an implied warranty of
merchanmbility e defined in 15 U.S.C, §2301(7) nmning from the Manufacturet to ths intendsd
consumer, Plaintiff herein. |

M. Mmuﬁchmhamﬂinufmnmmﬂsmammm_geﬂinth:hm
of making a consumer product direcily available to Plaintiff.

35.  Manufacturer is prohibited from disclaiming or modifying any implied watranty
when making a writtcn warranty io the consumer or when Manufacturer has entered into 2 |
comtract in writing to pecform services relating to the msintenance or repair of 8 motor vehicle
within ninety (90) days of a purchase. |

36.  Pursuant to 15 U.5.C. §2308, Plaintiff’s Tribute was impliedly warranted to be
mbﬂmﬁaﬂyﬁmufdufammdmmnfmmiﬁuinhummmmhip.mdﬂmeby
fit for the ordinary purpose for which the Tribute was intended.

37.  The Tribute was warmranted to pass without objection in the trade under the
contract deacription, and was required to conform to the descriptions of the Tribute contained in
the contracts and iabels.

38.  The above described defects and non-conformities present in the Tribute remder
the Tribute unmerchantable and thereby not fit for the oxdinary and essemtial purpose for which
the Tribute was intended and as represenied by Manufacturer.




39.  Aseresult of the breaches of implicd wamanty by Manufacturer, Plaintiff is
without the reasonable value of the Tribuie.
40.  Asaresult of the breaches of implisd warranty by Mapufacturer, Plantiff has
suffered and continues to suffer various damages,
WHEREFORE, Plaintiff, prays for judgment against Manufacturer rs follows:
a. Return of all monies paid, diminution in value of the vehicle, and all
incidental and consequential damages incurred;
b. Al]msonableattomegrs feﬂ,mtnu!fuﬂﬂdaﬂuﬂmtéuﬂsmdoﬂm

fees incurred; and
c. Such other and further telisf that the Court deems just and appropriate.

41, Plaintiff re-alleges and incorporates by refenence as though fully set forth herein,
paragraphs 1-20 of t hec Complsint.
42, Manufacturer’s tendar of the Tribute was substaniially impaired to Plaintiff.
43,  Manufscturer's tender of the Tribute which was substentially impaired o Pleintiff
constitutea a violation of 15 U.8.C. §2310(d). |
WHEREFORE, Plaintiff, prays for Judgment against Manufacturer s follows:
a.  Retumn of all monies pald, dimimtion in value of the vehicle, and all
b. Aumﬂem'feﬂ.wm&umdallmuﬁm“duthw

) fees incurred; and
c. Smhothuandﬁuth&rraliefthﬂﬂn:ﬂouﬂdmmstm appropriate.




44 Pleintiff re-alleges and incorporates by reference as though fully set focth
herein, paragraphs 1-20 of this Complaint,

45,  Plaintiff iza “Consumer” as defined by §15 ILCS 380/2(a).

46.  Mannfacturer is 8 "Seller” as defined by 815 ILCS 380/2(z).

47.  The Tribute is & “new vehicle® as defined by 815 ILCS 380/2(c).

48.  The Illinois New Vekicle Buyer Protestion Act, 815 ILCS 380 (*Illincis Lemon
Law") is applicable to Plaintiff's Complaint in that the Tribute was manufactared, sold end
purchased after Janvary 1, 1984,

49.  Plaintifftook delivery of the Tribute on April 25, 2001.

50.  Oninformation and belief, the defective Tribute had been subject to repair by
" Manufacturer four in the first year/12,000 miles since delivery, and such nonconformity
continues to exist.

51. OninfomﬁonmdheﬁeLTﬁbWequufa;n&uinmuofmmm
days.

52.  Manufactarer has been given a reasonsble mumber of attempts to conform the
Tribute to its express warrantics. |

53.  Mannfacturer received prior direct written notification of the sbove-meationod
defiects on behalf of Plaintiff on August 8, 2002, and bas had an opportunity 1o correct the alleged
defects. (Soo Exhibit *B").




54.  Manufacturer is unable to canform the Tribute to eny of its applicable expriess
wartantles,

55.  Asaresult of said nonconformities, Plaintiff is without the reasonsble valne of fhe
Tribute.

56.  Asaresult of seid nonconformitics, Plaintiff has suffered and continues to suffer
various damages,

WHEREFORE, Plaintiff respectfully demands this Court 1o order Menufcturer o sither
provide Plainiiff with a new vehicle of like model line, or otherwise 2 comparable miotor vehicls
a3 & replacement, or to aceept the return of the Tribute from Plaintiff and refund to Plaintiff the

full price of the Tribute, including all coilateral cherges and attorneys’ fees incurred by Pladntiff.

Respectfully Submitted,

JOYCE MCAFPD

KROHN & MOSS, LTD.

Attomeys for Plaintiff

120 West Madison Street, 10th Floor
Chicagn, Ilinoia 60602

{(312) 578-9428

[.D. No. 33599




Cralg Ther Kimmsl, Esquire ATTORNEYS FOR PLAINTIFF
Identifieatiom Neo. 57100

Amxy D). Cox, Esgulre
Identiflention No. BE6R2
KIMMEL & SILVERMAN, B.C, THIS I8 AN ARRITRATION
A East Botiar Plke MATTER. ASSERSMENT OF
Ambler, YA 19002 DAMAGES HEARING IS
{215) S4)-5BR8 REQUESTED.
GAIL V. MELYI.ON COURT OF COMMON FLEAR

120 Lori Circle PHILADELPFHIA COUNTY
Extom, Fennsylvanis 19341

.

' CIVIL ACTION
MAZDA MOTOR AMERTCA
7755 Iivlne Center Drlve
P.0.Box 19734
Irvine, Californis 92713-9734

COMPLAINT
CODE: 1900

1. Plaintiff, Geil V. Mellon, i8 an adult individual citizen and legal resident of the
Commonwaealth of Pennsylvania, 120 Lori Circle, Exton, Penngylvania 19341,

2. Defendant, Mazda Motor of Americe, Inc,, is a business corporetion qualified to do
business and regulerly comduct business in the Commonwealth of Pennsylvania, and is a
carporstion of the State of California, with its legal residence and principel place of busiuees
located gt 7755 Irvine Center Drive, P.O. Box 19734, Irvine, CA, 92713-9734, and can be served

8t same.

BACKGROUND
3. On or shout December 8, 2000, Plaintiff purchased a new 2001 Mazda Trbute ES,
manufactured and wamanted by Defendent, bearing the Vehicle Identification Nurmber
4FZYU08131KM25562.
4. The vehicls was purchased in the Commonwealth of Pennsylvania and ie registered in the
Commonwealth of Penngylvania. |




5. The contract price of the vehicle, inchuding registration charges, document fses, sales tax,
finence and bank charges, but sxcluding other collateral charges not specified, yet defined by the
Lemon Law, totalad more than $22,771.50. A true and correct copy of the contract is attached
hereto, made a part hereof, and merked Exhibit "A".

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiff several
warranties, guarentees, affirmations or undertakings with respect to the material or workmanship
of the vehicle endfor remedial attion in the event the vehicle fails to meet the promised
specifications.

7. The sbove-referenced warranties, guarantess, affirmations or undertakings are/were part
of the basis of the bargnin between Defendant and Plemtiff.

8. The parties' bargain includes an express 3-year / 36,000 mile warranty, a8 well e ofher
guarantees, affirmations and undertakings a5 staied in Deferidant’s wemanty materiale and
owner's mannal.

5. However, as a result of the ineffective repair attempts made by Defendant through its
suthorized dsaler(s), the vehicle is rendsned subatantially impaired, unsble to be utilized for ita
intended parpozes, and is worthless to Plaintify,

lﬁ.?hhﬁﬁhuwmyhﬂumonndeufendam‘:hfn;:mﬂdim gettlement procedure,
to the extant aaid procedure complies with 16 CFR 703.

11. Plxintiff avers that the Federa] Trade Commiseion (FTC) has determined that no
automobile mapufachurer complies with 16 CFR 703, Sce, Fed. Reg. 15636, Vol. 62, No. 63
(Apr. 2, 1997)

COUNT 1
BILE LEMON

12. Plaintiff hereby incorporates all facts end eflegetions set forth in this Cornplaint by
reference ag if fully set forth et length herein.

13, Plaintiff is a "Purchager” ag defined by 73 P.S. §1952.




14, Defendant iz 8 "Manufacturer” as defmed by 73 P.S. §1952,

15. Brandywine Mazda is and/or wes at the fime of sale e Motor Vebicle Dealer in the
business of buying, selling, end/or exchanging vehicles as defined by 73 P.S. §1952,

16. On ar about Desember 8, 2000, Plaintiff tock possession of the sbove mentioned vehicle
and experienced nonconformities az defined by 73 P.S §1951 gt seq., which sabstantially impair
the use, value and/or safety of the vehicle.

17. The nonconformities described violate the express written warranties jssued to Plaintiff
by Defendant.

18. Section 1955 af the Pennsylvania Automobile Lemon Law provides:

If & mrmiacturer fails t ropair o correct & poncanformity affer 8 ressomable monher of atiempts, the
manufecturer shall, at the option of the prrchassy, replaca the motor veliizls... or aceep retorn of the
vehiele from the murchaser, end tefimd to the purchaser the fisll parekass pries, incleding afl collstersl
chargea, lees 8 renconable allowancs for the porchasers nee of the vehicle, not excesdmg $.10 par rile
driven ar 10% of the parchass prics of the vehicle, whichaver is laga.

19, Section 1956 of the Pennsylvenia Automobile Lemon Law provides & presumption of a
reascnable mumber of repair attempts ift

(1} The same nonconformity has been mubject to repair tires timas by the mannfictarer, its ageats or
suihrrized deslers and the nonconformicy whill exists; or

(2 Tha vehicle in out-af-setvics by rapson of any noneonformity for 2 cumniative total of thirty nc
mowe calendwr deys. '

20, Plaintiff has satisfied the above definition as the vehicle has boen subject to ropair more
than three (3) timee for the seme nonconformity, and the nonconformity remained uncorrected.

21.In addition, the sbove wvehicle has or will be out-of-service by reason of the
nonconformities complained of for a cunmmlative total of thirty (30} or more calendar days.

22, Pluintiff has delivered the nonoonforming vehiole to an authorized service and repair
facility of the Defendant on pumerous occagions as outlined below.

23, After B reasonsble mmmber of atempts, Defendamt was unable to mepair the
nonconformities.

24, During the firat 12 months and/or 12,000 milea, Plaintiff complained on at least three (3)

occasions sbowt defects and or non-conformities to the foliowing vehicle components: stalling




condition; coolant syatem and wheels, Trus and correct copies of all invoices i Plaintiff
possession are attached hereto, made a part hereof, and marked Exhibit "B".,

25. Plaintiff avers the vehicle has been subject to additional repair attempts for defects and
conditions for which Defendant's wamenty dealer did not provide or maintain itemized
stalemnents &3 required by 73 P.S. § 1957.

26. Plaintiff avers that such itemized staternents, which were not provided as required by 73
P.S. § 1957 also include technicians’ notes of diagnostic procedures and repairs, and Defendant's
Technical Service Bulleting relating to thie vehigle.

27. Plaintiff avers the vehicle has been subject to additional repair ettempts for defiscts and
conditions for which Defendant's warranty dealer did not provide the notification required by 73
P.S. § 1957. '

28, Plaintiff has end will continue to suffer damsges due to Defendant's failure to comply
with the provisions of 73 P.S. §§ 1954 (repeir obligations), 1955 (manufacturer's duty for refund
or replacement), and 1957 (temized statements required).

29, Pursuent to 73 P.S. § 1958, Plaintiff seeks relief for losses due to the vehicle's
nonconformities, including the awerd of reasoneble attorneys' fees and all court costs.

WHEREFORE, Plaintiff respectfully demands judgment’ against Defendant in an amount

equal to the price of the suhject vehicle, plus all collaters] charges, attorneys’ feoe, and eowrt

30, Plaintiff hereby incorporates ali facts and allsgations set forth in thiz Complaint by
refarence as if fully et forth at length herein.

31, Plaintiff itz a "Consumer” as defined by 15 U.8.C. §2301(3).

32. Defenidant is 4 "supplier”, "warrantor”, and & "service contractor” as defined by 15 U.8.C.
§ 2301 (4),(5) and (B).



33. The subject vehicls is a "consumer product" s defined by 15 U.8.C. § 2301(1).

34_By the terms of ite written watranties, affimmations, promises, or sexvice contracts,
Defendant agreed to perform effective repairs at no charge for parts end/or labor.

35. The Magnusorn-Moss Warranty Improvement Act requires DM to be bound by all
warrantics implied by staie law. Said warranties are imposed on all transactions in the state in
which the vahicle was dslivered.

36. Defendant has made attempts on several occasions to comply with the terms of its
sxpress warrantics; howcver, such repair attempts have been ineffective,

37. The Magnuson-Moss Warranty Improvement Act, 15 U.S.C. §2310(d)(2) provides:

It's oonmumer finally prevails on mn action bronght under paregraph (1) of this swbiection, he iy be
allownd by the court to recover as part of the judgmeat a mm equal to $he amount of aggreguis amonmt of
costy amd expenses (inchading attorney fees based npon actual thoe expended), deterrmined by the count to
have beon resacrably incurred by the PlaitiiF for, or in connection with the commencernent smd
prosscution of mich action, wmileys the court, in it diseretion shall detrrmine that soch o zward of
attemey's feen would be tnappropiabe.

38. Pleintiff hes afforded Defendant a ressonsble number of opportunities to conform the
vehicle to the aforementioned express warranties, implied warranties &nd contracts.

39. Ag a direct and proximate resnlt of Defendani's fhilure to comply with the express writien
wearrantics, Plaintiff has suffered damages end, in accordance with 15 U.8.C. §2310(dK1),
Plaintiff is entitled to bring suit for such damages and other legal and equitable relief

40. Defendant's failure i a breach of Defendant's contractusl and etatutory obligations
constituting a violation of the Magnuson-Moss Wearranty Improvement Act, including but not
limitad to: breach of express warranties; breach of implied warranty of machantability; breach
of implisd warranty of fitness for a particular purpose; breach of comtract; and constitutes an
Unfhir Trade Practice.

41. Plaintiff avers Defendsnt's Dispute Resolution Program is mot in complience with 16
CFR 703 by the FTC for the period of time this claim was sabmitted.

42, Plaintiff avers that upen asuccessfully prevailing upon the Magmson-Mose claim herein,
al] attorpey fess are recoverable and are dernanded against Defendant. - |




WHERFEFORE, Plaintiff regpectfully demands j_udgment egainst Defendant in an amount
ecual to the price of the sabject vehicle, plus all collateral charges, incidental and consequential

damapes, reasoneble attorneya' fees, and all court costs,

COUNT I
PENNSYL.VANIA UNFAIR TRADE PRACTICES AND

CONSUMER PROTECTION LAW

43, Plaintiff hexeby incorporates afl facts and allegations set forth in this Complamt by
reference as if fully set forth at length harsin,

44, Plaintiffis a "Pefson” as defined by 73 P.S. §201-2(2).

45. Defendant is a "Person” as defined by 73 P.S. §201-2(2).

46, Saction 201-9.2(a) of the Act authorizes a private canse of action for any parson "who
purchases or leases goods or services primarily for personal, family or household purposes.”

47, Secticn 1961 of the Pennsylvania Automobile Lemon Law, provides that g vialation of ite
provicions shaell autematically constitvie a violation of the Penngylvenis Unfair Trade Practices
mm Protection Act, 73 P.8. 201-1 et seg.

48. In addition, the Permsylvania Unfair Trade Practices and Consumer Protection Act, 73
P.S. §201-2(4), defines "unfair or deceptive acts or practices" to include ihe following conduct:

{vil). Repreoenting that goads or sarvices are of o particular stemdard, quality or grade, or that goods
are of n particular style or model, if they are of another;

(xiv). Failing 10 comply with the terms of any written puaranis or wsaranty given to the yer at,
pirler to, or after n contract for the parrhase of goods or services is made:

{xv). Knowitgly misrcpreactiting that acrvices, replacements ot tepairs ere nesded if they are not
noeded;

{xvi). Making repnim, improvements of replacements on tngitle, real or personal property of &
neture or quality infevior to or balow the standard of that agread 10 in writing,

.[:wii]. Enguging in amy other frandulent conduct which creatsa a likelihood of confusion or of
misupdsraianding,

49. Plaintiff avers Defendant has violated these, as well as other provisions, of 73 P.S. §201-

2 gt 2o,




S50. Section 201-3.1 of the Act provides that the Automotive Tadusiry Trade Practics rules
and regulations adopted by the Attorney General for the enforcement of this Act shall constitute
additional violations of the Act,

51. Defendant's conduct surrounding the eale and servicityg of the subject vehicle falle within
the aforementioned definitions of "unfair or deceptive acts or practices.",

52. Ths Act also authorizes the Cowt, in its discretion, to eward up to three {3} times ths
actual damages sustained for violations.

WHEREFORE, Plaintiff respectfully demands judgment sgainst Defendant in an amount not
in excesg of Fifty Thousand Dollars ($50,000.00), together with all collateral charges, attorneys’
fzca, all court costs and treble damages. |

| KIMMEL & SIL \ PC

E el

CRAIG THOX ] ESQUIRE
Attorney for Mlaintiff .
30 Fast Dutler Pike _
Ambler, Penngylvania 19002
(215) 540-B8B8
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GORBERG, GORBER(; AND ZUBER.

-By: DAVID J. GORBERG Attorney for Plaintiffs

Identification No. 53084
1234 Merket Stroet
Suite 2040

Philadelphis, PA 19107
(215) 563-7210

MICHARL MICHALSKY . COURT OF COMMON PLEAS
2001 Louise Drive .
Glenshaw, PA 15116 . PHILADELPHTA COUNTY

V8. : TERM, 2002
MAZDA NORTH AMERICA, INC. :
7755 Irvine Center Drive
Box 19734 :
Trvine, CA 92713 : NO.

COMPLAINT

1. Plaintiff, Michasl Michalaki iz an adult individual citizen and legal resident of the
Commeonwealth of Permsyivanta, residing st 2001 Lonise Drive, Glenshaw, PA 15116.

2.  Dofendent, Mazda North Americs, Inc., is 8 businesa corporation qualiffad to do
business and rogulerly conducts business in the Commonweatth of Permsylvenia with it'a lagal
ragidence and principal place of business at 7755 Irvine Center Drive, Box 19734, lrvine, CA

92713.




BACKGROUND

3. Plainil ff incorporates by referance paragrapha 1 and 2 as fally ax if set forth here
length.

4, On or sbout September 30, 2001, Plaintiff purchased 2 2001 Mazda Tribule
menufactured and warranted by Defendant bearing the Vehicle Identification Niernber
4F2YT08131KM07143, The vehicle was purchased and registered in the Commonwealth of
Pennsylvania.

5. The price of the vehicle, including regiatration chargee, docimest fees, aalea tax,
but, gxsluding other collateral charges not specified, totaled more than £29,224.93.

6. PIﬁnﬁEwmﬁstuarmﬂofﬁeheﬂmﬁvempnirnﬁmpt-:mww
thronghihaﬂhﬁnddndﬂ.mcvﬁhhnmbuuﬂwfwthepmu.hmdﬂbyﬂﬁnﬁﬁ
at the time of acquisition and as such, the vehicle is worthless.

7.  Inconsideration of the purchess of the sbove vahicle, Defendant, issued to
WWW,WWEWMM

8. On or sbowt Sepiember.30, 2001, Plaintiff took possession of the above
and/or safity of the vehicle.

9. Saidnmcunﬂxmiﬁunmw;xmdnﬂbutmmtﬁmitedm,dufecﬁwdwhicﬂ _
gysiemn and defsctive engine with sialling condition. Copies of repair receipts are sitached hereto
and marked as Exhibit "A”,

10. Thenonconformities violate the cxpreas written warrarties izsued to Plaintiff by
Defendant,

11.  Plaintiff avera the vohicle has bee subject to repair mors than three (3) times for




the ezxme nonconformity, snd the nonconformity rmaing uncorrecied.

12.  Plintiff has delivered the nonconforming vehicle to an anthorized service and
repair facility of the defendant on mumerous occesions. After a reasonable mumber of attempis,
anmr!autwuugablebrepairﬂmmnﬁmiﬁu.

13. Inaddtion, the shove vehicle has arwill in the fisture be out of service by reagson
of the nop-conformities complainad of for a cumulative total of thirty {30) days or more.

14.  The vehicle continues to exhibit defects and nonconformities which sbstantially
impair it's use, value and/or safety.

15. leﬂﬂ'nvmﬂmwhmluhnhnmmhjuctmmmmpwmfordm
and/or nonconfermities and/or conditions for which the Defendant and or it's authorized service
center, may not have maintained records.

16,  Plamfiff hax been end will continue to be financially damaged due to Defendant’s
m&mm.mm“ﬂmmmmlyﬁﬂﬂhapmﬁﬁmoﬁﬁwm.

17.  Plaintiff secks relief for losses doe to the haticonformities and defects in the above

mentioned vehicle in addition to attorney foes and all court coats.

18.  Plintiff hereby incorporates all facts end allegutiong set forth in this Complaint
by reference as if fully set forth at length herein.

19.  Pleintiff is a "Purchaser” as definad by 73 P.5. §1952.

20.  Defendant is a "Manufacturer” ag definad by 73 P.8. §1952,

21, = Plaintiffs wehicle iz a "New Motor Vehicle" an defined by 73 P.S. §1932.

22.  Said vehicle experienced non conformities within the first year of purchese, which




substantially impeirs the use, valus and safety of ssid vehicle.
| 23.  Defendant failed to correct and or repair said nonconformities,

24, The vehicle continues to exhibit defects and nonconformities which aubstantinlly
impairil'am,whuaﬁdfunaﬁty.

25.  Defendant does not require participation in sy informal dispute settlament
progrem prior to filing enit.

26.  Asadirect and proximate rasult of Defendant’s failure to repair the
nonconforrmities , Plaintiff hag suffered damages and, in accordencs with 73 P.S. §1958, Plaintiff
is entitled to bring suit for much damages and other legal and oquitable rolief. .

27, Plantiff avers that upon successfully prevailing upon the Lemon Loy claim
herein, atl attomney feea are rocoverable and are demanded against the Defendant,

WHEREFORE, Plaintiff respectfully demands judgment in his favor and againat
ﬂ:sD:fmdaﬂhmmnuﬂequﬂtqthrw(S}ﬁmmthupmchaui:ﬁueufﬂmmhjaﬂmbidq
plis all available collateral changes and atiomsy fees, Amount not in excess of $50,000.00.

28,  Plaintiff hereby incorporates all facts apd allegations aet forth in this Complaint
by refrence as if fully set forth at length herein.

29, Plaintiffia a “Consumer” aa defined by 15 U.8.C. §2301(3).

30. Defendant ié a “"Warrantor” as defined by 15 U.S5.C. §2301(5).

31. Plaintiff uses the subject product for personal, fumily and housshold purposee,

32, By the tarms of the express writhen warranties referred to in this Complaint,




Defendant agresd to parform effactive wamanty repairs at no charge for parts and/or labor.

33,  Defendant failed to maks offective repairs.

34,  Asadirect and proximate result of Defendant’s failure to comply with the expreas
written warranties, Plaintiff has suffered damages and, in acoordance with 15 U.S.C. §2310(d)
(1), Plaintiff is entitled to bring suit for such damages and tther legal and equitable relief.

35,  Sectiom 15 U.S.C, §2310 (d) (1) providea:

If & consumer finally prevails on en ection brought under paragraph (1) of thin
subsection, he may be allowed by the Court to recover ag part of the judgment &

gum equal to the emount of aggregate amovnt of costs and expenres (mehuding
attorney fees baxed upon actaal time expended), determined by the Court to have
been reasonably incrred by the Plaintiff for, or in commection with the
commwmceamant and progecution of such setion, unlses the Cowrt, in its discretion
shall determine that such en award of attomay’s faes woitld be inappropriate.
36.  Pleintiff avers that upon successfully prevailing upon the Magmuson-Moas claim
hexein, a1l attorney feea are recoverable and are demanded againgt the Defendant.
WHERERORE, Plaintiff respectfilly demsnds judgment in his favor and against tha
Defendant in an amount equal to three (3) times the purchese price of the subject vehicle, phos all
mhmﬂmﬂmmﬂwhmmm;xﬂuwﬂﬁo,m.ﬂﬂ.

COUNT LI
UNIFORM COMMERCIAL CODE

37.  Plaintiff herehy incarporaies all the paragrapha of this Complaint by raference as
if fllly et forth at length herein.
38.  The defects and nonconformities existing within the vehicle constitute a breach of
contractual and statutory obligations of the Defendant, mcluding but not limited to the following;
a. Breach of Expreas Warranty
b,  Bressh of Implied Werranty of Merchantshility;




c. Breach of Implied Warranty of Fitnesa For a Particnlar Purposs;
d Breach of Duty of (Good Faith.

39,  The purposs for which Plaintiff purchased the vehicle include but are not Limited
to hia personal, family and househeld use.

40,  Atthe time of this purchase and at all imes subacquent thexeto, Plaintiff has
justifiably relied npon Defindant's sxpress warrantics and implied warranties of fitness for a
perticular purpose and fmplied werenty of merchantability.

41. At the time of the purchase and at all times sobsequent thereto, Defendant was
aware Plaintiff was relying upon Defendant’s exprees and impliad werranties, cbligations, and
repregentations with regerd to the subject velicle.

42.  Plaintiffhas incurred damages 85 a direct snd proxirnate remlt of the breach and
faihure of Dafendant to honor ite express and implied warranties. |

43.  Such demages include, but ate not limited to, the purchass price of the vehicls
plus all collateral charges, including attorney fees and costa, as well g3 other expenses, the fill
extent of which are not vet knowm.

WHEREFORE, Plaintiff respectfully demands judgment in hia fivor and against
the Defendant in an amount equal to three (3) times the purchage prics of the mbject vehicle,
plug all avsilable collateral chenges and atterney fees. Amount not in exceas of $50,000.00.

44,  Plamtiff hereby incorporates all the paragraphs of this Complaint by reference s
if set forth et length herein.




45.  The Unfxir Trads Practices end Consumer Protection Lew defines umfisir methods
of competition to include the following:
(xiv). Feiling to comply with the terms of any written guarantes ox warranty given
to the buyer at, prior to, or after a contract for the purchase of goods or services is
made,
46.  Plaintiff, as s Penngylvania resident, believes, and therafore, avers the recklass,
wanton and willful failure of Defendant to comply with the terms of the written warranty

constitntes an unfair method of competition.

47.  Section 201-9.2(a) of the Unfuir Trade F
suthorézea the Court, in its discretion, to awerd up to thres (3) times the actual damages sustained
for violations of the Act. |

WHEREFORE, Plaintiff respectfully dematdz judgmest in his fvor and againat the
Defendant in en amount equal to thres (3) times the purchass price of the subject vehicle, plus all

aviilable collateral changes and pitorney fees. Amount not in excean of $50,000.00.




STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
SUSAN NAGY,

Plaintif,
v cP

MAZDA MOTOR OF AMERICA, INC., a California Corporation
and BILL COOK IMPORTED CARS, INC. dfb/a COOK MAZDA,
a Michigan Corporation, Jointly and Severally,

o e Dafandants e

CONSUMER LEGAL SERVICES, P.C.
MARK ROMANO P-44014

STEVEN S. TOTH P-44487

Attorneys for Plaintiff

30628 Ford Road

Garden City, Ml 48135

(734) 2614700 ;

Tlurlilmdhrdﬂaﬁanhﬂunhuamﬂuﬂhgmﬂdﬂummmnwwnm
in this Complairt in this Court, nor hap sny such sction been previously filed and dismissad or rensfermad sftar
having basn sssigned ko & Judge, nor do | know of any other civil action not betwesn these parties., arising out of
the same transsction or cecurmance s alleged in this Complaint that is sither panding or wes previowsly fiied and
dismiased, iransfamad or othenwiss dispossd of siter having been sssigned to m judge |n this Court.
COMPLAINT AND JURY DEMAND

NOW COMES the Plaintiff, by and through Plaintiffs attomeys, CDNSUMER

LEGAL SERVICES, P.C., who complains against the above named Defandants as follows:

1. Plaintiff i= a resident of tha City of Farmington, Oakland County, Michigan.




2. Defendant, Mazda Motor of America, Inc. (hereinafier refemrad to as
"Manufacturer"), s a California Corporation authorized to do business in the State of
Michigan and, at all fimes relevant hareto, was engaged in the manufacture, sale
distribution and/or importing of Mazda vehicles and related squipment, with ite registerad
cffica In the Clty of Bingham Farms, Oakland County, Michigan.

3.  Defendant, Bill Cook Imported Cars, Inc. d/b/a Cook Mazda (hereinafter
referred o as "Lessor”), is a Michigan Corporation authorized to do business in the State
of Michigan and, at all times ralevant hersto, was an authorized agent for the Manufacturer,
and was angaged in the business of selhng and servicing Manufm:turer‘n cars In the Clty
of Farmingten Hills, Oakliand County, Michigan.

4, On or about October 2, 2000, Plaintiff Isased a new 2001 Mazda Tribute, VIN
4F2YU06181KM15631 (harelnafter referred to as "2001 Tributa™), from the Lessor which
wae manufactured by the Manufacturer (see copy of Vehicle Laase Agreement attached
28 Exhibit A).

5.  Aleng with the lease of the 2001 Tributa Plaintiff recetved written warrantios
and nth_ar express and implied warrantles Including, by wa'y of axample and not by way of
limitation, warranties from Manufacturer and Lassor (a copy of the written warranty is in the
possasalan of tha Defendants).

CONAUMER LEGAL SERVICES

-2




8.  Plaintiff has taken the 2001 Tribute to the Manufacturer's authorized
agent/dealer, Lossor, on at least saven (7) separate occaslons (see copy of repair orders,
attached as Exhlbit B). By way of axample, and not by way of limitation, the defects with
Plaintiffe 2001 Tribute include the following:

Date Milsage Invelce# Complaint

011201 3,231 134535  ENGINE DEFEGT: overdrive off light comes on
_ by itsalf while driving; recall fuel line
03/05/01 5,163 137781  ENGINE DEFEGT: check engine light on

08/07/01 11,724 148505 ENGINE DEFECT: coolant light on and off

10/06/01 13,817 152589 ENQINE DEFECT: stalled "on expressway:
excasslve rofating nofss from front end

11415/01 14,341 198832 ENGINE DEFECT: stafled while stopped. no
start for two days and security flashed

01724102 17,719 180214 ENGINE DEFECT: vehicle sialling out
02718402 18,501 161824 ENGINE DEFECT: vshicle still stalling

7. This uﬁaa of action arises out of Defendants' misrepresentations, various
breaches of warranties, violations of statutes and breaches of covenants of good falith and
fair deailng s hereinafter alleged.

B. | The amountin mmmmymmm FIVE THOUSAND DOLLARS
($26,000.00), exclusive of interast and costs, for which Plaintiff sceeks Judgment against
Defendants, together with equitable relief. In addition, Plaintiff seeks damages from’
Dafendants for incidental, conssquentiaf, sxsmpiary and actual damages including interest,
costs, and actual attomey=' fees.
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COUNT
REAGH OF

9.  Plaintiff incorporates herein by reference sach and every allegation cantained
in Paragraphs 1 through 8 as though herein fully restated and realleged.

10.  Plaintiff is a "buyer" under the Michigan Uniform Gommercial Code, MCLA
440.2103; MSA 18.2103.

11. Manufacturer and Lessor are “Lessors™ under the Michigan Uniform
Commercial Code, MCLA 440.2103; MSA 19.2103.

12. The 2001 Tribute constitules “goods” under the Michigan Uniform
Commercial Code, MCLA 440.2105; MSA 2105,

13.  This i & "ransaction in goods”, 1o which MCLA 440.2102; MSA 19.210-5 ia
applicable.

14.  Plaintiffs purchase of the 2001 Tribute wae accompanied by an express
warranty, written and atherwise offared by the Manufacturer and Lessor. Whereby said
warranty was part of the basis of the bargain of the contract, upon which Plaintiff relied,
batwean Plaintiff and Manufacturer/Lessor for its sale of the vehicle.

18. In this express warranty, the Manufacturer warranted if any defecta were
diecovered within certain perioda of time, the Manufacturer and/or Lassor woukd provide
rapair of the 2001 Tributa free of charge to Plaintiff under specific terms as stated in the
express warranty.

16.  Infact, Plaintiff discoverad the 2001 Tribute had defects and problems after
Plaintiff purchased the vehicle as discussad above.
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17.  Plaintiff notified Manufacturer and Lessor of the aforementioned defects.

18. Plaintiif has provided the Lessor and the Manufacturer with sufficient
opportunities to repair or replace the 2001 Tribute.

18.  Plaintiff has reasonably met all obligations and pre-conditions as provided in
the express warmanty.

20. The Manufacturer and Lessor have failed to adequatsly repair the 2001
Tribute and/or have not repaited the 2001 Tribute in a timely fashlon, and the 2001 Tribute
remains in a defactiva condltion.

21, Even though the express warranty provided to Plaintiff limited Plaintiffs
remedy to repalr and/or ad|ust dafectiva parts, the 2001 Tribute's dafe-c:ta have rendared
the limited warranty ineffective to the extant that tha imited remedy of repair and/or
adjustment of defective parts failed of its essential purpose pursuant to MCLA 440.27 18{2);
MSA 18.2718(Z); andfor the above remedy is not the exclusive remedy undar MCLA
440.2718(1)(b); MSA 18.2718(1){b).

22. Thw 2001 Tribute mﬁﬁnuu tqmnhin defects which substantially impair the
value of the automobile to the Plaintiff.

23. These defects could not reasonably have been discoversd by the Plaintiff
prior ta Plaintiffs acceptance of the 2001 Tribute. |

- 24, The Menufacturer and Lessor induced Plaintiffs acceptance of the 2001
Tribute by agreeing, by means of the express warranty, to remedy, within a reasonable
time, those defects which had not-bsen or could not have been discoversd prior to
acceptance.
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25. As aresult of its many defects, the Plaintiff has loet falth and confidence in
the 2001 Tribute and the Plaintif cannot reasonabiy rety upon the vehicle for the odinary
purpose of safe, efficient transportation.

26.  If the finder of fact finds revocation and/or rejection wae improper, then, in
the alternative, Plaintiff alleges that as of the date of revocation, the 2001 Tribute was I
substantially the same condition as at delivery except for damage caused by its own
defecis and ordinary wear and tear. Therafore, Plaintiff iz entitied to damages for breach
of warranty caiculated by the difference at the time and place of acceptance betwaen the
value of the goods accepted and the value they would have had if they had been as
warranted.

27.  The Manufacturer and Lessor have refused Plaintiffs demands and have
refused to provide Plaintiff with the remedies to which Plaintiff s entitled pursuant to MCLA,
440.2313; MSA 19.2313 and MCLA 440.2711, 440.2714 and 440.2715; MBA 18.2711, -
19.2714 and 19.2715.

WHEREFORE, Plaintiff prays for jJudgment against Manufacturer and Laasor:

A.' Declaring acceptance has been r.umparlyl revoked by Plaintff and for
damapges Incurred in revoking acteptance;

B. For a refund of the jease payments (rent} and security deposit pald by
Plaintiff for the 2001 Tribute;

C.  Tocancal the lease contract and pey off the balance on the contract:

D, For incidental, nnnsequenﬁal and actuel damages;

E. For costs, interest and actual attomeys' fess; and
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F. For such other relief this Court deems appropriate.

COUNT I
EAC TABI

28. Plaintiff incorporates herein by reference sach and every allegation centained
in Paragraphs 1 through 27 as though herein fully reetated and reallegad.l

29. The Manufacturer and Lessor are "merchants” with respact to automobiles
under the Michigan Uniform Commercial Code, MCLA 440.2104; MSA 19.2104.

 80. The2004 Tribute was subject to implied warranties of merchantability under
MCLA 440.2314; MSA 19.2314, running from the Manufacturer and the Lesser to the
benefit of Plaintiff.

31. Tha 2001 Trivne was not fit for the ordinary purpose for which auch goods
are usad,

32. Thadefacts and probloms hersinbefors dascribed randared the 2001 Tribute |
unmerchaniable.

33. The manufacturer and Lesaor falled to adequately remady the defects In the
2001 Tribute; and the 2001 Tribute continues to ba In an unmerchanable condition at the
time of revocation. o

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A Declaring acceptence has been property revoked and for damages incurrad
In revoking acceptance,;

B. Far damages occasioned by the breach of tha Implied warranty;
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C. For a refund of the lease payments (rent) and securfty deposit paid by
Plaintiff for the 2001 Tribute;

D. To cancel the lease contract covering the 2001 Tribute and pay off the
balanca on the contract;

E. For consequential, incidental and actual damages;

F. Costs, interest and actual attorneys’ fees, and

G. Such other relief this Court deams appropriate.

COUNT-Hll
REVOCATION OF ACCEPTANCE

34. Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 33 as though herein fully restated and realleged.

35. Plaintiffacceptad the 2001 Tribute without dlscovering the abova defects due
to the fact Plaintiff was reasonably Induced to accept the vehicle by the difficutty of
discovery of the abave defects.

38. Inthe altsmative, Plaintiif reasonably assumed, and Manufacturer and Lessor
raprezented, that all of the aforesaid defects and/or nonconformities would be cured within

& reasanable time.

37.  Afisrnumerous attempts by Defandanis to cure, it has becoma spparent the
nonconformities could not be seasonably cured.

348. The nonconformities substantially impaired the value of the 2001 Tribute to
the Plaintiff.
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39. Plaintiff had pgreviously notified Manufacturer and Lessor of the
nonconformities and Plaintiff's intent to revoke acceptance pursuant to MCLA 440.2608;
MSA 19.2608 and demanded the refund of his purchase prica for the 2001 Tribute and out-
of-pocket expenses (sea copy of Plaintiifs revocation of acceptance letter attached as
Exhibit C).

40. Manufacturer and Lessor hava neverthelese refused to accapt retum of the
2001 Tribute and have refussd to refund any part of the sum squal to the purchase price
and out-of-pocket expenses incumed by Plaintiff.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A Declaring acceptance has boon properly ravoked by Plaintiff and for
damages Incurred in revoking acceptanca,

B. For a refund of the lease paymenté (renf) and sacurity depcsit paid by -
Plaintiff for the 2001 Tribute;

C. To cancel the lsase coniract covering the 2001 Tribute and pay off the
balance on the contract;

D. For conasquential, Iﬁddantal and actual damages,

E.  Costs, Interest and actual attorneys' fees; and

F. Such other rallef this Court deems appropriata.

COUNT IV
BREACH OF EXPRESS WARRANTY.

41.  Plaintff Incorporates hareln by reference each and every allegation contained
in Paragraphs 1 through 40 as though harein fully rastated and realleged.
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42. FPlaintffis a "lessas" under the Michigan Unlform Commercial Code, MCLA
440.2803 (n).

43. Manufactureris a "supplier” uncer the Michigan Uniforrn Commercial Code,
MCLA 440.2803 (x).

| 44, Lessoris a "lessor” under the Michigan Uniform Commaercial Code, MCLA
4402803 {p).

45. The 2001 Tribute constitutes "goods® under the Michigan Uniform
Commercial Code, MCLA 440.2803 (h).

45. The Michigan Net Lease attached as Exhibit A Is a "consumer leass" under
the Michigan Uniform Commaercial Code, MCLA 440.2803 (a).

47,  Plaintiff 's leage of the 2001 Tribute was accompenied by an express
warranty, written and ctherwise offered by the Manufacturer and Lessor. Whereby said
warranty was part of the basis of the bargain of the leass contract, upon which Plaintiff
ralled, between Plaintlff and Manufacturer/Lessor for its lease of the 2001 Tribute.

48, Thebanafit of the Manufacturer's exprase warranty extands to Plaintif under
the*Uniform Commercial Code, MCLA 440.2858 (1). l

48. In this express wamanty, the Manufacturer wamranted jf any defects ware
discoverad within certain poricde of tima, the Manufacturer and/or Lassor would provide
repair of the 2001 Tribute free of charge to Ptaintiff under specific terms as stated In the
exprase wananty.

50. In fact, Plaintiff dlscovened the 2001 Tribute had defects and problems after
Plaintitf purchasad sald vehicle as discussed above.

51.  Plaintiff notified Manufacturer and Lessor of the aforementioned defects.
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52. Plaintiff has provided the Leseor and the Manufacturer with sufficient
opportunities to repair or replace the 2001 Tribute.

53. Plaintiff has reasonably met all abligations and pfa-nnnditinm as provided in
the axpreas warranty.

54, The Manufacturer and_ Lessor have failed to adequately repair the 2001
Tribute and/or have neot repaired the 2001 Tribute in a timely fashlon, and the 20041 Tribute
ramgins in a defectiva condltion. _.. _

55. - Even though the axprass wamanty provided to Plaintiff limited Plaintiffs

. famady to repair and/or ad)ust defective parts, the 2001 Tribute's defects have rendered
the limited warranty ineffective to the exdestd that the Hmited remedy of repair and/or
adjustment of defective parts falled of ks easential purpose.

58. The 2001 Tribute continues to contain defacts which substantlally Impairtha -
value of the automobile to the Plaintiff.

57. These defects couki not reasanably have been discovered by tha Plaintif
prior to Plaintiffs acceptance of the 2001 T!'lbuta.

58. The Manufacturer and Lessor induced Fleintif's acceptance of tha 2001
Tribute by agresing, by means of the expreas wamranty, to ramedy, within & reasonable

- time, those defects which had not bean or coukd not have besn discovered prier fo
accaptance.

59. As areguyit of its many defects, the Plaintiff hae lost faith and confidence in
the 2001 Tribute and the Plaintiff cannot reascnably rely upon the vahicle for the ordinary
purpose of safe, efficiant transportation,
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80. I the finder of fact finds revocation andfor rejection was improper, then, in
the atemative, Plaintiff alleges that as of the date of revocation, the 2001 Tribute was in
substantially the same condition as at delivery except for damage caused by its own
defects and ordinary wear and tear. Therefore, pursuanttoM.C.L.A, 440,.2989 (4), Plaintiff
ls entitled to damages for breach of warranty calculated by the differerce at the time and
placa of acceptance between the value of the use of the good accapted and the value it
would have had if it had bean ae warranted for the lease tarm.

61. The Manufacturer and Lessor have refused Plaintlffs demands and have
refused to provide Plaintiff with the remedies to which Plaitiff is entitled pursuant to
M.C.L.A. 440.2858; and M.C.L A, 440.2989; and 440.2087; and 440.2970.

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A. Declaring accaptance has bean proparty revokad by Plaintiff and for
damages incurred in revoking acceptance;

8. For a refund of the lease paymenta (rent) and securty deposit paid by
Plairtiff for the 2001 Tribute; |

C.  To cancel the lease contract covering the 2001 Tribute and payoff the

balance on the same;

D. For incidental and consequential damages, and actual damapes for breach
of wammanty;

E. For costs, interest and actual attormeys; fees; and

F. For such other equitable reiief this Court deems appropriate.
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COUNT YV
BREACH OF IMPLIED WARRANTY OF MERCHANTARILITY

62. Plaintiffincorporates harein by referenca each and every allegation contained
in Paragraphs 1 through 61 as though herein fully restated and realleged.

6§3. The Manufacturer and Lessor are "merchants" with respect to automobiles
under the Michigan Uniform Commercial Code, MGLA 440.21Iﬂ4: MSA 16.2104. |

B4. Tha 2001 Tribute war subject to implied wamanties of marchantability under
MCLA 440.2862, running from the Manufacturer and the Lessor to the benefit of Plaintiff,

85. The 2001 Tributs was not fit for the ordinary purpoee for which such goods
are usad,

66. The defects and problems hereinbefore described rendered the 2001 Tribute
unmerchantable.

67. The Manufacturer and Lesaor failed to adequately remedy the defects in the |
2001 Tribute and the 2001 Tribute continued to be in an unmerchantable condition at the
time of revocation.

| WHEREFORE, Plaintiff prays for judgment agalnst Manufacturer and Lessor:

A.  Declaring acceptance has been properly revoked and for damages incured
in revoking acceptance; |

B. For damages occasioned by the breach of the implled warranty;

C.  For a refund of the lease payments (rent) and security deposit paid by
Plaintif for the 2001 Tribute,
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D.  To cancel the lease contract covering the 2001 Tribute and pay off the

balance on the same;

E. For incidental and consequentlal damages, and actual damages for breach
of warranty;

F. For costs, Interest and actual attomeys' fees; and

G.  For such other equitable relief this Court deamse appropriate.

COUNT Vi
REVOCATION OF ACCEPTANCE

6§8. Plaintifincorporates harein by referance each and svery allegation contained
in Paragraphs 1 through 67 as though henain fully restated and realleged,

69. Plaintiff acceptad the 2001 Tribute without discovering the above defecte due
to the fact Plaintiff was reasonably induced to accept the vehicle by the difficulty of
discovery of tha above defacts. '

70. In the alternative, Plaintiff reasonabily assumed , and Manufacturer and
Lessor reprasantad, that all of the aforesald defects and/or nnnmnformitiaswuuldbncurad

within a reasonabla time. .

71. ARer numerous aitempts by Defendants to cure, it has bacome ﬁppnrantﬁm
nonconformitiea could not be esasonably curad.

72, The nonconformitiea substantially Impalr the vaiue of the 2001 Tribute ta the
Plaintiff.
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73.  Plaintiff Has previously nofified Manufacturer and Lessor of the
nonconformities and Plaintiff's intent to revoke acceptance pursuant to MCLA 440.2967
end demanded tha refund of Plaintiff's lkease payments (renf) and sacurity interest for the
2001 Tributes and out-of-pockst axpanses (sae copy of Plaintifs revocation of acceptance
lotter attached as Exhibit C).

74,  Manufacturer and Lessor have nevertheless refused o accept retum of the
2001 Tribute and have refused to refund any part of the sum equal to the leage payments
{rart) and security intarest and out-of-pocket expensss incurred by Plaintif.

WHEREFORE, Plaintiff praya for judgment against Manufacturer and Lessor:

A.  Declaring acceptance has bsen proparly revoked by Plaintiff and for
damages incurred In revoking acceptance; |

B. For a refund of the lease payments (renf) and security deposit paid by
Plaintiff for the 2001 Tributs;

C. To cancel the lease contract covering the 2001 Tribute and pay off the
balance on the same; |

D. Forincikdental and consequential damages, and actual damages for breach
of warranty,

E. For coate, Intereat and actual attormeys' fees; and

F. For such other equitable rellef this Court dsems appropriats,
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COUNT Vil
BREACH OF WRITTEN WARRANTY UNDER

MAGNUSON-MOSS WARRANTY ACT
75.  Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 74 as though herein fully restated and reallaged.
76.  Plaintiff iz & "consumer” as defined in the Magnuson-Moss Warmranty Act
(hereinafter referred to as the "Warranty Act™) 15 USC 2301(3).

77.  The Lessor is a "supplier”.and “wamantor" as defined by the Warranty Act,
15 USC 2301{4) and (5).

78.  The Manufacturer is a "supplier" and "wamantor" as defined by the Warranty
Act, 15 USC 2301{4) and {5).

78.  The 2001 Tribute is a "consumer product” as defined in the Warranty Act, 15
USsC 2301(1). .

80. The 2001 Tribute was manufactured, sold and purchased after July 4, 1875,

81. The express warranty given by the Manufacturer pertaining io the 2001
Tribute is a "written warranty" as daflned in the Warra.nty Act, 15 UBC 2301(8).

B2. TheLessorisanauthorized dealemhlp!agant’ofma manifacturer designated
to perform repaira on vehicles under Manufacturer's automoblle warranties.

83. The above-described actions (failure to repair and/or properly repair the
above-mentioned defects, etc.), Including failura to honer the writtan warranty, constitute
a breach of the written warranty by the Manufacturer and Lessor actlonable under the
Warranty Act, 156 USC 2310(d)(1) and (2).

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor
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A.  Declaring acceptance has been properly ravoked by Plaintff and for
damages incumred in reveking acceptance,

B. For a refund of the lesse payments {rent) and security depaosit paid by
Plaintiff for the 2001 Tributs;

C. To cancel the lsase contract coverng the 2001 Tribute and pay off the

. balance on the contract;
.. D. . For consequentlal, Incldental ang actual damages;
E. For costs, interest and actual attormeys’ fees; and
F. Such other rekef this Court deems appropriate.

COUNT VIl
BREACH OF IMPLIED WARRANTY UNDER
MAGNUSON-MOSS WARRANTY AGT

84. Plaintiff iIncorporates herein by reference each and svery allegation containad -
in Paragraphe 1 through 83 as though herain fully stated and malleged

B86. The above-describad actions on the part of the Lesaor and Manufacturer
consiitute a breach of the Implied warranties of merchantabiity actionable under the
Warranty Act, 15 USC 2301(7), 2308, 2310(d)(1) and (2).

WHEREFORE, Plaintiff prays for judgment against Manufacturer and Lessor:

A.  Daclaring acceptance hae been properly revoked by Plaintiff and for
damages incurmed in revoking acGeptance;

8. For a refund of the lease payments (rent) and security deposalt paid by
Pigintiff for the 2001 Tribute; |
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C.  Tocancel Plaintlffs retail installment contract and pay off the balance on the

D. For consequential, incldental and actual damages,
For costs, inferest and actual attomeys' fees; and

F. Such other relief this Court deems appropriate.

COUNT IX
VIOLATION OF THE MICHIGAN CONSUMER PROTECTION ACT
: ET SEQ): 19 418(1) F

86. Plaintiffincorporates herein by reference each and every allegation contained
in Paragraphs 1 through 85 as though herein fully restated and realleged.

87. Plaintiff is a "person” within the meaning of MCLA 445.802(c); MSA
19.41B(2){(c}).

88. Manufacturer and Lessor are engaged in “trade or commerce” as defined In
MCLA 445.902(d).

88. The Manufacturer and Lessor have engaged in unlawful, imfair,
unconscionable, or decaptive mathods, acis or practices, Inciuding but not limited to.

(8)  TheManufacturer and Lessor represented to Plaintiffthe 2001 Tribute
and the warranty thereof had charactevistics, usas, bensfits, qualities, and standards which
they did not actually have.

(b} TheManufacturer and Lessor represented to Plalntiff the 2001 Tribute
and the wamanty thereof wera of a particular quality and standard and they wene not.
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(¢)  IfPlaintiff allegedty waived a right, benefit, orimmunity provided by law
in purchaasing the 2001 Tribute, the Manufacturer and Lessor have falled to clearly state
tha terms of such waiver and Piaintifl’ has not specifically consented to such waiver.

. {d) The Manufacturer and Lessor have failed to restore an amount equal
to Plaintiff's down payment and other payments made by Flaintiff on the 2001 Tribute.

(e} The Manufacturer and Lesser have maede gross discrepancies
between the oral reprasantations to Piaintiff and written agreements- covering the same
transaction relativa to tha 2001 Tribuia and tha Manufacturer falied ta provids the promised
benefits to Plaintiff with regard thereto.

() The Manufacturer and Lessor have made representetions of fact
and/or statements of fact material to said transaciion such that the Plainiiff reasonably
believed that the reprezantad or suggested standard, quality, characteristics, and uses of -
the 2001 Tribute to be other than thay actually wers.

(g0 The Manufacturer and Lessor have made representations of fact
and/or statements of fact materal to such p'annctlun such that tha Plaintif reasonably
believed that the represented or suggested service to the 2001 Tribute to be other than i
actually was.

{hy The Manufacturer and Lessor have fajled to provide the promised
benefits to Plaintiff with regard to the sale of the 2001 Tribute to Plaintiff.

80. The Plaintiff has suffered loss and damages as a result of the aforeseid

violations of the Consumer Protection Act.
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WHEREFORE, Plaintiff praye thie Court enter a declaratory judgment as to the
violations of the Michigan Consumar Pratection Act and for judgment against Manufacturer
and Lessor for all damages Plaintiff has incurred, including reasonable attormeys' fees as
provided by statule, together with interaat, costs and expenses of this suit, and such other
rellef as this Court deems appropriate and equitable.

COUNTX -
EREACH OF CONTRACT

91.  Paintiftincorporates herein by referance each and every allegation contained
in Paragraphs 1 through 80 as though herein fully restated and reallaged. |

g2. An express limited wamanty covering 38 months or 38,000 miles of uee,
whichever occurred first, accompanied the dellvery of the 2001 Tribute to Flaintiff. The
Emited warmanty provided the Lessor would repalr or adjust all parts {axcept Hres) found to
be defective in factory-eupplied materials or workmanship,

893. The |Il'mted warmranty, given by the Manufacturer and adopted by tha Lassor
when the Lessor serviced and repairad the 2001 Tribute created a contractuat relationship
betwean the Manufacturer/Lessor and Plaintif. .

94, The Manufacturer and Lessor have hmacﬁed the express limited wamanty
contract In that they have failed to repair or adjust defective parts covered uhder the limited
warranty, have failed todo the same fadthln the limited warranty coverage period, and within
a reasonable time,

WHEREFORE, Plaintiff prays for judgment against all Defendants:

A, Damages Incurred by Plaintiff created by Defendants' breach of contract,
ineluding all monies paid for the lease of the 2001 Tribute:
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B.  Forincidental, consequential, exemplary and actual damages;
C. For costs and expenses, ntersst, and actual attorneys' fees; and
D. Such othar rallaf this Court deams appropriate.

COLUNT XI
RESCISSION OF CONTRACT

g5,  Plaintff incorporatas hanaln by reference each and every allegation contalned
in Paragraphs 1 through 94 as though herein fully restated and realleged.

96. An expreas limited wammanty covering 38 months or 36,000 miles of use,
whichever occurrad first, accompanied the delivery of the 2001 Tribute to Flaintiff. The
limited warranty providad the Lessor would repair or adiuat_ all parts (except tinas) found fo
be defective in factory-supplied materials or workmanship.

g7. The limited warranty, given by the Manufacturer and adopted by the Lessor
when tha Laasor serviced and rapaired the 2001 Tribute craated a contractual ralationship |
hetween the Manufacturer/iessor and Plaintiff. |

08. The Manufacturer and Lmn_r have breached the express [imit=sd wamanty
contract in that they have failed to repair or adjust defective parts covered under the limited
warranty, hava failed to do tha same within the limited warrantyadvarage period, and within
a reasonabils tima.

g8. The actione of the Manufacturer and Lessor have rasulted in ﬁ failure of
consideration justifying the rescisslon of the contract.

100. Without a judicial declaration that the contract has been rescinded, Plaintiff
will suffer ireparable and substantial harm if the consideration paid by Plaintif and
damages suslalned by Plaintiff, together with interest, are not restored.
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WHEREFORE, Piaintiff prays for Judgment and the following relief ageainst ail
Defendants:

A.  That this Court order a rescission of the lease contract covering the 2001
Trbute by ordering Defendants to refund all monies paid by Plaintiff and ordering Plaintiff
to return the 2001 Tribute to the Defendants;

B. Damages incurred by Plaintiff created by Defendants’ breach of contract,
ingluding all monies pald for the lease of the 2001 Tribute;

C. For incidental, consequential, exemplary and actual damages;

D. For costs and expenses, Interest, and actual attorneys' fess; and

E. Such other relief this Court deems appropriate.

COUNT XII
VIOLATION OF NEW MOTOR VEHICLE WARRANTIES ACT;

MCl, 2671401 ET SEQ: MSA 9.2706

101, Plainthf Incorporatas hereln by refarenca sach and every allegation contalned
in Paragraphs 1 through 100 as though herein fully restated and reallegad.

102. Pileintiff iz a "consumer™ under the Michigan New Motor Vehicle Wamanties
Act (hereinafter referred 10 as “Leman Law"), MCL 257.1401(a).

103. Manufacturer,isa "manufa::turé:" under the Lemon Law, MCL 257.1401(d).

104. The ZDGI‘I Tribute 18 a "moter vehlcle® under the Lemon Law, MCL
257.1401(1). i

105. The 2001 Tribute is a "new motor vehicle™ under the Lemon Law, MCL
257.1401(g).

106. The exprass warranty given by Manufacturer, covering the 2001 Tribute is
a "manufacturer's express warranty” under the Lemen Law, MCLA 257.1401{e).
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107. The Lessor Is 8 "new motor vehicle dealer” under the Lemon Law, MCLA
257.1401(h).

108. Plaintiffs 2001 Tribute has been subject to a reasonable number of repair
attempts for the aforemsantioned defects:

(a) Sald motor vehicle haa been aubject to at least four repair aitempts
by Defendant Manufacturer, through its new motor vehicle dealers, within 2 yaars of the
date of the first attempt to repair the defect or conditiory; and/or

by Sald vehicle was ﬁut of sarvice for 30 or more days within the time limit
of the Manufacturer's express warranty and within one year from the dats of delivery to
Plaintiff.

108. Afwer notiying Manufacturer of the aforemantioned defacts followling tha third
repair attempt and/or 25 days in a repair facility, the Manufacturer was allowed a final
repair attempt.

110. Manufacturer's attempted repair was unsucceasful as the 2001 Trbute
continues to manifest the aforementioned defects,

111. Theaforementioned defects substantially impair the use or value of the 2001
Trilta to the Plaintiff and/or prevent the 2001 Tribute from conforming to the
Manufacturer's exprass warranty.

WHEREFORE, Plaintiff prays for the following rellef:

A Replacement of the 2001 Tribute with a comparable replacemsnt motor
vahicle currantly In production and acceptable to Plaintiff; or
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B. Manufacturer must accept return of the vehicls and refund to Plaintiff the
leagse price inciuding options or other modifications installed or made by or for
manufactures, the amount of ali charges made by or for Manufacturer, towing charges and
rental costs jess a reasonable sllowance for Plaintiff's use of the vehicle. In addition,
pursuant to MCL 257.1403{4), the Manufacturer muet pay off the balance on the retail
inetallment contract unless consumer acceplts a vehicle of comparable value.

C. . Pumsuant to MCL 257.1407, Plaintiff is entitled to a sum squal to the
aggregate amount of costs ahd expenses, incluﬁlng afttorneys’ fves basad ;::n actual time
expended by Plaintiffs attorney in commencement and prosecution of thie action.

D. Incldental and consaguentlal damages.

E. For prejudgment interast.

F.  Forsuch other and further relief as may be justified in this action.

. COUNT Xl
VICLATION OF THE MOTOR VEHICLE SERVICE AND REPAIR ACT

MCLA 287.1301. ET SEQ.,

112. Plaintiffincorporates herein by refarence sach and every allegation contained
in Paragraphs 1 through 111 as though fully restated andlrﬂﬂllaged.

113. The Lessar ls a “motor vehicle repair faciltty" as deflned by MCLA
257.1302(g)

114, The Lessaor |s subject to the Motor Vehicle Sarvice And Repair Act, MCLA
267.1301, et geq.

COMEUMER LEGAI. SERVICES

-04-



115. The Lessdr has angaged or attempted to sngage In methods, acts, or
practices which were unfalr or deceptive under said Act and/or the rules in sffect during the
relevant time period hereln pursuant to MCLA 257.1307, 257.1334, 157,1335, 257.1338,
and 257.1337; and Michigan Adminlisirative Rules 257.131 through 257.137 including, but
not limited to:

(a} Falling ta reveal matarial facts, the omiasion of which tends to mislead
or daceive the Plaintiff and which.facts could not reasonably be known by PlaintitF;

(b)  Allowing Plaintiff to sign an acknowledgement, canificate or other
writing which affirms acceptance, delivery, compliance with & requirement of law, or other
performance, when the Lessor, knows or had reason to know that the statement is nottrue,

{c} Failing to promptly reatora to the Plaintifi entitled thereto any deposit,
down paymeant, or other payment whan a coniract is rescinded, cancelad, or otherwise -
terminated in accordance with the terms of the contract or the Act;

(d) Failng upon retum of the vahinlé: o the Plaintiff to give a written
atatemant of repaire to the Plaintiff which discloses:

(l  Repairs or sarvices performed, Including a detailed identiflcation of all
parta that were replaced and a epecification as to which are new, used, rebuilt, or
reconditioned; and |

{f)y A ceriffication that authorized repairs wera completaly proper cr a
detailed axplanation of an inability to complate repairs properly, to be signed by tha owner
of the facillty or by a person designatad by the owner to represent the facllity and al'uawihg
tha name of the mechanic wha performed tha diagnosie and the repair. |

CONSUMER LEGAL SERVICES

i




118. As a result of the Lessor's actions Plaintiff has suffered damages as set forth
in the pracading Counts and Is also entitled to statutory damages and attormeys' fees as
provided In the Motor Vehicle Service and Repair Act, specifically MGLA 257.1338.

WHEREFORE, Ftahtiff-praya for a judgment against the Leasorin an amount to be
determined by the trier of fact, but to exceed TWENTY FIVE THOUSAND DOLLARS
($25,000.00), pILfs double dsmages amnd costs and reasonable attomeys' fees, and forsuch
other and further relief as the Court deeme approgriate.

JURY DEMAND
Plaintiff demands triat by jury on all isgues triable ae guch.
Raspactfully submittad,
CONSUMER LEGAL SERVICES, P.C.

By:

MARK ROMANO P-44014
STEVEN S. TOTH P-44487
Attorneys for Flainthy¥
30028 Ford Road

Garden City, M1 48135
(734) 261-4700

Datad: October 2, 2002

CONSUNER LEGAL SERVICES
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Cralg Thor Kimmel, Esqulte ATTORNEY FOR PLAINTIFFS
[deptification No. 57HH .
KIMMEL & BILVERMAN., F.C.

30 East BuMler Pike

Ambler, PA 19002 THIE IS AN ARBITRATION

(215) 540-8888 MATTER. ASSESSMENT OF
DAMAGES HEARING {8
REQUESTED.

DONALD RUCK AND COURT OF COMMON FLEAS

EDWARD RUCK PHILADELPRIA COUNTY

1064 Redoak Drive

Harrlson City, Pennsylvania 15§36 _

¥, CIVIL ACTION

MAZDA MOTOR AMERICA

T1558 Irvin Center Drive

PO, Box 19734

Irvin, Callfornla 92713-9734

COMPLAINT
CODE: 1900

1. Pleintiffs, Donald Ruck end Bdward Ruck, are adult individusl citizens and legal
residents of the Commonwealth of Pennsylvania , 1664 Redoak Dnve, Hamson City,
Pennsylvania 15636.

2. Defendent, Mazda Metor of Amenca, Inc., 15 2 business corperation qualified to do
business and repularly conduct business in the Cnmmcrnwlealth of Pennsylvania, and is &
corporation of the State of California, with its legal residence and principal place of business
lm:aﬁ at 7755 Irvine Center Drive, P.O, Box 19734, Frvine, CA, 92713-0734, and can be served

at same,

BAC 0
3. On or about January 30, 2001, Plainiiffs purchesed a new 2001 Mazda Tribute,
manufactured and warranted by Defimdant, bearing the Vehicle Identification Number
4F2YU0B161KM38354.
4, The vehicle was pyurchased in tha Commonwealth of Pennsylvania end is registered in

the Commonweslth of Pannaylvania ,




5. The contract price of the vehicle, including registration charges, document fees, sales tax,
finance and bank ctharges, but excluding other collateral charges not spacified, yet defined by the
Lemon Law, totaled more thar $18,000.00. A true and correct copy of the contract is attached
hereto, made e part hereof, and marked Exhibit "A".

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiffs several
warranties, guarantees, affirmations or undertakings with respect to the material or waritmansh.ip
of the vehicle and/or remedial action in the event the vehicle fails to meet the promised
specifications.

7. The above-referencad warranties, guarantess, affirmations or undertakings are/were part
of the basis of the bargain between Defendant and Plaintiffk.

8. The parties’ bargain includes an cxpress 3-year / 50,000 mile warranty, as well as other
. guarantees, affirmations and undertakings es stated in Defendant's wamranty materials and
owner's manual.

9, However, as a result of the ineffective repair attempts made by Defendant through its
authorized dealer(s), the vehicle is rendered substantially impaired, unable to be utilized for its
intended purposes, and is worthless to Plaintiffs.

10. Plaintiffs have or may have mesorted to Defendant's informal dispute settlement
p!"l;'.ll‘.:ndl.l-l'ﬁ. to the extent said procedure complies with 18 CFR 703,

11. Plaintiffs aver that the Federal Trade Commission (FTC) has determined that no
automohile manufacturer complies with 16 CFR 703. See, Fed. Reg. 15636, Vol. 62, Na. 63

(Apr. 2, 1997)

COUNT 1
PENNSYLVYANIA AUTOMOBILE LEMON LAW

12. Plaintiffs hereby incorporaie all facts and allepations set forth in this Complaint by
reference as if fully s=t forth at length herein.

13, Plaintiffs are "Purchasers” as defined by 73 P8, §1952,




14. Defendant is a "Manufecturer” as defined by 73 P.S. §1952.

15, Smail Automotive, is andfor wes at the time of sals a Motor Vehicle Dealer in the
business of buying, selling, and/or exchanging vehicles as dafined by 73 P.5. §1952,

16, On or about January 30, 2001, Plaintiffs took posseseion of the above menticned vahicle
and experienced nonconformities as defined by 73 P.S §1951 et seq., which substantially impair
the use, value andfnr-safcty of the vehicle,

17, The nonconformities described violate the express written warrentics issued to Plaintiffs
by Defendant.

18, Sectjion 1953 of the Pennsylvania Automobile Lemoa Law provides:

I a manufeenrer fails to repair or correct a noncoaformity efter s rexsonable oumber of aternpts, the
mmnufacturer shall, at the option of the purchaser, replace the motar vehicle,.. or sccept réturn of the
vehicle from the purchaser, and refund to the purchaser the full purchase price, inchxiing all collateral
charges, Iess » reasonable allowance for the purchasers use of the vehicls, not excesding $.10 per ymle
driven or 10% of the purchase price of the vehicls, whichever iy Jase,

19, Section 1956 of the Pennsylvania Automobile Lemon Law provides a presumption of a

reasonable number of repair attempts if:

{1) The seme nanconformity bas been wﬁjmmupuiidnu times by the maoufacturer, its gt or
authorized denlers end the ronconformity :t_i.ll exisis: aor

{2) The vehicle iz qut-cf-sarvice by reason of any nonconformity for n cunmlative total of thirty or
more calendar days.

20. Plaintiffs have saﬁsﬁﬁ the above definition as the ':ruhiclr. has been subject to repair -
more than three (3) time: for the same nonnunfnrmit}_r, and the nonconformity remained
uncorrected.

2]1. In addition, the sbove vehicle haz or will be aut-of-service by reason of the
noncenformitics eomplained of for a cumulative total of thn't],r (30} or more calendar days.

22, Plaintiffs huve delivered the nonconforming vehicle to an anthorized service and repair
facility of the Defendant on numerous ooepsions as outhinad below.

23, After 2 ressonable number of eftempts, Defendent was unabls fo repair t]J-nrr

nonconformities.




24, During the first 12 maonths and/or 12,000 miles, Plaintiffs complained on at least three (3}
occasions about defects and or non-conformities to the following vehicle components: stalling
condition. True and correct copies of all invoices in Plaintiff's possession are attached hereto,
made a part hereof, and marked Exhibit "B".

25, Plaintiffs aver the vehicle has been subject to additional repair attempis for defects and
conditions for which Defendant's warranty dealer did not provide or maintain itemized
statements as required by 73 P.5, § 1957,

26. Plaintiffs aver that such itemized statements, which were not provided as requimd by 73
P.S. § 1957 also include technicians' notes of diagnostic procedures and repairs, and Defendant's
Technical Sarvice Bulleting relating to this vehicls,

27. Plaintiffs aver the vehicle has been subject to additional repair attempis for defects and
conditions for which Defendant's warranty dealer dié not provide the notification required by 73
P.5. § 1957

28, Plaintiffs have and will continue to suffer damages due to Defendant’s failure to comply
with the provisions of 73 P.5. §§ 1954 (repair obligations), 1955 {mannfacturer's duty for refund
or replacement), and 1957 (itemized statements required).

29. Pyrsuant to 73 P.5. § 1958, Plaintiffs seck relief for losses duc to the vehicle's
nuncunf;:rmities, including the award of reasonable attorneys’ fees and all court costs.

WHERFFORE, Plaintiffs rzspectfully demand judgment against Defendant in an a:ﬁnunt
equal to the price of the subjsct vehicle, plus all collateral charges, attomeys' foes, and court

costs.

COINT II
MAGNUSON-MQOSS (FTC) WARRANTY IMPROVEMENT ACT

30. Plaintiffs hereby intorporate all facts and allegations set forth in this Complaint by
reference as if fully set forth 2t length herein.

31. Plaintiffs are "Consumsrs" as defined by 15 U.S.C. §2301(3).



32. Defendant is a "supplier,” "warrantor,” and a "service contractor” as defined by 15 U.S.C.
§ 2301 (4),(5) and (8).

33. The subjeet vehicle is a "consumer product” as defined by 15 U.S.C. § 2301{1).

34, By the terms of its written wawanties, affirmations, promiges, or service contracts,’
Defendant agreed to perform effective repairs at no charge for patts and/or labor.

35. The Magnuson-Moss Warranty Improvement Act requires Defendant to be beund by all
warranties implied by state law. Said warranties arc imposed on al! transactions in the state in
which the vehicle was delivered.

36. Defendant has made attempts on several occasions to comply with the terms of its
express warranties; however, such repair attempts have been ineffective.

37. The Magnuson-Moss Warranty Improvement Act, 15 U.S.C. §2310(d}2) provides:

If a consumer finelly prevails on an action brought under paragraph (1) of thia subsestion, he may be
allowed by the court to recover as pact of the judgment a sum equal to the smount of aggregate amonat of
costs nod expenses (including attorney fees based upon sctaal time expended), dstemnined by the court te
have been reasonebly incurred by the Maintiff for, or in connection with the sommenesment and
prozecyution of such achion, unless the soust, in jig discretion shall deferemine that cuch en award of
attormney’s feex wonld be ioappropriate.

38, Plaintiffs have afforded Defendant a reasonable number of opportunities to conform the
vehicle to the aforementioned exprass warranties, implied warranties and contracts.

35. As a direct and proximate resutt of Dafendant’s failre to comply with the express written
warrantics, Plamntiffs have suffered damages and, in accordance with 15 US.C. §2310{d)(1),
Plaintiffs is entitled to dring suit for such danages and other legal and equitable relief.

40. Defendant's failure iz a breach of Defendant's contractual and statutory obligations
constituting a violation of the Magnuson-Moss Warranty Improvement Act, inchuding but not
limited to: breach of express warranties; breach of implied warranty of merchantability; breach
of implied warranty of fitness for a particular purpose; breech of contract; end constitutes an
Unfair Trade Practice.

41. Plaintiffs aver Defendant’s Dispuie Resolution Pragram is nof in compliance with 16

CFR 703 by the FTC for the period of time thig claim was submitted.




42. Plaintiffs aver that upon successfully prevailing upon the Magnuson-Moss claim herein,
all attorney fees are recoverable and are demanded against Defendant.

WHEREFORE, Plaintiffs respectfully demand judgment ageinst Defendant in an amount
equal to the price of the subject vehicle, plus &ll collateral charges, incidental and consequential

damages, reasonable attorneys' fees, and all court costs,

COUNT IO
PENNSYLVANIA I/NFATR TRADE PRACTICES AND
CONSUMER PROTECTION LAW
43, Plaintiffs hereby incorporate all facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein.
A4 Plaintiffs are "Persons” as defined by 73 P.S. §201-2(2).

45. Defendant is a "Person” as defined by 73 P.S5. §201-2(2).

46. Section 201-9.2(a) of the Act awthorizes a privaie cause of action for eny person “who

purchases or leases gmds or services primarily for personal, family or honsehold purposes.”

47, Section 1961 of the Pennsylvania Automobile Lemon Law, provides that a vioiation of its
provizions shall putomnatically constitute a viclation of the Pennsylvania Unfair Trade Practices
end Consumer Protection Act, 73 P.S. 201-1 et geqg.

48, In addition, the Pennsylvania Unfair Trade Practices and Consumer Pmtecti.on Act, 73
P.5. §201-2{4), defines "unfair or deceplive actz or practices" to include the following conduct:

{vii].l Represcnting that goods or sarvices ure of a particular standard, quality or grade, o that gaods
are of a particulér style or model, if they are of another;

{xiv). Failing 1o comply with the termy of any written gusrantee of wasTanty given to the buyer o,
prior 1o, or sfizz n coatract for the purcheae of gowds or services is made;

{x¥). Knowingly misrepresenting that services, melacements or repairs art needed if thay are not

(xvi). Making repairs, improvements or replacements on tangible, real or personal property of a
pature o guality inferior to or belaw the stendard of that agreed ta in writing;

(xvii). Engaging in anoy other fraudulent conduct which creates 4 likelibood of confusion or of
misunderstanding.



49, Plaintiffs aver Defendant has violated these, as well as other provisions, of 73 P.5. §201-
2 ef seq.

50. Section 201-3.1 of the Act provides that the Automotive Industry Trade Practice rules’
and regulations adopted by the Attomey General for the enforcement of this Act shall constitute
additionai violations of the Act.

51. Defendant’s mn:iuct surrounding the sale and servicing of the subject vehicle falls within
the aforementioned definitions of "unfair or deceptive acts or practices."

52. The Act also authorizes the Court, in its discretion, to award up to three {3) times the
sctual damages sustained for viclations.

WHEREFORE, Plaintiffs respectfully demand judgment egrinst Defendant in an emount not
in excess of Fifty Thousand Dollars ($50,000.00), together with all collateral charges, attorneys’
feo;s. gll court costs ahd ireble damages.

KIMMEL . RMAN, P.C.

(215) 540-8388




Cralg Thor Klmmel, Eaquire . ATTORNEY FOR PLAINTIFF
Identfication No. 57100 )
KIMMEL & SILVERMAN, P.C.

30 Exat Butler Pike _
Ambler, PA 19402 THIS IS AN ARBITRATION
{21%) 540-8883 MATTER. ASSERSMENT OF
DAMAGES HEARING IS
REQUESTED.
ERIN SANCREZ COURT OF COMMON FLEAS
13 Gary Lam, #2 PHILADELYHIA COUNTY
Tunkhsnnaek, Penosylvania 18657
Y.
CIVIL ACTION
MAZDA MOTOR AMERIC A
7758 Irvin Center Drive
P.O. Bex 19734

Irvin, Californis 92713-9734

COMPLAINT
DR: 1900

1. Plaintiff, Brin Sanchez, iz an adult individual citizen and legal resident of the
Commonwealth of Pennsylvaia , 13 Gary Lane, #2, Tunkhannock, Pennsylvenia 18657.

2. Defendant, Mazda Motor of Ammca, Inc., i3 & business corporation qualified to do
businees and regularly conduct business in the Commonwealth of Pennsylvania, and is a
corporation of the State of California, with its legal residence and principal place of business
located at 7755 Irvine Center Drive, P.O. Box 19724, Irvine, CA, 52713-9734, end can be served

at same.

. BACKGROUND _

3. On or about February 1, 2001, Plaintiff purchased a new 2001 Mazda Tribute,
menufactured and werranted by Defendant, béaring the Vehicle Identification Nurber
4F2YTI061 71KM32680.

4, The vehicle was purchased in the Commonwezlth of Pennsylvania and is registered in

thes Commonwealth of Pennaylvania .




5. The contract price of the vehicle, including registration charges, document fess, ealee tax,
finance and bank charges, but excluding other collateral charges not specified, yet defined by the
Lemon Lew, totaled more than $25,000.00. A true and correct copy of the agreement is not in
Pleintiff's possession, however it czn be obtained from Defendant's authorized facility.

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiff seversl
warranties, guarantees, affirmations or undertakings with respect to the material or workmanship
of the vehicle andfor remedial action in the event the vehicle failz to mest the promised
specifications.

7. The sbove-referenced warranties, punarantecs, affirmations or undertakings are/were part
of the hasis of the bargain between Defendant and Plaintiff,

8. The partics' bargain includes an express 3-year / 50,000 mile warranty, as well as other
guarantees, affirmations end undertakings as stated in Defendant's wammanty materials and
owner's manual.

9. However, as a result of the inaffestive repair attempts made by Defendant throngh its
authorized dealer(s), the vehicle is rendered substantially impaired, unable to be utilized for its
intended purposes, and is worthless to Plamtiff,

10. Plaintiil has or may have resorted to Defendant's informal dispute settlement procedure,
to the extent said procedure complies with 16 CFR 703.

11. Plaintiff avers that the Faderal Trade Commission (FTC) hes determined that no
Eutmnpbile'mmufnnnwu' complies with 16 CFR 703. Sue,_ Fed. Reg. 15636, Yol ﬁl,_Hn. 63

(Apr. 2, 1997)

COUNT 1
PENNSYLVYANIA AUTOMOBILE AW

12. Plaintiff hereby incorporates gll facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein.

13. Plaintiff is a "Purchaser" as defined by 73 P.S. §1952,



14. Defendant is a "Manvfacturer” as defined by ?3 PS. §1952.

15. Bour Mazds, is and/or was at the time of sale 2 Motor Vehicle Dealer in the business of
buying, selling, and/or exchanging vehicles as defined by 73 P.S. §1952. .

16. On or about February 1, 2001, Plaintiff took posseesion of the sbove mentioned vehicle
and experienced nonconformities gs defined by 73 P.§ §1951 g geq., which substantially impair
the use, valuc and/or safety of the vehicle. |

17. The nenconformities described violate the express written warranties issued to Plﬁinﬁﬂ'
by Defendant.

18. Section 1955 of the Pennsylvania Automobile Lemon Law provides:

If 2 mannfactmer faile to repuir or correct & nonconfarmity nﬂurﬂlﬂﬂblnmmﬁﬂﬂflttﬁnpu,lh
mapufacturer shall, at the option of the purchasar, replace the motor vehicle... or acospt retwen of the

vehicle from the parchater, wnd refimd to the purchaser the full purchase price, including all collsterst
charpes, loss & reagonabls allowanee for the purchacera uce of the valicls, not axcaading $.10 per mils
. driven ot 10% of the purchase price of the vehicls, whichever is lass,

19. Section 1956 of the Pennsylvania Automobile Lemon Law provides a presumption of a

reasomable number of repair attempis if:

(1) H:umcnmonﬁmmtyh:hmmh]mwnpmmmbyﬂunmuﬁcmnmmnr
suthorized denlers and the noncanformity still exisis; or

(2) The vehicle iz out-of-sarvics by rexson of sy noaconfarmity for & curmilstiva inte] of thirty ar
more cxlenda. - days.

20, Plaintiff has satisfied the above definition as the vehicle has been subject to repair more
then three (3) times for the sarne nonconformity, end the nonconformity remained utscorrected.

21.Jn wddition, the above wehicle has or will be out-of-service by reason of the
nonconformities complained of for a cumulative total of thirty (30) or more calendar days.

22. Plaintiff has delivered the nonconforming vehicle to m.auﬂx.ariz.ud service and repair
facility of the Defendant on numerous oceasions as outlined below. |

23, After a reasonable number of attempts, Defendant was unzhls to repair the
nonconformities.

24, Duning the first 12 months and/or 12,000 miles, Plaintiff complained on at Least three {3)

occasions sbout defeets and or non-conformitiez to the following vehicle components:




transmission; rear differential; tives; coolant leak; stzlling and aboormal edor . True and correct
copies of all invoices in Plaintiff's possession are sttached hereto, made & pert hereof, and
marked Exhibit "A".

25. Plaintifl avers the vehicle has been subject to additional repair attempts for defects and
conditions for which Defendant's wanenty dealer did not provide or miaintain itemized
statements as required by 73 P.S. § 1957,

26, Plaintiff avers that such itemized gtatammts, which were ot provided as teguired by 73
P.8. § 1957 also include technicians’ notes of diagmestic procedures and repairs, and Dafendant's
Technical Service Buileting relating to this vehicle.

27. Plaintiff avers the vchicle has been aubject to additionsl repeir attampts for defects and
conditions for whi~h Defendant's warranty dealer did not provide the notification required by 73
P.S. § 1957,

28. Plaintiff has and will continue to suffer damages due to Defendant's failure to comply
with the provisions of 73 P.S. §§ 1954 (repair obli 'tinns}, 1955 (manufacturer's duty for refund
or replacement), and 1957 (itemized statements required).

29, Pursuant to 73 P.5. § 1958, Plaintiff seeks relief for losses due to the vehicle's
nonconformities, inciuding the awazd of reasonsble attorneys’ fees and all court costs.

WHEREFOR.E, Plaintiff respectfully demands judgment against Defendant in an amount
equal to the price of the subject vehicle, plus all collateral charges, atiomeys’' fees, and court

costs.

COUNT II
MAGNUSON-MO W, IMPROVE

30. Pluintiff hereby incorporates all facts and allegations set forth in this Complaint by
roference as if fully set forth at length herein.

31. Plaintiff ia @ "Consumec” ag defined by 15 U.5.C. §2301(3).



32. Defendant is 2 "supplisr,” “warrantor," and a "service contractor® as defined by 15 U.S.C.
§ 2301 (4),(5) and (8).

33, The subject vehicle is a "consumer product” as defined by 15 U.8.C, § 2301(1).

34. By the terms of its written warmanties, affinnations, promises, or service contracts,
Defendant agreed to perfonn effective repairs at no charge for parts and/or labor.

35. The Magnuson-Moss .Warranty Improvement Act requires Defendant to be bound by all
warranties implied by state law. Said warranties are impoesed on all transactions in the state in
which the vehicle was delivered.

36, Defendent hes made attemps on aevera]l occasions to comply with the terms of its
express warrantics; however, such repair attempts have besn inaffactive,

37. The Magnuron-Moss Warranty Improvement Act, 15 ULS.C. §2310{d)}2) pmﬁd:

If a consumer Bnally prevails on an action broupht under peragmph (1) of this subsaction, he may be
allowed by the court to recover as part of the judgment 8 sum equal to the amount of sggregate amount of
coxts and expenses (including attorney fees hased gpan actual time expended), detmrmyined by the court tn
have been reasunably incurred by the PlnintifT for, or in conpection with the commencement snd
prosecution of such action, uniesy the court, in i discretion shall determine that mach an award of
attorney's feas would be inappacpriate.

38, Plaintiff hee afforded Defendant a ﬁmnablu number of opportunities to conform the
vehicle to the aforementioned express werranties, implied whrranties amd cummr:.ts..

39, Ag a direct and proximate result of Defendant's fatlure to comply with the sxpress writien
warranties, Plaintiff has suffered damages amd, in accordance with 15 U.S.C. §2310(d)(1),
Plaintiff is entitled to bring suit for such dameges and other legal and equitable relief”

40, Defendant's faihue is & breach of Defimdant's contractual and statutory obligations
constituting a violation of the Magnuaon-Moss Warranty Improvement Act, incleding but nc;t
limited to: breach of express warranties; breach of implied warranty of merchantability; breach
of implied wamanty of fitness for a pasticular pwpose; breach of contract; and copstitutes an
Unfair Trade Practice.

41, Plaintiff avers Defendent’s Dispute Resolution Program is not in compliance with 16

CFR 703 by the FTC for the period of time this claim was submitted.




42. Plaintiff avera that upon successfully prevailing upon the Magnuson-Moss claim herein,
all attorney fees are recoverable and ere demanded ageinst Dsfendant.

WHEREFORE, Plaintiff respectfully demands judgment sagainst Defendant in an amount
equal to the price of the subject vehicle, plus afl collateral charges, incidantal and consequential

demages, reasonable attorneys' fees, and all court costs.

COUNT III
PENNSYLVANIA UNFATR TRADE FRACTICES AND

CONSUMER PROTECTION LAW

43, Plamtiff hereby incorporates all facts and allegations set forth in this Complaint by
reference ae if fully set forth et length herein.

44, Plaintiff is a "Person” as defined by 73 P.S. §201-2(2).

45. Defendant is a "Person" as defined by 73 P.S. §201-2(2).

A46. Section 201-8.2(a) of the Act anthorizes a private canse of action for any person "who
purchases or lcases goods or services primarily for personal, family or housshold purposes.”

47. Section 1961 of the Pennsyhvania Autornobile Lemon Law, provides that a violation of its

provisions shall automatically constitute a viclation of the Pennsylvania Unfair Trade Practices

and Consumer Protection Act, 73 P_§. 2011 et geq,
48, In addition, the Pennsylvania Unfair Trade Practices and Consumer Protection Aet, 73
P.S. §201-2(4), defines "unfair or deceptive acts or practices" to include the following conduct:

_[wii). Representing that goods ot pervicss are of a puﬁmﬂulundard,mu]ityurgtdc, or that goods
mre bf 8 poriicular style ar model, if they are of another;

{xiv}. Failing to comply with the tenms of atry written gnarantes: or warrenty given to the buyer at,
prioe 10, or after B contract for the purchase of goods or eervices is made;

(xv} Knowingly mimepresenting thet services, replacements of repairs sre needed if they are not
neadad;

(vi). Making repairs, improvements or replacements on tangible, real or peztonal property of a
oriure or quality inferior to of below the smodard of thet agreed to in writing;

(xvii). Enpaglog in sny afber frandulent conduct which creates a likelibaad of confusion or of




49. Plaintiff avers Defendant has violsied these, gs well as other provisions, of 73 P.S. §201-
2 et sen.

50. Section 201-3.1 of the Act provides that the Automotive Industry Trade Practice rules
and reguiations adopted by the Attormey General for the enforcement of this Act shall constitute
additional violations of the Act. |

51. Defendant's conduct surrcunding the sale and servicing of the subject vehicle falls within
the aforementionsd definitions of "unfair or deceptive acts er practices.”

52. The Act also authorizes the Court, in its discretion, to award up to three (3) times the
Actual damages sustained for violations.

WHEREFORE, Plaintiff respectfully demands judgment against Defandant in s emount not
in excess of Fifty Thousand Dollars ($50,000.00), together with all collatersl charges, attorneys'

fees, all court cosis and treble damages.

KIMMEL & . P.C.
By:
CRAI R ESQUIRE
Attorney for Plain
30 East Butler

Ambler, Pennsylvania 19002
(215) 540-8838




Craig Ther Kimmel, Egqulre ATTORNEY FOR PLAINTIFF
ldentlMeatlon Ne. 57100 .

RINIMEL & SILVERMAN, P.C.
30 Eazt Butles {Plke )
Ambler, Pa 19002 THIS 5 AN ARBITRATION

(115) 540-88R8 MATTER, ASSESSMENT OF
DAMAGES HEARING IS
REQUESTED.

MARK TAYMAN COURT OF COMMON FLEAS

£19 Ovarhead Drive PHILADELPHIA COUNTY

Monn Tewnship, Panpsyivania 15108

Y.

: CIVIL ACTION "
MAZDA MOTOR AMERICA FERRUARY 2002

7755 T'evin Cenler Drive
PO Bux 19734
Irvla, Cxlifornia ¥2713-9734

000803

COMPLAINT
CODE: 1900

1. Phaintiff, Mark Tayman, is an adult individual citizen and legal resident of the
Commonwealth of Pennsylivania , 519 Overhead Drive, Moon Township, Pennsylvania 15108,

2. Defendant, Mazda Motor of America, Inc., is 8 business corporation qualified to do
business and regularly conduct business in the Commonwealth of Pennsylvania, and is 1.1
corporation of the State of California, with its lega) residence and principal place of business
tocated at 77535 Irvine Center Drive, P.O. Box 19734, Irvine, CA, 92713-9734, and can ﬁe served

al same.

BACKGROUND
3. Dn or about March 24, 2001, Plaintiff purchased a new 2001 Mazda Tribute.
manufactired and warranted by Defendant, bearing the Vehicle ldentification Number
AF2YLDEL 1 1KMA6364.
4. The vehicle was purchased in the Commonwealth of Pennsylvania and is registered in

the Commonwealth of Pennsylvania .




3. The contiact price of the vehicle, including registration charges, document fees, sales tax,
linance and bank charges, but exciuding other callateral charges not specified, yet defined by the
Lemon Law, totaled more than $28.640.20. A e and coitect copy of the contract is attached
herelo, made a part hereof, and marked Exhibit "A".

6. [n considerution for the purchase of said vehicie, Defendant issued to PlaintifT several
wigranlies, Suarantees., ufﬁnﬁatiuns or undertakings with respect to the material or workmanship
of the vehicle and/or remedial action in the cvent the vehicle foils to meet the pramisad
snecifications.

7. The abeve-referenced warranties, guarantees, affirmations or undertakings are/were pan
of the basis of (he bargain between Defendant nﬁd Plaintiff.

8. The parties’ bargain includes a-n.exprcss J-year / 50,000 mile wamanty, as well as other
guarantess, affibmutions and undertakings as stated in Defendant's warranty materiais and
owner's manual.

Y. However, as a result of the ineffective repair attempts inade I:u.:-,i Defendant through its
authorized dealer(s), the vehicle is rendered substantially impaired, unabje 1o be utilized for its
intended purposes, and is worthless to Plaintiff.

19. Plaintiff has er may have resorted to Defendant's info;'mal dispute settlement procedure.
o the extent said procedure complies with 16 CFR 703.

I1. PlaintifT avers that the Federal Trade Commission (FT{) has detenmined that neo
aufomabile manufacturer complies with 16 CFR 703. See, Fed. Reg. 15636, Vol. 62, No. 63

tApr. 2, 1997)

COUNT I
PENNSYLVANIA AUTOMOBILE LEMON LAW

12. Plainlifl” hereby incormporates all facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein.

13, Plaimiiff is a "Purchaser” as detined by 73 P.8. §1952.



14, Defendant is a "Maoofacturer" as defined by 73 P.5. §1952.

15. Rohrich Mezda, is and/or wes af the time of sale a Motor Vehicle Dealer in the business
ol buying, selling, and/or exchanging vehicles as defined by 73 P8, §1952.

16. On or ebout March 24, 2001, PlaintifT took possession of the above mentioned vehicie
and experienced nonconforniities as defined by 73 P.S §1951 gt gag., which substantially inipair
the use, value and/or safety of the vehicle.

| 7. The noncouformities described violate the express written warranties issﬁed to Plaintiff
by Defendant.

" 18, Section 1955 of the Pennsylvania Automobile Lesnon Law provides:

If a maruibcturer fails to repoir or corneet a nonconlormity after a reasonable number of atvempis, the
manufacturer ghall, ne the option of the purchaser, replace the motor vehicie... or accept renrn of the
vehicle from the purcheeer, and reflind ta the purchaser the fiull purchaze price, including all collateral
charges, Jess o reasonable gllewance for the purchesers use of the vehicle, not exceeding §.10 per mile
driven or 10% of the purchase price of the vehicle, whichever 13 kEs.

19. Section: 1956 of the Pennsylvania Automobile Lemon Law provides a presumption of u.

reasonable nwmber of repair attempts if:

i The same nonconlormity has been subject to repair three times by the manufacturer, its agents or
aulharized dealers and the noncanformity sill exists: or

{2) The vehicle is cut-of-service by reason of any nonconformity for a cumulative tatal of thirty or
mare calepdar days. .

20. Bluintiff has salisfied the above delinition ns the vehicle has been subject (@ repair more
thun three {3} times for the same nonconformity, and the nonconformity remained uncorrected.

21.1n addition, the above vehicle has or will be out-of-service by reason of the
nonconformities complained of for & cumulative total of thirty {30) or more calendar days.

22, Plaintiff has deliversd the nonconforming vehicle to an authorized service and repair
facility of the Defendant on ﬁumemus occasions s outlined below.

23. Afler a reascmable number of attempts, Defendant was unable to repair the
nonconfonnitics,

24, During the frst 12 months and/or 12,000 miles, Plaintiff complained on at 1east three (3)

occasions about defeets and or non-conformities 1o the foilowing vehicle components: stalling




condition . True and carrect cnpi:sl of ali invoices in Plaintiff's possession are attached hereto,
made a part hereof, and merked Exhibit "B,

23, Plaintiff avers the vehicle has been subject to additional repair atiempts for defects and
conditions for which Defendanl's warmanty dealer did not provide or maintain Hemized
statements as required by 73 P.S. § 1857,

26, Plaintiff avers that such itemized statements, which were not provided as required by 73
P.S. § 1957 also include technicians' notes of diagnostic procedures and repairs, and Defendant’s
Technical Service Bulleting relating to this vehicle.

27. Plaintill avers the vehicle has been subject to additional repair attempts for defects and
conditions for which Defendant's warranty dealer did not provide the notification required by 73
F.S. § 1957.

28. Plaintiff has and will continue to suffer damages due to Defendant's failure to comysly
with the pravisions of 73 P.S. §§ 1954 (repair obligations), 1955 (manufacturer's duty for refund
or replacement), and 1957 (itemized statements required).

29, Pursuant fo 73 P.S. § 1958, Plaintiff seeks relief for .lasses due to the vehicle's
nenconformities, including the award of reasonable eltomneys' fees and all court costs.

WHEREFORE, Plaintiff respectfully demands judgmuntlagni:nst Defendant in an amount
equal Lo (he price of the subject vehicle, plus all collateral charges, attomeys' fees, and court

cosls,

COUNTII
MAGNUSON-MOSS (FTC} WARRANTY IMPROYEMENT ACT

30. Plaintiff hereby incorporates all facts and allegations get forth in this Complaim by
reference as if fully set forth at iength herein.

31. Plaint:ff is a "Consumer” as defined by i3 U.8.C. §2301(3).

12, Defendent is a "supplier,” "warranlor," and & "service contracter” as defined by 15 U.B.C.

§ 2301 (4),(5) and (8),



33. The subject vehicle is a "eonsumer product™ as defined by 15 U.S.C. § 2301(1).

34, By the terms of ‘its wrillen wamranties, affirmations, pmm?ses, or service coniracts,
Defendant agreed to perfonm effective repairs at no charge for parts and/ar labor.

35, The Magnuson-Moss Warranty Improvement Act requires Defendant to be bound by all
warranties implied by state law. Said warranties are imposed on al] transactions in the state in
which the vehicle was delivered.

36. Defendant has made attempts on several occasions to comply with the terms of ils
. express werranlies; however, such repair attenipts have been ineffective.

37, The Magnuson-Moss Warranty Improvement Act, 15 U.S.C, §2310(d)(2} provides:

¥ o consumer {inaliy prevails on on action brought under paragrmph (1) of this subsection, he may be
allawed by the court to recover a5 part of the judgment # sum equal to the umount of aggregate amount of
costs and expenses (including atlomey fees based upon actuel time expended), detetmined by the court 1o
have been reasonably incurred by the Plointiff for, or in copnection with the commencement and
proseculien of such action, unless the court, in itz discretion shatl determine that such on avward ol
airarney's fees would be inappropriate.

38, Pleintiff has afforded Defendant a reagonable number of opportunities to conform the-
vchicle o the aforementioned express warrantias, implied warranties and contracts.

39. Ag a direct and proximate result of Defendant’s failure to comply with the express written
warranties, Plaintiff has suffered dameges and, in accordance with 15 W.S.C. §2310{d}1).
Plainiff is entitled to bring suit for such damages and other legal and equitable relief.

4(. Defendant's failure is a hreach of Defendant's contractnal and. statutory obligations
constituting & vielation of the Magnuson-Moss Warranty Impmvm;lent Act including but not
limited to: breach of express warranties; breach of implied warranty of merchantability: breach
of implied warranty of fitness for a particular purpose; breach of contract; and constitutes an
Unfuir Trade Practlice.

41, Pleintiff avers Defendant’s Dispute Resolution Program is nol in complirnce with 16
CFR 703 by the FTC for the period of time this elpim was submitted.

42, Plaintiff avers that upon successfully prevailing upon the Magnuson-Moss claim herein.

all attomey lecs are recoverabie and are demanded against Defendant,




WHEREFORE, Plaintiff respectfully demands judgment egainst Defendant in an amount
egual te the price of the subject vehicle, ptus all collateral charges, incidental and consequential

damajes, reasonable atlorneys' fees, and all court costs,

COUNT II1
PENNSYLVANIA UNFAIR TRADE FRACTICES AND
CONSUMER PROTECTION LAW

43. Plaintiff hcreby incorporates all facts and allegations set forth in this Complaint by
reference as if fully set forth at length herein,

44, Plaintiff is a "Person" as defined by 73 P.S. §201.2{2).

45. Defendont is a "Person" as definad by 73 P.5. §201-2(2).

46. Section 201-9.2(a) of the Act authorizes a private cause of action for any person "who
purchases or leases goods or services primarily for personal, family or househeld purposes.”

47, Section 1961 of the Permsylvania Automobile Lemon Law, provides that a vialation of its
provisions shall automatically constitute a violation of the Pennsylvania Unfair Trade Practices
and Consumer Protection Act, 73 P.S. 201-1 ¢t seq.

48. In addit.iun, the Pennsylvania Unfair Trade Practices and Consumer Protection Act, 73

1
P.5. §201-2(4), defines "unfair ar deceptive acts or practices” to include the following conduct:

{vii). Representing that goods or services ore ef & particular standard, quality or grade, or thet goods
are of a particular style or model, if they are of aoather; '

{xiv). Failing to cumﬁly with the tarmu of any written gusrantee or womranty yiven to the buyer at,
prior 1o, or after a cantract for the purchase of goods or tervices is mode:

{%v} Knowingly mikrepresenting that services, repiacements or repairs are needed if they are not
needed:

{xvi]. Making repairs, impravemsants or replacements on tangible, real or personal property of a
aoture or qualily inferior 1o or below the standard of that epresd to in writing;

{xvil). Enpaging it any other frandulent conduct which creates a likelihood of confugion or of
misunderstanding. '

49. Plaintiff avers Defendant has violated these, as well 25 ather provisions, of 73 P.5. §201-

2 et seq.



50, Section 201-3.1 of the Act provides that the Automotive Industry Trade Practice rules
and regulations adopted by the Attorney General for the enforcement of this Act shall constitute
additional violations of the Act.

51. Defendant's condust suneunding the sele and servicing of the subject vehicle falis within
| the aforementioned definitions of "unfair or deceptive acts or practices.”

51, The Act also authorizes the Counr, in its discrelion, to award up to three (3) times the
actual damages sustained for violations.

WHEREFORE, Plaintiff respectfully demands judgment against Defendan{ in an amount not
in excees of Fifty Thousund Dollars {$50,000.00), together with all collateral charges, attm;neys'

fees, all court costs and trebie damages.

KIMMEL & SIL AN,P.C.

|

CRAIG THOR mag:% SQUIRE
Attorney for Plaint

30 East Butler Pike
Ambler, Penneylvenia 19002
{215) 540-8888
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CIVIL ACTION
DEAZDA MOTOR. AMERICA. @
755 Irvina Cauter Drire
2,0, Box 19734 00053‘_03
Nrviow, Cllfarals 2713478

COMPTAINT

1. Plaindiff, Jans Deponte, is an adult individus) citizen and loga! resident of the Statc of
New Janay, 2001 Gremercy Way, Mt, Laarel, Now Iepsey 08054,

2. Defendsnt, Mezds Motor of America, Inc., is a business corporation qualified to do
businees and regularly oonduck beinsss i tbe Stats of New Jerasy, and is 3 sesporation of the
Stato of Califoenia, with its legal residease snd principal place of bustness loeated at 7755 Frvine
Center Drive, ».0, Box 19734, Irvine, CA, 92713-9734, and nt'n'ha gerved at gxme.

BACKGROUND
3. On or about Pebruaty 20, 2001, Plaintiff purchascd a mew 2001 Mazds, Tribute,
maoufactared aud wernnted by Defendapf, bearing the Vehicla Identification Number
AFZYU07111IKM10589.

4. The vehiclo was purchaed in the State of New Jersey sud is registercd in the State of
New Jersey.

-

5. anﬁmdmvﬁﬂqhmwm,m&qmn

2
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Lemon Law, totuled more then $31,778.40. A trae and correct copy of the conbract in attached
ham'mm:pmbﬂwﬂmdmthﬂdﬂrhibﬁ“".

6. In consideration fr the purchase of said velrdcle, Defendapt isaued to Plaintiff saveral
warrsniies, gusrmiess, affirmations or undortakings with respect to the material or workmanship
of the vehicle and/or remedial action in the cvent the vehicle fiils to meet the promised

7. Tha sbove-raferenced werrantics, guarantece, afficmations or mdeytakinge sre/wars part
oftho basis of the bargain between Defendsat and Plaimtift

8. Ihepuﬂu'hnpininclud;amma-ymﬂomomﬂaw,nwa]luoﬂ:ar
guarantees, affizmations sad wdsetakings as stated in Defendants wirmty materisls and
owner's manual,

9, However, a2 a reqult of the ineffoctiva repair aitempts made by Defendent through its
snthorized deslee(s), fe vehicle is rendersd substantislly ipaized, unsble to be utlized for ite
intended purposes, and is worthless to Plntiff.

10. Plaintiff bas or Ay have resorted to Desendants informal diapite settlemant procedue,
o the extent said procedure complies with 16 CFR, 703.

11. Plamtiff averz that the Federal Trade Commission {FTC) has deternined that no
sutomobile mamfhctorer complies with 16 CFR 703. See, Fed. Rog. 15626, Vol. 62, No. 63

(Apr. 2, 1957)

NEW JERSEY MOTOR VERICLE WARRANTY AL
12, Plaintiff hexeby incorporates sll fheiln apd sliegations sef forth in this Complsint by
refarence as if fully set forth at length heyain,
13. PlaiptfY {a g "Consumer™ aa definad by N.J.8.A. 56:12-30.

14. Defendsui is & "“Mamsfactirer” a3 defined by NJ.B.A. 56:12-30,



——
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15. Maple Shade Mazds, is and/or was st the time of sale s "Dealer or Motor Vehicls Dealsr

in the business of buying, selling, apd/or exchanging vehicles as dafinsd by N.1.8.A. 56:12-30.

16. On ot about Februgry 20, 2001, Plaintiff took possession of the sbove mentioned vehicle
and experienced noncopfonnities as defimed by NJ.SA. $6:12-29 gf gaq., which mbstentially
impair the uge, value and/or safety of tho vehicle,

17. Defendagyt tivough its suthorized dealer failed to provide written notiflcation thet the
vehicle was coversd by the New Jersey Motor Vehicle Weommty Act as provided in N.J.S.A.
56:12-34(c). Plamtiff belicves and therefire.avers snid filure is 2 per s violation of the New
Jersoy Consumer Frand Act, NLJLS.A. 56:8-1 gf gog., a8 well as a violation of the New Jarsey
Motor Vehiclo Werneaty Act.

18. The nanconfirmities described violate the expross writtan warrspties isgusd te Plamiiff
by Defendant.

19, Section 56:12-32 of the New Jeyscy Motor Vehicle Warsnty Act provides;

s I, during the pariod specified in section 3 of'ddx act, dhe xuaynfucturer or ity denler in mmble to xepair
or ookrect & ponconthrmicy within a Teasonable tnoe, the mamafactorers skall aooegt yebom of the motor
wvohicls from the conmamer. The nesmufectopes shall previde the coostinar with & full i of the
parchese price of e originel mator vehicls fncluding ony ststed cradit o sllowance ftw the congumar's
wod motox vehicle, the cost of ey options or vser modifioxiions srrenged, installed, or mads by the
maxpafhchure or it dealer within 3G days after the daly or eriginal delivary, snd any ather charpss or
Foou ehading, but ot Honlted to, salse tex, Hoenss aid reagistration fess, financs chacgee,

redprbersament for towing azd reledwrsernent for astosl i Encored Ly tis comwtmer fot the
mefta] of'u motor vebiols squivalet to the corgnener's motor axsdl limyited to the perind deming
wirleh the oonsutpar's =ustir veidcle was out of secvics dne to & naneonfizmity, loes 8 péusemable
allowance: S veRiole vaw.
20, Saction 56:12-33 of ths New Jarsey Motar Vehicls Wanrenty Act provides a presumption
of & roascnable pumber of Tepair attengpts:

r B i presumed that s snafchurey or its dealeris mshle to Tepair of oomnict 8 nonean ity wiftdn .
Toyporwble tir 1f, withvin foe frst 15,000 mila of operstion of during the paxied of iwe yeers
ﬂuﬂhhduwwmmmw&khlm.mhhuﬁu

{1 Mﬂyﬂummmhumbjmmwﬂmtumﬂmbyh
manufacturer or i desler and the nonconformity coxtinmes to et of

(2) The motor wehicle in ont of pervioe by reason of repuir for one ar wmore nonconformitive for a
cunmilativa sotal of 20 o mors calendar days sinee the ociginal delivery of the metor velichs sod »

sonoonfornity contirates to exlst.

b The presanpéion contrined in sub-sootica o, of this soction aball xpply against 4 mamwfaciore: anly if
e oumufactacer haa yoosfved writton uotification, by or on belnlf of the commumer, by cordficd mall
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ot eoeipt requeied, of u potentisl olaim porscent e the poyvisicns of s sot #nd bes bad ope
mum«mum«mm 10 calendar deyy following racoipt of tha

notiffoation. Notificyiion by the conmmes shal! take place any time aftar the motor vehicls bag had
sobatsntisily the sxme aonconformity subject fo repadr two or more tines of her besd out of sarvios by
it of Tapair for & cupmiative total of 20 or more cylepndar dayy,

21, Plaintiff has srisfied the above definition as the vehicle has been subjsct to repair mare

tham throe (3) times for the same noncenformity, and the nonconformity remainad uncomrected,
ﬂ.maddiﬁm,ﬂmibmwﬁnluhnmwiﬂ_baum&mbymufﬂm

nonccnformities compixined of for & cumulative total of twenty {20) or more calendar days. |

23. Plaintiff has deliversd the nonconfaming vehicle to an authorizsd sarvice and repdir
ﬁdﬂtyofﬁnﬁhdnnmnwmﬁmumﬂhadbdm:.

24, Aftsr & rcasonable mmber of attermpts, Defendsnt wes mmable to repsic fhe
noenconformitics.

25. Drring the first 18 monfhs and/or 24,000 miles, Plaintiff complained on at least three (3)
occesions sbout defects and or non-cafbrmities to the following velicle components: stalling
oandition; braking aystera sud sligament. Trus and casrect coples of all daveloss kn Plaitier
Mmm~wmm.mmmmmww.

26. Plaintiff fas boen and will continge to be Smmcislly demaged dum to Defondant’s
insaqtiomal, reckisas, wmnton, and pegligent fuilure to comaply with the provisions of N.J.S.A.
56:12-25 ot soq,

27, Plxiniff has providsd Defendant with 3 Sual repsir epportunity pricr to filing the within
Complsint.

28. Purmant to NJS.A. 56:12-29 ot gog, Plaintiff seeks rolief for lomses due to the
nonoonformitios smd dafmcts in the above-mentioned vehiele in addition to reasoneble sitorney
fieeg wnd all eourt costs.

WHERRFORE, Plsintiff reapectfully demands judgment sguingt Defendaot in ap amownt
equal to the price of the wubject vehicle, plus all collataral charges, attomays' feow, and court

coate
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29, Plaintiff hexeby incarporates ll facts and allegations set forth in this Complaint by
refirence aa if fully set forth st length hersin.

30, Plaintiff ia & "Consumer” as defied by 15 U.5.C. §2301(3).

Sl.DﬁM.miu'nppﬂu",'haum',mdn“lmmmcb:"udaﬁmdbylsu.ﬂ.c.l
§ 2301 (4),(5) and (8).

32, The subject velilcle s a “consumer product” as defined by 15 U.8.C. § 2301(1).

13.By the termas of ita writtm wamantios, sffirmations, promises, or servioe coulzacts,
Defindant agreed to parform effective repaim at no charge for parts and/ar labar. |

34.mmm-mwmmwmmmDWmuwhuu
warranties implied by stete law. Snid ‘warrsntics e imposed on all rensactions in the state in
which the vehisle wag deliverad.

35. Dafendspt bas made ttampty on peveral occasions to comply with the terma of its
cxpres Wenreatios; however, such repair attempts have boen inaffactive. '

36. The Magmuwon-Mogs Warranty Improvement Act, 15 U'.S.C. §2310(8)(2) provides:

H'» consaner finally prwvails on an soton brought mader paragraph (1) of thix sdbsection, ks oy be
allowed by the cowct to reodwr wa paxt of the fodgment » s to tha amoums of ngETegats soaomt off
ooty 3pd expangsl {mahudig ettomey foss bassd uped aotml wpsnded), detarmoingd by the eourt o
brve bt remsopably incatred by e Plantiff for, or in oonnection with the coroatissnent md
peosscstion of such action, vnless e coury, ko foe disamtion thall Asterrokos that mah sn nward of

attorney’s fead wenld ba bmprroprism,
37, Plaintiff has afforded Defendsnt a rossonable mmnber of opportundtiay to conform the

vebicle o the aforsmentioned expreas warrantis, itoplisd warrenties end contracts.
Sa.ﬁlldhdmdpmﬁmuuruuhufna&ndmt'sﬁhmmwyﬂ;ﬂhﬁwwm
wirraptios, Pleintiff has suffered damsges and, in sceordance with 15 US.C. §2310(a)(1),
Plaintiff is entitled to bring sult for mch demagea and other legal and equitabls relief.
39. Defendant's failure is a breash of Defapdant's conttactual and statutory obligations
mmnﬁmﬁwummwmwmmmm
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liroited to: breach of express werraptios; breach of implisd warrmty of merchantability; breach

of implied wwmmanty of Gtness for 2 particular pmpose; breach of contract; and constitutes an
Uofinix Trads Practice.

40. Plaintiff avers Defendxot’s Digpute Resolution Program is Dot in compliznce with 16
CFR 703 by the FTC for the pericd of time this clsim wes subrnitted.

41. Plaintiff avers that upon succegsfully prevalling upon the Magmison-Moes alaim hersin,
all attorney fees are recoverable md are damanded agrinst Dofendant.

WHEREFORE, Flaintiff respectfully demands judgment ageinat Defendsmyt m en wrnovmt
aqual to the price of the subject vehicle, plus all collsteral charges, incidagtal and conssquentiel
dsmages, resscneble atiornoys' foes, and all couxt costs,

42, Plaiptlff heveby incorporates a]l facts and allegitioos set forth i fhis Complaint by
refereyice ag if fully set forth at length herain. |

43. The defocts and nomconformities existing within the vehicle constitate a breach of
confractaal snd Kattory ouligations of Defondant, including but not Eimited to the Sollowing:

8. Bxpress Wigranty,
b, Fmplied Werranty Of merchantability: snd
¢. Tuplied Warenty Of Pitnsea For A Particular Purposa.

44. At the time of obtaining poswesvion of the vobicle aud at all ticoss subsequent theretao,
Flairtiff hus justifiably relisd opon Defendmt’s express wamintisg mmd impliad warventiec of
Sitnsg for a partioular purposs and irmplied Warrantias of mexchantability.

45, At the time of obteining possession of the vehicle aud at a]] times subsequent thereto,
Defendant way aware Plaintiff was relying upen Defendent’s cxpress and imphed wearmantios,

obligations, and representations with regard to the subject vehisie.,
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46. PRintiff has incinred damages a5 & direct nd proximats yasult of the breach and filure
of Defendazt to honor its express and fmplisd sesmarties.

47. Such dameges include, butmunt.ﬁnﬁtedtu.thuumlnﬁmuﬁhu vehicle phus all
collatera] charges, nchuling sttorney fises end costs, as well us other expenses, the fall exttent of
which so not yet known.

WHEREFORE, Plaintiff respoctfully demands jodgment sgeinst Defendant in s smouet
equal to the contract price of the velicle, plus all collaeral cherges and attorneys’ foew.

48. Plaiotiff hereby incorporstes il facts and sllegations set foxth in this Conplaint by
reforcace aa If fully set forth at Jangth herein,

45. Piaintiff is a "Person” as defined by NJ.S.A- 56:8-1(d).

50. Dafendnot ia a "Person" as defined by N.J.S.A, 56:8-1(d),

51. Defendapt's actions surrownding tha mls sod servicing of the zubject vehisls were
mconscionable, Defendzntis egents also acted with o reckices and oalions disregard for
Plaintiffs rights in negotiating snd handling Plaintiffs warrarty claims,

n’.wu&mmﬁsmmmm&gﬁmmma
unecmocicnmble commercial practice, deception, frwnd, fulee protenze, falso promise, smdfor
mizrepresentation. Defepdant and its ageuts acted affrmatively in wuch a manuer 26 to be m
utlswinl commarcial practics,

53. Defendant acterd knawingly with the intent t0 cxuse Plaintitfs reliance thereupon.

54. Dedendant koowingly concealed, suppressed, or cmitted facts material to fhe transactions
at izsus, in that Deferudant was xware the dofect(s)condition(s) could not be repaired, and that
the ineffectual reppirs were performed by mcompetent. or ungualified individuals, Defoodants
falnre to verify the defoct(s) or condition(s) constitstes a refusal to perform the repairs under ity
stanrtory or contrastsl abligations.
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5. Defandant teongh its authorized desler fidled ¢ provide written notification that the
vehicle was covand by the New Jersey Motor Vebicle Waranty Act N.T.S.A_ 56:12-34(c) apd
Plaintiff believes apd thevefore avers said failure is 2 per ve vidlation of the New Yorsay
Congomer Fraud Act N.J.S.A. 56:8-1 of seq, ar well uz a viclation of the New Jaraay Motor
Vehiclo Waranty Act.

56. Pleigtiff balievas sud therefors avera thet the defoct(s) or condition(e) outlined provisusly
iw/aro ax inberent design defoct and that as such the Defendant st certify the: fxistence of this
defect or copdition to the Division of Coneurnew Affairs, Defendant has failed to file fhis
certificatien aod this fhilure is g violation of the New Jamey Conrumer Frand Act NJ.S.A. 56:8-
1¢t soq.

57. Defondant's failure to supply an itemized legible statement of repair is an walawikl
prectice pureuznt to the New Jersey Consumer Frand Act N.J.S.A. 56:3-2.

5€. The Act prohdbity the aforemestionsd sction of Dafendamt in the sale and attempted
repair of the sbject vehicle.

59, Plaitiff believes smd therafors avers e reckless, wanion and wilhl faitro of
Defandant to comply with the terms of the written warnmties constitatss am wofair mathod of
ocgupetition. |

60, Az a result of Defendsat's vnlawfi]l copduot, Plaintiff hag end will continue to soffer
ssccrtamable finapcial loss proximataly csnsed by the Defondant’s conduet. Said losses sre
outlined ay follows:

. Plaintiff s entitled to 2 full refind N.J.5.A. 56:8.2,11.12;
b. Pleintiffs vehicle, given the defect/condition, is worthless;

¢. Plaintiff logt time from wark mﬂuﬂ:ﬂ:monu}'aumﬂtufhwingtumhthswhcle
in fiar the repeated repair attampts;

d Plainiiff has been relegnted to Anding altemative meens of trenaportation while the
vehicle was in for repaixa and while the vohicle has been in its present condition. As
a resu]t, Plaintiff heg inormrred sdditions] transportation conts; and
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e. Pluintiff has expended suns to maintain, stors, inmre, register, and other cxpensos fox
transportation.

damages, treble damages, atiomey fess, costs of suft, and any finther relief 25 the Comt may
deers, juat and proper.

By:

RORERT M. SILVERMAN, ESQUIRE
Attorney for Plaimtiff
89 Haddon Avepae North
Haddomfisld, NI 08033
(856) 429-3334
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JURY-DEMAND

Plaintiff harshy damands x trial by jury as to all the iase

KIMMEL & SIL. , P.C,

"ROBERT, M, SILVERMAN, ESQUIRE
Attomey for Plaintiff

CERTIFICATION PURSUANT TO Refi15-1

Upon knowledge and belief T herebry certify that thers ave no other actions or srbitrations
related to this puit pending or presently contemplated.

FDMMEL &RILVERMAN, P.C.

By:

ROBERT M. SILVERMAN, ESQUIRE
Attorney for Plamtift
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CERTIFICATION OF NOTICE

Pursiumt 0 NJS.A, 56:8-20 Plaintif iz mailing s copy of this Compleint to the Office of

flw Attorney Grneral, Richard J. Hughes Justios Complex, 25 West Market Stroot in the City of
Trenton, County of Meroer, in the stats of New Jersey on F‘lb W B33

-KIMMBL & SILVERMAN, P.C.

ROBERT M, SILVERMAN, BSQUIRE
Aticmey for Plaintiff
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGLA

CYNTHIA THOMPSON,
Plaintiff,

Civil Action Ne.

V.

MAZDA MOTORS OF AMERICA, INC.

And RICK CASE CARS, INC., JURY TRIAL DEMAND

Defendants.
COMELAINT

COMES NOW, CYNTHIA THOMPSON, Plaintiff in the sbove-styled: action, by and

through the undemigned attorncys, and filex this complaint against Defendants, MAZDA MOTORS

OF AMERICA, INC. aud RICK CASE CARS, INC., and shows this hanorable Court the following:

PARTIES, JURISDICTION & VENUE
1. Plaintiff, CYNTHIA THOMPSON (hereafter “Plaintiff””), is an individual whe at
43

e
'

all times relevant hereto residing in the State of Georgia. i )

[ a

-

2. mm&mmmm&m&m*w A%
2 W

RICK CASE CARS, INC. (hereinafier “Sellor”), is a forcign corporation autharized to do busineesin 7
the State of Georgia, and iz mqumﬁammﬁsmmmdﬁuﬁbﬁunbfmm?cﬁdﬁ% i
selated equipment and servicss. Manufactures is also in the business of marketing, supplying end
slling written warranties o the public at large through B system of authorized dealerships.
Mermficturer may be served through its registerod agent: Takeshi Tanahirs, 7755 Irvine Center
Drive, Irvins, California 92618, Seller may be served through its registered agent: Keith A. Meador,

9275 Stoney Ridge Lane, Alpharetta, GA 30202,

Manufacturer and Seller are subject to the jurisdiction of this Court. Venue is proper in




BACKGROUND

4, On or about October 14, 2000, Plaintiff purchased or leased from Seller a 2001
Mezda Tribute (hercafier “Vehicle™), manufachmed and/or distributed by Manufactarer, Vehicle

Identification Number 4F2CU02181KM 12847,
The ptice of the Vehicle, including certain collaterel charges, but excluding
,000.00.

5 )
registration charges, document fees, sales tax, and finance charges, totaled in excees of $17,000.00
6. Plaintiff aver that 28 & result of ineffective repair attempis made by Manufacturer
srul/or it agent{s), the Vehicle cannot be utilized for personal, family and household uae as was

intended by Plaintiff at the time of its acquisition.
In consideration for the purchass of the Velicle, Mamfactarer issoed and supplisd to

P i
Plaintiff several written warranties ms well as a Sixty {60} month/One Hindred Thousand Mile

oy €7 ﬁl o

ap Gl
LR

extended warranty purchesed from Seller.
On or about October 14, 200K Plaintiff took posseszion of the Vehicle and

8.
shortly theveafter experienced the various defects listad below which-substentially impair the

value and/or safety of the Vahicle.
2. Thmonmnfmmmmdmﬁhndhal&wwuhtuﬂmmprmmmmmi@
Plaintiff by Mamufasturer, adopted by Seller, and supplied to Plaintiff by Seller &

10.  Plaintiff has delivered the Vehicle to Manmfscturer’s euthorized servicing

dealership(s) on mumercus occrsions-
Plaintiff have brought the Vehicle to Seller and/or an anthorized service deajer of

11. int
Manufacturer for atterrpted repains to various defects and noncomformities, including but not imited



4. Stalling Defect.

12.  Plaintiffhave provided Manufacturer and Seller sufficient opportunity to repair and/or

replace the Vehicle pursnant to the written warranties
13.

After a reagonsble number of attempis to cure the defects in Plaintiff” Vehicle, the

Manufactarer and its anthorized servicing dealerships have been unable and/or have failed to repair

the nonconformities or replace the Vehicls, ag provided in the Manufacturer’s written warranties
14. i

Plaintiff has justifiably lost confidence in the Vehicle’s safety and reliability, and gaid

nencounformities have substantially impaired the use, velue and/or safety of the Vehicle to Plaintiff.
15. 1

Said nonconformities conld not reagomably have bean discoversd by Plaintiff pricr
to Plaintiff" acceptance of the Vehicle

16.

As 4 result of these defects, Plaintiff revoked acceptance of the Vehicle
17.

At the time of revocation, the Veincle was in substantially the seme condition a5 at

delivery except for dameage caused by its own nonconformities and ordinary wear and tear, =)
IE.

Seller has refased Plantiff" revooation of acocptence, nnd hae refused tupm*mlc
Plaintiff with the remeics to which Plsintiff is entitied upon revooation. “; H.
19, The\fuluclarmusmndnfenhwandmmhmbhomde mdmnhmm?;
exhibit some or all of the sbove-mentioned defects that sabstantielly impair its use, value md.i’ur
safety.

20.

Pleintiff has been and will continue fo be financielly damaged due to Memufactursr's
and Seller's fajlurs to camply with the pravizions of the warranties




COUNT T

MANUFACTURER'S BREACH OF WRITTEN WARRANTY
PURSUANT TO THE MAGNUSON-MOSS WARRANTY ACT

21.  Pleintiff re-allepes and incorporates by reference as though fully s=t forth herein,
peragraphs 1 through 20 of this complaint.

22.  Plaintiff are purchasers of a consumer product who received the Vehicle duting the
duration of a written warranty period applicable to the Vehicle and who is mﬁﬂndbythatﬁms of the
written warranty o enforce the oblipations of said warranty against Mamfacturer.

23.  Manufecturer is a “person™ engaged in the business of making comsumer produsts
directly ava.iiuble to the public, inchuding Plaintiff.

24,  Seller is ar: puthorized dealership and an sgent of Marmifsctorer, designated to
perfonm repairs on vehicles pursnant to Manufacturer’s antomobile warranties,

25, PLuinﬁﬁ‘pumhaseofﬁ:ﬂdﬁuluwasmmniaﬂhywﬁnmfmwmﬁeﬁhu
an extended warTanty covering nonconformities or defects in material or workmenship., Mnm:faqggra
undertcok in wrting to refund, repair, ruplace,ortnkemhuedml action, frmofchurgmtu**':? "
Plaintiff, with respect o the Vehiole in the event that the Vehiole failad to meet the specificationsyet '
forth in the warranties. "

26,  Said warranties were the basis of the bargain of the coniract betwesn the Plaintiff and
Menufacturer and Seller for the sale or lease of the Vehicle io Plaintzif.

27.  Sad purchase of Plaintiff” Vehicle was induced by, and Plaintiff relied vpon, the
written warranties. |

28.  Plaintiff bas met all obligations snd preconditions es provided in the written



warranties,

29.  Asadirect and proximate remlt of Manufacturer's and Seller’s fajhme to comply with
expresa written warrsmties, Plaintiff have suffered damspes and, in accordance with 15 US.C. §
2310(d)(1), Plaintiff are cntitled to bring suit for such damages and all other legel and equitable

relief, including attorneys’ fees incurred in conmection with this action.

UANT TO THE MAGNUSQN-MOSS W 'Y A

30.  Plxintiff re-alleges and incorporates by refersnce at though fully set forth herein,
paragraphs 1 through 29 of this compleint.

31. The V¥ehicle purchased by Plamtiff wis subject to an mmplied warranty of
merchentebility a5 defined in 0.C.G.A. § 11-2-314 nmning from the Marfacturer to the Plaintiff

herein,
oy
32. Mamﬁummha“p-ﬁm“mgmudm&ahmimusnfmaﬁngummwpm@ﬂpt _
directly available to the pubic, inclnding Plaintiff. 02 Gl

33,  Manufucturer is probibited by lew from disclainting or modifying any impi¥a h
warranty when making s written warranty to the consumer. t:E B

34,  Plaintifs Vehicle was impliedly warmantad to be substantially free of defects and
noaconformities in both materiai and workmanship, and thereby fit for the ordinary purposs for
which the Vehicle wes intended.

35.  The above-described defects end nonconformities present in the Vehicle render the
Vthicle unmmerchantable, unsafe, and thersby not fit for the ordinary snd easential purpose for which

tha Vehicle was intended, as represented by Manufacturer,




36.  Asaresult of the breaches of implisd warranty by Manvfacturer, Plainti ff ave without
the reasonable value of the Vehicle md Plaintiff heve suffered and continues to suifer various
damages, including aftorneys’ feasmcmmdmconnmﬁunmﬂ:ﬂmwuun

COUNT IIj
ER’S BREACH OF WARRANTY

PURSUANT TO THE MAGNUSON-MOSS WARRANTY ACT

37.  Plaintiff re-alleges and incorporetes by reference as though fizslly set forth herein,
paragraphs 1 through 36 of this Complaint.

38, The Velncls purchased by Plaintiff’ was subject to an implied warranty of
merchaniability as defined in O.C.G.A. § 11-2-314 nmming from the Scller to Plaintiff heeein.

39,  Selierisa “patzon™ engaged in the business of meking a consumer product directly
available to the public, including Pleintiff.

40,  Seller is prohibited from discleiming or modifying eny implied warranty when
making 8 written warranty to the consumer or when Seller has entered into anonﬁactmwﬁ‘img _

relating o the maintenance or repair of a wolor vebile within nivety (50) days of a leaBor 5.,

zn oo

- amn D

purchase. : o

o

41.  Plintifi’s Vehicle was impliedly warrasted to be substantially fice of dofeots Jid

nopoonformities in both materia] apd workimenship, end thereby fit for the entinery purpose for

which the Velricle was intended.

42.  The above-described defects and nonconformities present in the Viehicle rendar the
Vehicle unmerchantable, unzafe, and thereby not fit for the ordinary and essential purpose for which
thes Vehicle was intended, as represented by Seller-

43.  As a result of the breaches of implied warranty by Seller, Plaintiff are without the



reasohable value of the Vehicle end Plamtiff have suffered and continues to suffer various dernages,
including attorneys” fees incurrsd in connaction with this action.

COUNT TV
VOCATION OF ACCE T

SECTION 2310{d} OF THE MAGNUSON-MOSS W "ACT

44,  Pleintiff re-allepes and incorporates by reference as though fully set forth herein,

paragraphs 1 through 43 of thie Cormplaint,

43,  Seller's tender of the Vehicle was substantially impaired to PleintifT, thereby

constitting a vialation of 15 U.S.C. § 2310{d).

WHEREFORE, Pinictiff prays for jadgment against Dofendants as follows:

An order susteining Plaintiff*s revocation of acceptancs;

Return of the Vehicls's purchase price and all incidental and consequential

dameges incurred by Plaintiff;

c. Return of all finance charges, and aoy and all other related charges, incurred
by Plaintiff for the Vehicle;

d. All reasonable attorneys' foss, wimess faes, conrt cogts and other fees
inourred by Plaintff, end

e Such other and further relief that this Court deems just and eppropriate.

a.
b.

Porsuant to O.C.G.A. 15-12-122{c)(2), Plaintiff requesis that the present case be Er_

1 .
tried by a jury of twelve. s

N

¢

Ll i

Submitted this,_ 1~ day of March 2002. S

ChSad Y

E. Scott Fortas
KRCHN & MOSS

Guorgia Bar No. 269980
Attorney for PleintilY

455 E. Paces Fenry Road, NB
Suite 218

Atlants, GA 30305

(404) 859-4280
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IN THE COURT OF céﬂﬁ&ﬁﬂ‘&ms OF SUMMIT COUNTY, OHIO

]
CARMEN TULINO and 2 FEB 2§ oH
MARGARET TULINO o COUNT "
8590 Park Ridge Lene il
Macsdonia, Ohio 44056 {“j\}fﬂ. é": COLH
Plaintiffs, 2003-02-1284

No. ASSIGNED TC JUDGE ADAMS

MAZDA MOTOR OF AMERICA, INC JURY DEMAND ENDORSED HEREON

¢/o CT Corporation Systems
1300 East Ninth Street

Cleveland, Ohio 44114
Defendant.

Nt N el et vt U Nl Vgl gkl gtt Vg

COMPLAINT
NOW COME the Plaintiffs, CARMEN TULINO and MARGARET TULING, by and

through their attomneys, KROHN & MOSS, LTD., and for their complaint against Defendant,
MAZDA MOTOR OF AMERICA, INC., allege and affirmatively state ax follaws:
EARTIES

i.  Pliotiffs CARMEN TULINO and MARGARET TULINO (“Plaictiffs”), are
individusls who were at all timeg selevant hereto residing in the Stats of Obio.

2. Defendant, MAZDA MOTOR OF AMERICA, INC. (“Manufactures™, is a
mmwm@mmﬂumaommu@gumm
maoufacture, sale, and distribution of motor vehicles and related equipment and services.
Manufacturer i also in the busincss of marksting, supplying nd selling writien warantics 1o the
public at large through a systam of authorlzed dealerships, including Mazda Saab Daewoo of -
Bedford. (“Scller”). Manufacturer does business in all countios of the State of Ohio including
Summit County.




BACKGROUND
k On or about December 18, 2000, Plaintiffs purchased from Seller 2 2001 Mazda

Tribute (“Tribute™), manufisctured and/or distributed by Manufacturer, Vehicle Identification
Number 4F2YTUJ08151KM2363 5, as reflected in the document attached hereto as Exhibit 1.

4, The price of the Tribute, including certain collateral charges, such as registration
charges, document fees, and sales tax, but excluding finence charges, totaled more: than
$26,488.48.

5. Plaintiffs aver that as a result of inefféctive repair attempts made by Manufachurer
anﬂuihquﬂs}thﬁbmmbeuﬁﬁudfwmd,faﬁﬂymmumum
intended by Plaimtiffs at the time of its acquisition.

6. In consideration for the purchase of the Tribute, Manufacturer issued and supplied
1o Plaintiffs scverel written warranties, including a three (3) year or thirty-gix thousand (36,000)
mile “bumper-to-bumper™ watranty.

"~ 7. Onorabout December 18, 2000, Plaintiffs took possession of the Tribute and
shwﬂythuuﬂmmmeﬁmndthevuiumdo&uﬁlhﬁﬁmwhkhmhﬂnﬁaﬂrimpahﬂwm,
value and/or safety of the Tribute. : '

8. ﬂnnomonformﬁndncribedhdowmlmﬂuexprmwnummnﬂu
issued to Plaintiffs by Mamufacturer.

2. Pleintiffs have delivered the Tribute to Menufacturer's suthorized servicing
dealerships on nemerous occasions.

10.  Plaintiffs have hrought the Tribute to Seller and/or an authorized service dealer of
anfmﬂnuforaﬁanptedmpainhminmdefmﬂmdmnmnformiﬁes,hchdinglﬁnm
limited to:



Defective slectrical gystem as evidenced by an inoperable heater;
Defective engine a3 evidenced by the illumination of the chack epgine
light and the coolant Lght, the vehicle stalling, and the smell of foel on
start-up;

¢ Defective trim as evidenced by a rattle from the rear window and the rear
hateh sticking;

Defoctive brakes ns evidenced by squeaking;

Defective tires as evidenced by the l=it front tire losing air;

Defective susponsion as evidanced by a thumping noise; and

B Any edditional defects and/or non-conformities a3 contained in the repair
records of Marufacturer's authorized deslsrships.

11 Hﬁﬁﬁhﬂmﬁﬁdwmwwwww

o P

T A

replace the Tribute pursuant to its written warmatics.

12, After a reasomable number of attempte to cure the defects in Plaintiffs’ Tribute,
the Manufacturer and its authorized servicing dealerships have been uneble and/or have failed to
repair the nonconformities or replace the Tribute, as provided in the Manufacturer’s written
warrantics,

13,  Pleintiffs have justifiably lost confidence in the Tribute's safety and reliability,
and said nonconformities have substantially impaired the use, valve and/or safety of the Tribute
to Plaimtiffs.

14, Saidmnformiﬂumm&mtmh}yhmebemdhmmdbyﬂahﬁﬂ‘a
prior to Plaintiffs’ scceptance of the Tribute.

15.  Asaresult of theae defects, Plaintiffa revoked their acceptance of the Tribute in
writing on January 31,2003. A copy of tha revocation of acceptance letter is attached and
labeled as Plaintiffs’ Exhibit 2.

16.  Atthe tims of revocation, the Tribute was in substantially the aame condition as st
théwtfmdmmbyimmmonﬁnﬁﬁumdmdimmmﬂm.




17.  Mamufscturer has refused Plaintiffs® revocation of acceptance, and has refused to
provide Plaintiffs with the remedies to which Plaintiffs are entitled upon revocation.

18,  The Tribute rematna in a defective and unmerchantable condition, and eontinues
to exhibit some or all of the above mentioned defects which substantially impair its use, value
and/or safety.

19.  Plaintiffs have been and will cortinue to be financially damaged due to
Manufacturer’s failure to comply with the provisipns of ita warranty,

20.  Plaintifis re-allepe and incorporate by reference as though fully set forth herein,
All paragraphs of his Coruplaint eetforth above.

21.  Pleintiffs are purchasers of n consumer product who received the Tribute during
the duration of a written warranty period applicable to the Tribute and who are entitled by the
terms of the written warranty to enforce against Maufacturer the obligetions of said warranty.

22, Mmfncﬂuuisa“pm“mgagedmthehuﬁ;nuofmukingnmum«
product directly available to Plairtiffs. |

23, Seller is an authorized dealerahip and sgent of Manufacturer, designated to
pnﬁmmpaimnnvehiulespmsuﬁtuanfaﬂm‘suﬂmmbﬂemmﬁes.

24, Plaintiffs’ purchase of the Tributs was accompanied by written faciory warTantics
covering eny nonconformitiss or defecis in material or workmanship, an undertaking in writing
to refund, repair, replace, or take othar remedial action free of charge to Plaintiffs with respect to



the Tribute in the event that the Tribute failed to meet the specifications set forth in the
warranties.

25.  Said warranties wers the besis of the bargain of the contract between the Plaintiffs
and Manufacturer for the sale of the Tribute to Plaintiffs,
26 Said purchase of Plaintiffs’ Tribute was induced by, and Plaintiffs relied upan,
these written warranties.

21. Plainﬁﬁshawmﬂaltnftheiruhliggﬁnmmdprmndiﬁmnpmﬁdndinﬂm
written warrentles. |

28.  Asadirect and proximate result of Manufacturer’s failure to comply with ita
express written wammanties, Plaintiffs have suffered damages end, in accordance with 15 U.S.C.
§ 2310(d)(1), Plaintiffx arc entitied to bring suit for such damages and other legal and equitable
relief, including sttorneys’ fees incurred in connection with this action.

WHEREFORE, Plaintiffs, CARMEN TULINO and MARGARET TULINO, pray for
judgment againet Manufacturer as foliows:

8. Return of ell monies paid or diminution in value of the Tribute, and all
incidental and consequential damages incurred, including, but not limited
to, all finance charges incurred,

b. All reasonable attorneys' fees, witness fees, cuurtenmandoﬂ:lerfees

incarred by Plaintiffs; aod
. -Smhothmnndﬁnthumhefﬂmﬂm{!omtdmmstmdwm

29.  Plaintiffs re-alloge and incorporate by reference as though fully set forth herein,
all paragraphs of this Complaint set forth above.




30.  The Tribute purchased by Plaintiffs was subject to an implied wartanty of
metchantability as defined in 15 U.8.C. § 2301(7), nmning from the Manufacturer to the
Plaintiffs herein.

31.  Mannfacturer is a supplier of consumer goods as a “person” engagad in the
buginess of making a consumer product directly available to Plaintiffs.

3.  Manufacturer is prohibited from disclaiming or modifying any implied warranty
when making a written warranty to the consumer,

33, Plainiffe’ Tribute was impliedly wasrantsd to be substantially free of defects and
nonconformities im both meterial and workmamship, and thereby fit for the ordinary puapose for
which the Tribule was intended.

34, The shove-described defects and nonconformities present in the Tribute render
the Tribute unmerchantable, unzafe, and thereby not fit for the crdinary and easential purpose for
which the Tritute was intended, as represented by Manufacturer.

35.  Asaresult of the breaches of implied warranty by Manufacturer, Pleintiffs arc
without the reasnnsble value of the Tribute and Plaintiffs have suffered and comtinue to suffer
varioua damages, inchading attorneys' foes incurred in connoetion with this action.

WHEREFORE, Plaintiffs, CARMEN TULINO and MARGARET TULINO, jusy for
judgment against Manufacturer as follows:

a Redurn of all monies paid or diminution in value of the Tribute, and all

incldental and consequential demeges incurred, mcludms,bmnulimitad
1o, all finance charges mcurred;

b. All reasonable ettorneys’ fees, witness fees, court costs and other fees
incurred by Plaintiffs; and

c, Such other and further relief that this Court deems just and appropriste.



36, Plaintiffa re-allege and incorparate by reference as though fnlly set forth hecein,
all paragraphs of this Complaint set forth sbove.

37 Pursuant to O.R.C. §1345.72, Manufacturer has been unsble to conform the
Tribute 1o the written warranties iasued to Plaintiff by Manufacturer after a reasonable number of
ropair attempts to said vehicle.

38.  Purmantto OR.C. §1345.72(B), Plaintiffs are entitled to s refind of the full
purchase price of the vehicle, inciuding all collateral charges and finance charges, andd/or a

replacement vehicle, plua all attorney fecs and costs,
WHEREFORE, Plaintiffs, CARMEN TULINO and MARGARET TULINO, pray for

judgment againat Mamufacturer es follows:
a Retum of the Tribude’s purchase price and all incidental and consequential
damages incurred by Plaintiffs;

b. Return of all finance charges inenrred by Plaintiifi for the Tribats,

Q. All reasoneble attornecys’ fees, witness foes, coust cogiz and other feea
incucred by Pluintiffs; and '

d. Such other and further relief that this Court deems just and approprinte.

JUBY REMAND
Phiuﬁﬁdmmdahia!ﬁijmnﬂimintlﬁnmﬁm,umptfm:nﬂumﬂaﬁngm
ﬂnm.ufm’ﬁumliﬁpﬁmcmmwﬂﬁnﬁﬁwvﬂhtﬁam




Reapectfully Submitted,

By: {I'

David B. Levin
One of Plaintiff’s Atismeys

David B, Levin

Ohio Registration No. 0059340
Mitchel BE. Laxenburg

Ohio Registration No. 0071239
Romns 8. Lucas

Ohio Registration No. 0063304

Krobn & Moss, Ltd.
1801 E. Sth Street
Suite 1710

Cleveland, Ohio 44114
(216) 348-0666

Mailing Address:
120 W, Madison Street

10¢h Floor

Chicago, Ilinais 60602

{312) 578-9428 or (888) 693-3666

fax: (419) 818-1376 1
e-mail; dlevin@eonsumerlaweeder.net

Copies of service iteens noed only be mailed to the Chicago address.



Cralg Thor Kimmel, Esqulre ATTOGRNEY FOR PLAINTIFFS
1dentification No, 57100 '

KIMMEL & SILVERMAN. P.C.

30 Enst Butler Pike

Ambler, FA 19002 THIS IS AN ARBITRATION

(2} 5) 540-8828 MATTER. ASSESSMENT OF
DAMAGES HEARING
REQUESTED.

HARYEY R. TURNER AND COURT OF COMMON FLEAS

DHOMNA M. TURNER PHILADELFHIA COUNTY

1281 Alexander Drive

Hatfield, Peonsylvania 19440

Y. CIVIL ACTION

MAZDA MOTOR AMERICA

778K Irvin Cepter Drive

P.0.Box 19734

Trvin, Califoruis 91713-9754

COMPLAINT
CODE: 1940

1. Plainiiffs, Harvey R. Tumer and Donna M. Tumer, are adult individual citizens and legal
residents of the Comunenwealth of Pennsylvania , 1281 Alexander Drive, Hatfield, Penneylvania
19440,

2. Defendant, Mazda Motor of Americe, Inc., 15 8 business corporstion qualified to do
business and regularly conduct bugihes: in the Comunonwealth of Pennsylvania, and 8 a
mrpuraunn of the State of Califormia, with its legal residence and principal place of business
located at 7735 Irvine Center Drive, P.Q. Box 19734, Irvine, CA, 92?13-9?34, and can be aerved

at same,

BACKGROUND
3. On ar about January 20, 2001, Plaintiffs |eased a new 2001 Mazu_ia Tribute, manu factured
and warranted by Defendant, bearing the Vehicle Identification Number 4F2YU081 1 1KM34356.
4. The vehicle was ieased in the Comunonweglth of Pennsylvania and is registered in the

Commonwealth of Permsylvania .




5. The lease price of the vehicle, including registration charues, docurnent fees, sales tax,
finance and bank charges, but exeluding other collata;ni charges nat specified, yet defined by the
Lemon Law, totuled more than $18,147.16. A true and cotreet copy of the contract is atteched
herete, made a part hereof, and marked Exhibit "A".

6. In consideration for the purchase of said vehicle, Defendant issued to Plaintiffs several
warmanties. wuarantees, affirmations or undertakings with respect to the material or workmanship
of the vehicle and/or remediel action in the event the vehicle fails 1o mee! the promised
spectfications.

. 7. The sbove-referenced warranties, guarantees, affirmalions or undertakings are/were part
of the basis of the bargain between Defendant and Plaintiffs.

BE. The pam'&s' bargain includes an express 3-year / 50,000 mile warranty, as well as other
guarsntess, effirmations end undertakings es stated in Defendant's warranty materials and
owner’s manual.

9. However, g5 a result of the ineffective r;:pair ahempts made by Defendant through its
authorized dealer{s}, the vehicle i3 rendered substaniially impaired, unable 1o be wilized for s
intended purposes. and i3 worthless to Plaintiffs,

10. Plaint:ffs have or may have resorted 1o Defendant's informal dispuie settlement
procedure, to the extent said procadure complies with 16 CFR 703.

11. Plaintiffs aver that the Federal Trade Commission (FTC) hes determined that mo
automobile manufacturer complies with 16 CFR 703. See, Fed. Reg. 155636, Vol, 62, No. 63
(Apr. 2, 1997}

12. Within the warranty period, Plaintiffs' complained on at least thres (3) occasions sbout
defects and or non-conformities to the following vehicle cumpunents:. engine and stalling
rondition . True and correct copies of all invoices in Plaintiff's possession are allached herelo,

made a part hereof, and marked Exhibit "B".



13. Plaintiffs aver the vehicle has been subject to additional repair attempts for defects and
conditions which Defendant's warranty dealer did not provide or maintain itemized statements or
records as required by law.

14. Plaintiffe aver that such itemized statements which wers not provided also include
technicians’ notes of diagnostic procedures and repairs, and Defendant's Technica! Service
Bulletins relating 1o this vehicle.

L5, Plaintiffs have and will continue 1o suffer damages due to Defendant’s failure to maintain

and provide itemized statements of repair.

COUNT?
MAGNUSON-MOSS W TY I

16. Plaintiffse hereby incorparate all facts and allegations set forth in this Complaint by
reference as if fully st forth at length herein.

17. Plaintiffs are "Comsurners” as defined by 15 U.S.C. §2301(3).

18. Defendant i a "supplier," “warrantor," .and & "service contracior” as defined E}r 15 US.C.
§ 2301 (4),(5) and (8). |

19, The subject vehicle is a "consumer product” as defined by 15 UE.C. 4% 2301(1).

20. By the terms of its written warranties, affirmations, promises, or zervice contracts,
Defendant agreed to perform effective repairs at no charge for parts and/or labor.

21, The Magnuson-Moss Warranty Improvement Act requires Defendant to be bound by all
warmanties implied by stale Iaﬁ'. Said warranties are imposed on al! transactions in the state in
which the vehicle was deliverad.

22, Defendant has made attempts on several cccasions to comply with the terms of its
expréss warranties, however, such repﬁir atternpis have been ineffective.

23, The Magnuson-Moss Warranty Improvement Act, 15 U.S.C. §2310(d)(2) provides:

if a cansumer finelly preveils on in action brought under paragraph | 1) of this subsection. he may be
allowed by the court to recover ag pan of the judgmen @ sum equal o the amount af Lgurexate amount of
casts and expenses (including ateymey fees based upon actual time expended), detzrmined by the cowst Lo




have been reasomably incurred by the Plaiotiff for, or in comnection with the consnencement and
prosecution of quch action, unlesa the couzt, in its discretion shal) detecmine that such an eward of
attomney's fees would be inzppropriate.

24, Plaintiffs have afforded Defendant a reasgnable number of opportunities te conform the
vehicle to (he alorementioned express warranties, implied warraniies and contracts.

25. Ak a direct and proximate result of Defendant's failure to comply with the express wnitten
warranties, Plaintiffs have suffered damages and, in sccordance with 15 U.S.C. §2313{d¥ 1),
Plaintiffs is entitled 10 bring suit for such damages and other legal and equitable relief.

26. Defendant's failure is 2 breach of Defendant's contractual and statutory obligations
congtituting 4 violation of the Magnuson-Moss Wamanty Improvement Act, including but not
limited to: breach of express wamranties; breach of implied warranty of merchantability; breach
of implied warranty of finess for 2 particular purpose; breach of contmact; and constimies an
Unfair Trade Practice.

27. Plainti{(s aver Defendant’s Dispule R.esc.nluliﬂn Program is not in compliance with 16
CFR 703 by the FTC for the period of time this claim was submitted.

28. Pleintifis aver that upon successfuily prevailing upon the Magnuzon-Moss claim hergin,
zll attorney fees are recoverable and 2re demanded against Defendant.

WHEREFORE, Plaintiffe respactfully demand judgmernt against Defendant in an amount
equal to th:. price of the subject vehicle, plus all collateral charges, incidental and consequential

damages, reasonable attorneys' fees, and all court costs.

COUNT I
PENNSYLVANIA UNFAIR TRADE PRACTICES AND

CONSUMER FROTECTION LAW
29, Piainifls bereby incorporate all facts and aliepations get forth in this Complaint by
reference as if fully set forth at leagth herein. |
30. Plaintiffs are "Persons” as dafined by 73 P8, §201-2(2).

31. Defendant is 2 "Person” as defined by 73 P.S, §201-2(2).



32. Bection 201-9.2(a) of the Act authorizes a private cause of action for any person "who
purchases or leases goods or services primarily for pmnnﬁl, family or househeld purposes.”

33. Section 1961 of the Pennsylvania Automobile Lemon Law, prevides that a vicletion of its

provisions shall automaticelly constitute a violation of the Pennsylvaniz Unfair Trade Practices
and Consumer Protection Act, 73 P.S. 201-1 et g2g.
34, In addition, the Pennsylvania Unfeir Trade Practices and Consttmer Protection Act, 73

P.S, §201-2(4), defines "unfair or deceptive acts or practices” to include the following conduct:

Iviil. Representing thet goads or services ere of a particelar standard. quelity or grade. or that goods
are 0f a particuiar style or mode!. if they are of another.

(xiv}. Failing ta comply with the terms of any written guarantes or wamanty glven 1o the boyer at.
prict o, or after a contrae for the purchase of goods ar services is made:

{x¥). Knowingly misrepresenting chat services, replacements of repalss are needed if they are nor
nesded;

(svi). Making rapairs, improvetients or replicements oo tangible, resl or persons] propery of 8
pature or quality inferior to or below the standard of that agreed to in writing; :

{xvii). Engaging in any other fraudulent condoet which crestes & likelibaod of confusion oraf
misunderstanding.

35. Plaintiffe aver Defendant has violated these, as well as gther pravisions, of 73 P.§, §201-
2 gl seq.

36. Section iﬂl-l.l of the Acl provides that the ﬁ;uiumn}iv: Industry Trade Practice rules
and regulations adopted by the Attorney General for the enforcement of this Act shall constitute
addifinnai violations of the Act.

37. Defendant's conduct surrounding the sale and sm'vl;cmE of the subject vehicle falls within
the aforementioned definitions of "unfair or deceptive acts ar practices.”

38. The Act also authorizes the Court, in its diseretion, to award up to three (3) times the

actual damages sustained for violetions.




WHEREFORE, Plaintiffs respectfully demand judgment against Defendant in an amount not
in excess of Fifty Thousand Dollars ($50,000.00}, together with all collateral charges, attorneys'
fees, all court costs and treble damages.

KIMMEL & SILVERMAN, P.C.

CRAIG THOR L, ESQUIRE
Afttomey for Plaintiffs
30 Enst Butler Pike

Ambler, Pennsylvania 19002
(215} 540-8888

By:
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IN THE COURT OF COMMON PLEAS OF LEHIGH COUNTY, PEHHHYL?AHIJ
CIVIL DIVISION — LAW

REBECCA WEHR and JAMES
DOUGHERTY III,
NO.

Plaintiffe

va. IN CIVIL ACTION
MAZDA NORTH AMERICAN CPERATIONE,

Dafendant

NOW COME the Plaintiffs, REBRCCA WEHR and JAMES DOUGHERTY ITT,
by and through their counsel, JEFFREY B. MATZKIN, ESQUIRE, whao filq
this Complaint againet the above-named Dafendant of which tha
following is a atatement. |

1. Plailntiffs, REBECCA WEHR and JAMES DOUGHERTY III, are
adult Individuals, rnﬁidinq at 1510 Fernwood Road, Slatingten,
Lshigh ceounty, Pamnaylvania, 18080.

2. Defsndant, MAZDA NORTH ANERICAN OPERATIONS, is a businesr
sntity organlzed under the laws of the Btats of Callfornia wvhich
oan bs sarved at 7755 Irxrvine Centar Drive, Irvine, Ccalifornia,

92614,

3. On or about March 13, 2401, Plaintiffa purchaseaed a new
2001 HMazds Tribute, manufactursd and warranted by Defendant,
bearing the Vehicle Identification Nunbesr 4F3YU0B171KM3I53948. The

vehlcla was purchasad from Allentown Mazda~Volvo, a Motor Vehicle




Dealer, 3209 Lehigh Street, Allantown, Lehigh County, FPennsylvania,
and ragistered in the Commonwealth of Pennsylvania.

4. The purchase price of the vehicla, including registration
charges, document feaz, sales tax, finance and bank charges but,
axcluding othar collateral charges not specified yet defined by the
Lewon [aw, totaled more than $26,430.90. A true and correct of the
Sales Agresment is attached hereto, made a part hereof and marked
Exhibit "a".

L8 In conglderation for the purchzss of the above-named
vehicle, Defendant issued to Plaintiffs several written warranties,
including a three ({3) year or fifty thousand (50,000} =nile
wvarranty, 2& wall ag other standard warranties fully outlined in
the warranty booklet, deliverad at time of =ale.

CouNT 1
LEMON LAW

6. Plaintiffs hereby 1incorporate Paragraphs 1 through 5

inclusive am if met forth fully below. i
7. Plaintiffs, REBECCA WEHR and JAMES DOUGHERTY III, are the

¥purchasers® as defined by 73 Pa. C.8.A. Section 1952.

8. Defendant is a "Manufacturer" as definad by 73 Pa. C.8.A.
Saction 1652.

9, Allentown Mada-Volvo 1s and/or was at the time of sale
a Mctor Vehlcla Dealer in the business of buying, selling, and/or
exchanging vehicles as dafined by 73 Pa. C.S.A. Section 1952.

10. ©On or about March 13, 2001, Plaintiffa took possession of
the above menticned wvehicle and eXparisnced non-conformities as
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defined by 73 Pa. C.8.A. Saction 1951 et, meg,, which substantlially
ippair the usa, value and/or safaty of the vehlcle.

11. The hon-confarmitias described viclate the exprees
written wvarranties issued to Plaintiffs by Defendant.
12. Section 1555 of the Act providaes:

If a manufacturer fails to repalr or corract
a non—conformity after a reasohable number of
attempts, the manufacturer ahall, at the
option of the purchasar, replace ths motor
vahicle., ..or accapt return of the vehicle
from ths purchaser, and refund to the
purchaser the full purchase price, including
all collaterel charges, lass a reasonable
allowance for the purcheser’s use of the
vehicle, not exceeding $.10 per mile driven
or 104 of tha purchass price of thae vehicla,
whichever ias lass.

13. Saction 1956 provides a presumption of a reasonable
nuaber of repair attampts if tha subject vehicle:

{1} "...has bean subject to repair three
timeas by tha manufactursr, ilts agents or
authorized dealers and tha nen-conformity
stil]l axiats...or

{(2) ...1im out of service by reason aof any
non-conformity for a cunulative total of
thirty or more oalendar days."

14, Plaintiffs have satisfied the above definition ae thelr
vehicle has been subject to rapalr more than threae (3) times for
tha same non-conformlty, and the nen-conformity remaine
uncorractad. _

15, In addition, the above vaehicle has or will ke in the
future out of service by reason of the non-conformities complained
of for a cumulative total of thirty (30) dayms or mora.
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16. Plaintiffs have dellvered tha non-oconforming vehicle to
an authorized service and repair facility of the manufacturar on
numerous occasions. After a raasonable mmber of attempta, the
manufacturer was unabla to repair the non-caonformities.

17. The first warranty repalr attempt is hnliaﬁﬁ ta have
occurred on or bafore July 19, 2001. On that date, repair attempts
wera made to the engine and mechanical systen. The vehicla was out
of service for five (5) days. A trus and correct ocopy of the
repair inveice is attached herets, mada a part harsof and narked
Exhibit *a",

18. The second warranty repalr attempt 1s beliesved to have

occurred on or before August 3, 2001. o¢On that date, rapair
attempts ware mada to the sngine and machanical systom. The
vehicle was out of parvice for one hutdraed siyx (106} dayse. A true
and correct copy of the repalr involce ia attached hereto, made a
part hereof and marked Exhibit Hew, :
, 1¢. The third warranty repair attempt i1s believed to have
occurred on or h-fnrg May 8, 2002. on that date, ﬁpnir attempts
were aada to tha sngine and mechanical system. The vahicla ﬁas out
of sarvice for nine (9) cGays. A true and corrsct oopy of the
repalr invoice is attached hereto, nade a part harsof and marked
Exhibit "D". | _

20. The wvahicle continues to eaxhibit defects amd non-
conformitiss which substantially 1n§uir its usa, value and/or
safety as provided in 73 Pa. C.S.A. Eeotion 1951 gt. saqg.
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21. In additicn, Plaintiffes aver their vehicle has been
subject to additional repair attempts for defects and/or non-
conformities and/or conditions for whioh tha dealer d4did not

maintain reccrds. |
22. Plaintiffs have and will continue to be financially

damaged due to Defendant‘s intentional, reckless, wanton and
negligent failure to comply with the provisions of 73 Pa. C.S5.A.

Section 1951 et. Bag.
23. Pursuant to 73 Pa, C.8.A. Bection 1958, Plaintiffe sack

ralief for losases dus to tha non-conformities and defects in the
above-mentionad vehicle in addition to reasonable attorney’s faes
and all court costs. |

WHEREFORE, Plaintiffs respectfully demands judgment in thelr
faver and agailnst Defsndant in an amount equal teo tha purchass
price of the subject vehicle, plus all avallakle collateral charges
and attornay’s feas. |

COUNT II
HAGNURON-MOSS CLAIN

24, Plaintiffs hereby incorporate Paragraphe 1 through 23 hy
reference as if set forth at length harein.
25. Plaintiffs are "Consumers™ as defined by 1% Uu.S,.C.

Section 2301(3}. |
26. Defandant ism a "Warrantor® ae defined by 15 U.s8.C.

Saction 2301(%).
27. By the tarma of the axpress written warrantiaa rarferrad

-5 =




to in this Complaint, DPefendant agreed to perform effactive
warranty repalrs at no charge for parts and/or labor.

28, Defandant’s authorized service facllity has made attempts
on several occasions to comply with the terms of ita express
warranties, however, such rapair attempts have been ineffective.

29. As a Qirect and proximate result of Defendant’s faillure
to comply with the exprass written warranties, Plaintiffs have
suffered damages and, in accordance with 15 U.8.C. Section
2310(d) (1), Plaintiffe are entitled to bring suit for such damagox
and other lagal and aquitable reliaf,

30. Title 15 U.B.C. provides:

If a consumer finally prevails on an action
hrought under paragraph (1) of this
subgaction, ha may be allowed by the court to
recover as part of the judgment a sum equal
to the amount of aggregate amount of costs
and expsnses (inoluding attorney faees baged
upon actpal time expended), determined by the
court tc have basn rsaschnably ip:urrnﬂ by the
Plaintiff for, or in connection with the
commencemant and proseecution of such action,
unless the court, in its diacretion shall
determine that such an award of atkorney’s
fees would be inappropriatse.

31. Plaintiffes aver that upon successfully prevailing upon
the Magnuson-Mose claim herein, all reasonable attorney fees ara
recovarable and ara demanded against Defsndant.

WHEREFORE, Plaintiffs respactfully demands judgment in their
favor and againwt pafendant in an amount egual to the purchase
price of the subject vehicle, plus all available collateral charges

and attorney fees.



COUNT 111
UNIFORN COMMERCIAL CODE

32. Flajintiffs hersby incorporate Paragraphs 1 through 31 hy
raferance as 1f set forth at length herein.

33, The defects and non-conformities existing within the
vehicle constitutea a breach of contractual and statutory
ocbligatione of Defendant, including but not limite? to the
following:

a. Exprass wWarranty;
b. Implied Warranty of Merchantability; and

<. Implied Warranty of Fitness for A Particular
Puxrposa.

34. Ths purposes for vhich Plaintiffs purchasecd this vehicle
include but are not limited to their parsonal, famlly and housshold
use.

35. At the time of this pﬁruhasa ard at all tiseas subsasguent
th.rién, Plaintiffa have justifiably relisd upon Defandant’s
axpress warranties and impljed warrantieos of .fitn-l- for a
particular purpose and inplied warrantiss of merchantability.

36. At the tine of the purchasa and at all times subsaguent
theretc, Dafendant was awvare Plaintiffs ware relying upon
Dafendant’s express and implied warranties, cbligations, and
reprepantatione with regard to the subject vehiole.

37. Plaintiffa have incurred damages as a diract and
proximate result of the breach and falilura of Dafandant to honor
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its express and ilmpliled warranties.

3e. Buch damages include, but are not limited to, the
purchase price of the wvehicle plus all collateral charges,
including attormey fees and costs, as well as other expenses, the
full extent of which are not yet known.

WHEREFORE, Plaintiffs respectfully demands judgment Iin their
favor and againat Defendant, in an amount agqual teo the purchase
price of the subject vehicle, plus all availabla collateral charges
and attorney faes. |

39. Plaintiffe hersby incorporats Paragraphs 1 through 38 by
rafarence as 1f set forth at langth harein.

40. BSection 1961 of

4l. In addition, the Unfalr Trade Practices and Consumer

Protection Law defines unfair methods of competition to include the
following:

(xiv). Palling to comply with the terms of

any written guarantes or warranty given to

the buysr at, prior to, or aftar a contract

for thae purchase of gocds or services is mada.

42. Plaintirfs ballave, and thearefore aver, tha recklass,
wanton and willful failure of Defendant to comply with the teras of
the written warranties constitutes an unfair mathod of compatition.

43, 8Section 201-9.2({a} of the Unfalr Trade Practices and



Coneumer Protgction lLaw, authorizes the Court, in its dlscretion,
to award up to thres (3) times the actual damages sustained for
violations of the Act.

WHEREFORE, Plaintiffs respectfully demands judguent in their
favor and sgainst Defendant in an amount sgual to three {3) tinmes

the purchase price of the subject vehicle, plus all availlable
collateral charges and attorney fess.

Ragpactfully fﬂhﬂittﬂd:
. -~
: ~T

JEFFREY B. MATZ
Atto for Plaintifrfs
I.D. ¥19063

125 North Eighth Street
Allentown, PA 18101
(610) 434-4640




Craig Thar Kimmei, Esquire

ATTORNEYS FOR PLAINTIFFS

Tdentication No. 57100
Identification No. B5482
KIMMEL & SILVERMAN, F.C. THIE IE AN ARBITRATION
30 East Batler Mice MATTER. ASSESSMENT OF
Awmbler, PA 19002 DAMAGES HRARING IS
(215) 540-S885 REQUESTED.
JAMES WINWARD AND COURT OF COMMON PLEAS
MELISEA WINWARD FHILADELFHIA COUNTY
3704 Grandview Avenus
Bensalem, Peonsybranin 19020

Y. _ CIVIL ACTHON
MAZDA MOTOR AMERIC A
T135 Irvine Center Drive
P.O. B 19734
Irvine, Californds 92713-9734

COMPLAINT
CODE: 1900

1. Plaintiffs, James Winward and Melixsa Winward, are adult individual citizens and lcgal
regidends of the Conmonwealth of Pennsylvamia, 3704 Grandview Avenue, Bensalem, |
Pm:ylvnnia 19020.

2. Defendmnt, Mazda Motor of America, Inc., is 8 bum.inms corporation qualified to do
business end regularly conduct business in the Commonwealth of Pennsylvania, and ie a
corporation of ths State of California, with its legal residence and principal place of business
located st ﬁ55 Irvine Center Drive, P.O. Box 19734, Irvine, CA, 92713-9734, and can be served

at samme,

BACKGROUND
3. On or sbout October 06, 2000, Plaintiffs purchased a new 2001 Mazda Tribute,

menufictured and warranted by Defendant, bearing the Vehicle Identification Number
4F2CUDZI41KM12922,
4, The vehicle was purchased in the Commonwealth of Pennsylvania and is registered in the

Frmmmorwealth nf Pennevivania




5. The cortract price of the vehicle, including registration charges, document fees, sales tax,
finance and bank chm‘gm,hute_x.;mgothermllmm] charges not epecified, yet defined by the
Lemon Law, totaled more than $27,256.16. A true and correct copy of the contract is attached
hum,mapanhamf;md marked Exhibit "A”.

6. In consideration for the purchase of said vehicle, Defendant issned to Plaintiffs several
warranties, guarantees, affirmations or undertakinge with rsapect to the material or workmanship
of the vehicle and/or remedial action jn the svent the vehicle fails to meet the promised

7. The sbove-referenced warranties, gusrantsaca, affitmations or undartakings are/were part
of the basiz of the bargain between Defendent and Plaintiffs.

8. The patties’ hargain includes an express 3-year / 50,000 mile warranty, as well ag other
guarantees, affirmations and uodertakings as stated in Defendant's wearranty materials and .
OWDST'S tATUAL

9, However, as & reqult of the ineffective repair attemptz made by Defendant through its
amihorized dealar(s), the vehicle is rendered substantially irnpaired, imaﬁle to be utilized for its
intended purposes, and ia worthless to Plaintiffs,

10. Plaintiffs have or may have resorted to Defendont's informal dispute settiement
procedure, to the sxtent said procedare complies with 16 CFR 703.

11, Plaintiffs aver that the Federa] Trade Commission (FTC) has detesrmined that no

automobile mexfacturer complies with 16 CFR 703. Ses, Fed. Reg. 15636, Vol. 62, No. 63

(Apr. 2, 1997)

COUNTI
EENNSYLVANIA AUTOMOBILE LEMON LAW

12, Plaintiffs hereby incorporate sll facts and allegations set forth in this Complaint by
reference as if fully set forth at lenpth herein.

13. Plaintiffs are "Purchagers" as defined by 73 P.S. §1952.



14, Defendant is a "Manufacturer” aa defined by 73 P.S. §1952.

15. Pacifico Mezda iz and/or was at the time of sale a Motor Vehicle Dealer in the business
of buying, selling, and/or exchanging vehicles as defined by 73 P.8. §1952.

16. On or sbout October 06, 2000, Plamtiffs took poasession of the above mentioned vehicle
and experienced nonconformitiss as defined by 73 P.S §1951 of geq., which substantially impair
the use, value and/or safety of the vehicle,

17. The nonconformitics described viclate the express written warranties issued to Plaintiffe
by Defendant.

1B. Section 1955 of the Pennsylvania Automobile Lemon Law provides:

I a mamefiacturer fatls to repair or cotrect » nonconformity after a reagenshle oumber of attempta, the
mmnafachurer shall, af the option of the purchasey, replace the motor vehicle... or accept return of the
wehiele from the purchaser, std refund to fhe parchaser the foll paechass price, including all collaternt
charges, less 3 reasonabls allowance for the purchasers use of the vehicle, not exceoding §. lel:rInIl:
driven or 10% of the purchase price of the vehicks whichever is leas. .

19. Section 1956 of the Pennsylvama Automobile Lanon Law provides a presumption of a
reasonable number of repair attampts if:

(1) The seme nonconforrmity has been mibject to repair three timen by the faanufacturer, it agents or
suthorized dealers and the nonconformity etlll xists; or

{2) Thwhnhum—ufmbymdmynmﬁmﬂyﬁrnmmhhwmhithnﬁru
move caléndir day.

20. Plaintiffa have satisfied the above duﬁnitiun a8 the vehicic has been subject to repair
more than thres {3) times for the ssme nonconformity, and the nonconformity remained
uncomected.

2].In eddition, the above wvehicle has or will be out-of-service by resson of the
nonconformitics complained of for a cumulative total of thirty (30) or more calendar days.

22, Plaintiffs have delivered the nonconforming vehicle to an euthorized service and repair
facility of the Defendant on numerous accasions a& outlined below.

23. After 2 measonabls number of attempie, Defendant wes uneble to repeir the




24. During tha first 12 months and/or 12,000 miles, Plaimiffs cnrmplainéd on at least three (3)
occasions about defects and or non-conformities to the following vehicle components: stelling
condition. Trae end correct copies of ail inveicos in Plaintiffs possession are attached hereta,
made a part hereof, and marked Exhibit "B".

25. Plaintiffz aver the vehicle has been subject to additional repair attempts for defects and
conditions for which Defendant's warranty dealer did not provide or maintain jtemizad
statements as required by 73 P.S, § 1957,

26. Plaintiffs aver that such jtemized statemente, which were not provided ea required by 73
" P.S. § 1957 slso inchude techmicians’ notes of diagnostic procedures and repairs, and Defendanr's
Technical Service Bulleting relating to this vehicle,

27. Plaintiffs sver the vehicle has been subject to edditional repair attempts for defects and
conditions for which Defendant's warranty dealer did not prnﬁde the nofification required by 73
P.5. §1957.

28. Plaintiffs have and will continue to suffer damagee due to Defendant's failure to comply
with the provisions of 73 P.S. §§ 1954 (repait obligations), 1955 (marufacturer’s duty for refund
or replacement), and 1957 (itemized statements required),

29, Punmuamt to 73 P.S. § 1958, Plaintiffs seek relicf for losscs duc to the vehicle’s
aonconformities, including the award of reasonable attorneys® fess and all court costs.

WHEREFORE, Plaintiffs respectfully demand jndgment against Defendant tn an amourst
equal to the price of the subject vehicls, plus all collateral cherges, attorneys' foes, and court

couls.

COUNT 11
MAGNUSON-MOSS (FT'C) WARRANTY IMPROVEMENT ACT

30. Pleintiffe hereby incotporate all facts and ellegations set forth in this Complaint by
reference as if fully set forth at length herein,
31. Plaintiffa are "Consumets" ag defined by 15 U.5.C. §2301(3).



32. Defendant is 8 "supplier”, "warrentor”, and a "service contractor™ as defined by 15 U.S.C.
§ 2301 (4),(5) and (8). |

33. The subject vebicle is 2 "consumer product™ as defined by 15 U.S.C. § 2301(1).

34. By the terms of its written werranties, affirmations, premises, or service contrects,
Defendant agreed to perform effective repairs at no charge for parts and/or labor.

35, The Magruson-Moss Warranty Improvement Act requires Defendant to be bound by all
warranties implied by state law. Said warranties are imposed on &l] trensactions in the gtate in
which the vehicle was dalivered.

36, Defendant has made sttempts on several occasions to comply with the iexms of its
express warranties; however, such repair sttempts have been ineffestive,

37. The Magnuson-Moss Warranty Improvement Act, 15 U.8.C, §2310(d)2) provides:

If 2 coomumer firally prevails on an sction brooght under paragraph (1) of this subsection, he may be
allowed by the court to recover aa part of the judgment » sum equal to the amonnt of aggregats amount of
e e e e e
frossoution of such wetion, uniess the court, in its discretion shall detormins that wach an award of
abornoy’s faee wonld be inappropriste. '

38, Plaintiffs have afforded Defendant a raasonable number of opportunities to conform the
vehicle to the aforementioned express warrantics, implied werrantics and contracis.

39, As a direct and proximate reeult of Defendant's failure to comply with the express written
warrantizs, Plaintiffs have suffered damages and, in accordance with 15 US.C. §2310(d)(1),
Plaintiffk are entitled to bring suit for such damages and other legal and equitable relief.

40, Defendant's failare is & breach of Defendant's contractual and statutory obligations
constituting e violetion of the Magnuson-Moag Warranty Imprmremmf Act, including but not
limited to: breach of express warranties; breach of implied warranty of merchantability; breach
of implied warrenty of ﬂmﬁ for a particular purpose; breach of confract; and comstitutes an
Unfeir Trade Practice.

41. Plaintiffs aver Defendant’s Dispute Resolution Program ie not in compliance with 16

CFR 703 by the FTC for the period of time this claim was submitted.




42, Plaintiffs aver that upon successfully prevailing upon the MmmmMﬁs claim herein,
all attormey fees are recoverable and are demanded against Defendant.

WHEREFORE, Plaintiffs respectfully demend judgment ageinst Defendant in an amount
equal 1o the price of the subject vehicle, plus ali collateral cherges, incidental and consequential

damages, Teasonable attorneys' fees, and all court costs.

COUNT II
PENNSYLYANIA UNFAIR TRADE PRACTICES AND

CONSUMER FROTECTION LAW

43, Plaintiffs hareby incorporate all facts and allegations aet forth in thie Complaint by
referemce as if fully set forth at length herein,

44, Plaintiffs are "Persons” a8 defined by 73 P.S. §201-2(2).

45, Defendsnt is a "Person” ag defined by 73 P.S. §201-2(2).

46, Section 201-9.2(a) of the Act authorizes a privats cause of action for any peson "who
purchases or leases goods or services primarily for perscnal, family or household purposes.”

47. Section 1961 of the Pennsylvania Automobile Lemon Law, provides that a violation of its
provigions shall sutomatically constitute a violetion of the Pernaylvemia Unfair Trade Practices
sad Conswnerl‘rotachnn Act, 73 P.8. 201-1 ¢t geq.

48. In addition, the Permsylvania Unfair Trade Practices and Cnnsumu' Protection Act, 73
P.S. §201-2(4), defines "unfair or deceptive acie or practices™ to includs the following conduct:

{(vl). Representing that goode or services ars of a particuinr stanckard, quality or grade, mﬂ:ugmdn
n:oflpurhml:rnyluurmdcl.lfﬂmyu:ofmuﬁu

(xiv). Fuiling to comply with the tenma of sy writien guaramice or waranty given to the boyer ot,
peior to, or after o conteact for fhe purchase of goods or services is meds;

{xv). Kpowingly misrcpreacnting that services, ephcements or repaira aze needed if they arc not
needed:

{xvl). Making repairs, improvements or replacesrsents ot tangible, real or personal property of a
matura or quality inferior te or below the standard of that sgreed to in writing;

{xvil). Engaging in any other frandulety conduct which creates a Hielihood of confsion or of
N ”



49. Plaintiffs aver Defendant hag violated these, as well ag other provisions, of 73 P.S. §201-
2 et 28q. |

50. Section 201-3.1 of the Act provides that the Automotive Industry Trade Practice rules
and regulations adopted by the Attomey General for the enforcement of this Act shell constitute
additional violations of the Act.

51. Defendant's conduct surrounding the sele and servicing of ths subject vehicle falls within
the aforementioned definitions of "unfair or deceptive acts or practices.”

52, The Act aleo authorizes the Court, in its discretion, to award up to three (3) times the
actual damages sustained for violationa,

WHEREFORE, Plaintiffi respectfully demand judgment against Defendant in an amount not

in excess of Fifty Thousand Dollars ($50,000.00), together with all collateral charges, attorneys'

fees, all court costs and treble damages,
KIMMEL & SIL ,B.C.
By /7
CRAIG TH ESQUIRE
Attomey for iffs
30 Best Butler

Ambler, Pennsylvania 190(2
' {215) 540-8888




