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NHTSA ts gambiing with Footis. owhers” ven thist tha won't be kiled at Injured whan their
cars atall. | Thik is bed law and bad “sntuty. RUTSA hay Meistsd and won this isaue. Clses

action sttorneys have Hdgsted | : won this lisus. NHTAK has conductsd owir 100 mel -

safaty recills (Appandid) rathee ¢ mm:ummm e sxieoty recalls
by MHTSA. Az Judge Michaal B MM : Trmlit': 'miwrm aimiat Boy srtimstinces,

" presants sn unresdonabde riek to's #afty and 10'ths imtety §F tie nocupants of any
auchvahicle. i Wik daty com mwmmm ovidandato firid otherwise,”
:wv mmtfa..*m.? raﬁ-z.mm i Cally. sa.-parct,.*lzmot 11,
2 FoLr I.-! |I|1 TIL WY I..i--..] L T, . Ll L
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|nm1am':mnnm anforesent. rsaeitd, PinoY. Wan two cases,
mm."mw .ﬂ?Fwnnm{bbmmeFﬂ?unmi

and i/nitad Seates v. Ford ., 453°F.8upp 1240 (0.D:C, 1978} whare US Distdct -
 Courts held vehicies Stopged oh : mwmmmmmmm, .
In the firet casd, ummmﬁ ‘Slotars, Inwslving Rochecbir Quadralin oarburstors

onGM vehiciea whers NHTSA d Ve Iﬂhhlrhmﬂumdmlrﬁmufm

-dafacty, mmmmwﬂhﬂu- .

(28} I CaBfomin zions; ¢ amely mhpmhp.wmmn-muuf
mu-umum Hotmin I the vehiole o/ welh-to get weetstencs,

vmmmm I 1974, mummrm,u . Daparmment of
Transportation. . _ S
(2] O, the Mnterstate Syeted ._:ﬁniwms.&peunumlwwlm
involve parked cars on the shitider of the highway. *Fatil Ackideiris on Completad
Sections of the: idtatatets High nm-m 1IH"HHEM va. au.un 10,

Cotober, 1608, [417FSupput ¥ _.]
{ -

Iﬂlulimﬁmﬂmn MNMMMHMWHHMﬁ
the defeat. The purpsss of thyl .
_nafaty to pratece agdinat
undher the Act; and which.ra
EIII1ILIB¢.! Ilﬂ‘lhﬂﬂ
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{1968) 2t 3, U.9.Cods Cong. ;hmum 1988, p. 2709, Linited States v. General
Mators Corp. {"Whesla™}, au ot 436, [B4. st $34.]

{8} Even K thia “defect™
" unogntentad fecta of thls ¢
abvious and undienivlble
mnning." The drber must

hmﬁhmt.mhm{ ﬂhw'wiim
- mmmmm-hwmﬂmlq

[Id.-uﬁl-m
mm-mmlmmmm mmwﬁmﬂmwmnmm
the road just as doaz stalking, Unifbe MV Ford, the oourt held; °

11.* * * Evan If rivars it th sidw of the réed atd bring their vehiciss to 8 ¥igp

d to the flak of- ‘belngy wiruok from talind by a
Livable w progead Becsuss of Loas of forweed visibBity,
Bo 0 W dtcip e i - oF, M intishcied: fiw evoving
. ok 10 & it0f, deivawe inipadilad by the windehlaid wipaer
fallure hiwve wxited thelr v "_'hWhmMﬂMfmﬂﬁmuh
. girmumatances [ wiviah they e involaarlly Desh theukt. This teorsiquites them 1o
mmmmammw-mmﬂmmm-mm
mrluhlwbmtlim it mmmmmmm

memm : _umnmludnmnruum'rmm-um
Level 1l pivot. asemnbies coptein & “defect” and that seid- “defoct™ passs- an
unressonsble dak within 8w :lun!uuhmﬁu [aﬂ!lﬂqntl:sn.]

Farmar NHTSA Chief Céuriasl Frand Bémdt whe was th. ol fegal aiohiteot in estabilshing
nwudﬁmﬁnwhﬂmﬂuwrﬂpﬂhﬂmﬁh&lmmmmwm
that lnvdnf-ntwhidadlnblnn - nlﬂlnﬂltt&nrkuldﬁtﬁtmﬂnﬁ[muehhu
than sl In traffle] preserts st Unciessoabls ek to wafaty.Decaise of the hateids attendant
to such parked vehiclen.” (A cogy of ths memio ls attachid.}' Ewin whien the Court of
Appasle niled against NHTSA In the N—Eﬂhﬁimm:ﬂ, Unitad States v.
Genaral Motors, 841 F.H#ODID n Eﬁ'.19ﬂ3} thlﬂnui'lm:utufﬂlwh uphold the
vnllﬂwﬂthllﬂﬂwdnfmml i lnl:l;hfmw:mm

Ford attempts to uss an. unpublltl'la 3 1808 study wmrnwmm-mcmm
*Analysis of Swiling Prﬂhllml.'l'll Wﬂlﬁwﬂﬂ 19, mmlﬂﬂﬁlmma
campaign, Rmther than supparting[Ford, the study supports i seisty recall. Foid attempts
to muke it seem that staling cacsiisers not aafety-related bioauss thers ars fewer stoidents
attributed ta staliing than-other probfersa that tiad ta' reaalis. In fict THG s study In precisely
the opposite ~ menulsctwers corgduct stalling-related Tecalls, despite the lower rate of
socidents sitibuted to stalfing; bec e they recognizs stefing I ¢ sifety-relatad defect as

NHTEA aucosssfully estabiished th_ augh ite defects Rigition In the Th?u'
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snd misisading the public in piviny this a safety recall
ite webalte. First, It's ndt'a anfety recal: Bacond, it's not
: Inn'HHHTEAH#ithwlbﬂhhhﬁmnmﬂtlnnll
‘and theh it may be too late for thé unluoky dcoupents.

In getting NHTSA, 10 agoept this pieuda-zervios oampaign which was a first within Ford, fet

ajons NHTSA, Fod cited two stalifig Investigiticna alased without » recsl] in the mid-1980's

- whanHHTBAwunludngh lﬂunrluhtm:tluﬂmﬂluutlhull. Ford svan hed the
" sudacity in its November 18, zm lotter to NNTSA 10 cftw BAB4025 wiere Fard withhald
documants from NHTSA which Kiga ‘Ballnchby redad on in finding ﬂm Fmd frludl.rllnﬂ-,r

concanied stalling naused by TF foduls failurd from NHTSA. . .

in responding to Ford on Novemie 21,HHTSAMMmMﬂmﬁIﬂulumHMh' '

Htigsted defects cuses which werd cited with:appravil by none othiér than Judge Kenneth

Btarr In his X-Car Brake Lockup deoldls M‘Hﬂllmiﬂlrhﬁlhm#-ﬂiﬂ ard the TSC

stafing etudy which-Ford used te conitiudt ite Siouss of twds. Althaigh NHTSA sxpresses

nhﬂﬂﬁtmhﬂilhﬂﬂﬁﬂmmleMH

b virtult n lejal slam durik, HI-ITBAlhnuIduupnn
ftigate rather than cave In 1o Ford. .

NHTSA reaches a new fow iﬁ-u{

aven a "suisty Inprovemant ca _
belng Improved umiff the Focus b

' .
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. Apppendix
STALLING RECALLS. 1968 tv 2002
Make Model Year Recall # ¥ of Vehicles
[emw s 2002 0TV 150 000 8412

GM ENVOY 2002 . 2v1z] 00Q 0,044

TRAILBLZR

w BRAVADA

HONDA | ACCORD 19972000 02V120 000 1,000,000

CIVIC

CRV

ODYSSEY

PRELUDE

. ACURA CL TL
SUTREME STARTRANMNS 199920401 12¥1 it.i D0 3
| CLASSIC
, AMERICAN

HYUNDAL SANTA FE 2001 02v111 000 248
CARIE
MITSUBISHL | DIAMANTE 2002 02V100 00D 3,88
FREIGHTLNR | THOMAS 1995-2001 0ZVOSS 000 4,200

MVPER
KIA OPTIMA 2001 DAV40 000 286
HYUNDAI SANTA ¥E 2001 01V32E 000 15,241
HYUNDAI XG300 2001 01V362.000 1,062

| mompA CIVIC 2001 01V183 000 56,269

HONDA GL1800 2001 01V133 000 8,107
FORD COUGAR 1009-2000 B1V03] 000 120,000
DAEWOOPR | LANOS 2000-2001 oLV020 001 1,362
DAEWOO LANOS 2000-2001 01V020 000 27,884
FORD CONTOUR 19951554 00V347 000 263,757

MYSTIQUE ]
HYUNDAI SONATA 1999-2000 00V299 002 1,421
CARIB ELANTRA ,




MXé

Maks Maodd Yoar Racall ¥ ¥ of Vohicles
HYUNDAI SONATA 19992040 00V259 001 165,977
ELANTRA
_ MAZDA 626 1994 DOVI34 000 31,000
Kl SPORTAGE 19971999 VIS 000 76,986
Kla SEFHIA 1998-199% 99V31T 000 102,944
EXCELSIOR SUPER X 1999 99V299 00 a51 -
HENDERSON :
HARLEY FLT 1995-2000 V282 00 52,126
DAYIDSCN
FREIGHTLINR FLCFLDFLN 19981999 PUViL] 002 320
EENWORTH T/'W SERTES 1998-1999 99VIE] 000 27
FETERBILT 300 .
SERIES
BUBLL | M2 CYCLONE 1998 PFVI40 OO0 1,177
BUELL X! LIGHTNING . 1955 VL34 um 1,785
BUELL LICGHTNING L996-1999 OV DT 000 10,235
M1 CYCLONE
THUNDERBLT
BUELL 51 LIGHTHING | 1996-1998 SSV0DIT 0D0 3,878
KAWASAKI VN 1500 1999 99V 087 000 2,719 .
DRIFTER
| CATERFILLAR | C10,C12 1999 998-023 000 826
J406E -
SUZUK] GEXRTS50w 998 DEVIE? 00D 6,087
. TLLODORW _
GULF STATES | CAMRY 1998-1999 98V279 000 1,519
TOYQTA RAY 4
SOUTHEAST RAVSA 19981998 98V278 000 1,960
TOYOTA AVALON '
SIENMNA
HOME & PARK | ROADTREK 1958 98V261 000 404
FORD PROBE 1997 26v206 002 5,700
MAZD A G626 1597 FaV205 001 4, 000




Minks Mod<l Year Racall 4 # of Vehladm
HONDA PASSPORT 1998 SAVI70 002 16,834
ISUZU AMIGO, RODED | 1998 95V170.001 55,475
| HARLEY FL SBRIES 19941998 PEVLISB 000 55,013
DAVIDSON |
VOLKSWAGN | BEBTLE 1998 98100 000 8,500
HOLIDAY ENDEAVOR | 1998 S8V074 000 47
RAMBLER
HONDA PASSPORT 19941995 97V034 002 42,092
SUZL RODED 1994-1995 ovos ool | 113485
PCKUP TRCK 1995 :
THOMAS SAF-T-LINER . | 1994-1996 97V018 000 1,300
HARLEY SOFTALL 19%5-1997 96V204 000 176,515
DAVIDSON XL 1995-1997
PX 1995-1696
_ FL 19941997
BLUE BIRD ‘TC2000 - 1995 PGV 000 5
Q-BUS 1996
CRWNCOACH |[ScHOOLBUS |1992 96V168 000 101
VOLKSWAGN | GOLF 1993-1995 95176 000 34,000
JETTA 1993-1995
PASSAT 1993-1995
CORRADBO 19931995
NISSAN DSL-UDISD0 | 1995 95¥176 00D #90
UD2300 '
U600
UD3000
THOMAS MVP.EP 1994-1995 95V170 000 00
HONDA GL1500SE 1990-1993 55V128 000 54,388
STII00A 1992-1953 '
ASPENCADE | 19911993
INTERSTATE | 1991-1593
HOMDA ST1100 1991-1593
MTORCYCLE | GLO1500 | 19881590
SAAB 900 1995 B5VDS6 0 5383
HYUNDAI ACCENT 1998 95V043 000 5,306




12-802

Make Medsl Yenr Rocall ¥ | # of Velioles
MERCEDES 124 (E CLASS) | 1992-1995 85V031 000 50,000
MAZDA FROTEGE 1995 95033 000 5,760
| THOMAS CITILINER 1994.1995 045V006 DY 80
BUS 1094-1995
WESTEEN CONVENTIONA | 1594 MMV24T 000 192
STAR L
AM GENERAL | HUMMER 1996-1994 94V164 000 2,300
AM GENERAL | HUMMER 1993-1993 B4V162 000 1,300
OSHKOSH MB-FD 1989-1990 $4V130 000 98
MB-FG 19590-1991 -
MC-FD 1989-1990
MC-FG 1990-1991
MT-FD 1989-1550
HYUNDAI ELANTRA 1994 94090 000 600
. EXCEL 1994
YOLKSWAGN | CORRADOD 1950-199] S4VOSE 00C B,500
FORDTRUCK | ®600 1987-1904 S4V56 000 3,660
BTO0 1987.1594
DODGE. NRON 1985 94V033 000 7,100
PLYMOUTH NEON 1995
CHRYSLER CONCORDE 1954 24V 024 000 110,800
1HS
NEW YORKER
mm
VISION
VOLKSWAGN | CORRADO 19921993 93V102 00 4,300
BMW 525 1989 S2V174 000 15,900
JAGUAR X8 1002 S1V155 DGO 7200
YUGO GV ELUS 1990-199] S1V130 000 1,676
VOLKSWAGN | CORRADO 19901991 51063 000 3,500
COLTEC HOLLEY N/A 918034 000 e
i . 11-801




Make Model Year Recall # £ of Veliclos
VOLKSWAGN | CARRIOLET 1985-1987 $7V053 000 278 520
SCIROCCO 19851557
JBTTA 1985-1987
1 GOLF 1985-1987
VOLKSWAGN | CAMPER 1986- 1957 1TV052 D00 15,500
TRUCK VAN AGON 1986-1987
SYNCRO 19861587
WESTERMN WESTERN 1986 STVOI0 000 20
STAR STAR _
| THOMAS ALL 1985 36V0Z1 DOD 468
PEUGECT 508 " 1986 $EVEI9 000 200 .
PORSCHE O0dd 1985 S5Y0A9 000 I.530
VOLKSWAGN | SCIRDCCO 1985 85V090 000 20,560
YAMAHA, VMI12ZN 1985 85V041 000 5,757
VMIZNG 1585
VOLKSWAGN | CONVRTALE 1588 24V152 000 4,000
SCROCCO 1985
CHRYSLER HORIZON 1985 34V116 000 2,335
TURISMO
QMM
CHARGER.
TOYOTA CRESSIDA 1983-1934 B4V108 DOC 14275
SUPRA 1983-1934
BAAH 500 1981-1982 B4V 019 000 24,705
TOYOTA CRESSIDA 1984 $IV133 00D 48,737
CELICA SPRM 1934
CAMRY 19831954
COROLLA 1984
VAN(WAGON) | 1934
HOMDA ACCORD 1984 $3V130 000 47253
VOLKSWAGN | RARBIT B-UP 1977-1980 V117 000 930,000
RABBIT CONY | 1980-1982
SCIROCISO 19761982
FOX 1976-1979
4000 1980-19%1
BENNETT 1943 S3VOT2 000 20




Make Modd Year Recall # # of Vehiulss

VOLVO DL 1982 £2V134 000 11 420

GL 1587
FORDTRUCK | FORDTRUCK | 1980-1983 $2V124 001 1,000
FORDTRUCK, | EOONOLINE | 1983 £2V124 000 650,

EZ250 1963

E350 1983

F250 - | 1em

CLUB WAGON | 1983
ALFAROMED | SPIDER 1977-1981 £2V052 000 1,582
DELOREAN DELOREAN 1581-1982 $2V1036 000 5,342
VOLVD DL 1981 £1 V131 000 5,750
FORD B-500 & B-T0O0 | 1980-1981 S1VOT2 000 11.700

SCHOOL BUS

CHASSIS

F-$00,-700,-B00

SERIES COWL

CHASSIS
CHRYSLER LEBARON 1981 BIVOSS 0G0 30,000

CORDORBA,

NEWRORT

NEW YOREER

GRAN EURY

DIPLOMAT

MIRADA

ST. RBGTS
THOMAS SCHOOLEBUS | 1981 21V040 000 g
ALPA ROMEO | SPIDER 1977-1979 80V164 000 6412
FIAT X1 1979 80V0E3 000 13,280
SUBARU ALLMODELS | 1977-1978 79V016 000 170,000
aMw e )ratil 1979 TOV01 000 4229

320iA ,
FORD FAIRMONT 1978 TEVI03 000 21E,000
TOYOTA COROMNA 1978 TEV200 D00 5. 700




Moke todal Year Recall # # of Yehicles
AM GENERAL | DI-SC 1974 78V 147 D00 19,607
DI-SD 1973
LONE4THTON | 1976
BOSTAL
VEEICLE
SUZUK1 GS1000C 1978 TEVOS7 000 7,450
GS1009BC
AMERICAN s 1975 TBVO6S 000 102,398
MOTORS CI16
cl-7
CHEROKEE 1976
WAGONEER,

] BMW 3200 . 1977-1978 78VOS51 000 32,500
AMERICAN GREMLIN 1974 78V04E D00 411,333
MOTORS HORNET 1975 '

PACER 1976
MATADOR 1976
CHRYSLER FURY 1975 78V020 000 370,000
ORAN FURY 1976-1977
CORONET 1978
CHARGER 1976
MONACO 1977
RYL MONACO | 1977
CORDOBA 1975-1977
SUBARU SUBARYY 1977-1978 TEVO16 000 170,000
FORD FAIRMONT 1978 TEVO04 000 135,000
ZEPHYR
CIHRYSLER VALIANT 19751677 TIV242 000 1,300,000
VOLARE
ASPEN
DART
CHRYSLER FURY 1972-1973 T7V201 000 400,000
PLARA . 1972 .
MONACO 1973 °
CHRYSLER 19721973
VOLKSWAGN | RABBIT 1973 27V112 500 18,300
SCIROCCQ
JAGUAR XJ6L 1975-1977 27V083 000 5,000




¥ of Vehicles

Muks Model Year Racall #
CHAMPION CONCORD 1977 TTVO76 000 145
EORD THUNDEBRD 1573 T4-0126 2,027
CONTNENTAL
CONTTINENTAL-
MARK I¥Y
EXECUTIVE 25, 23,29 1973 740020 124
INDRAT3TRIBS FOOT
MOTCRHOME
FORD LINCOLN 1974 735220 17,821
NISSAN 20T 1972 730052 16,274
CHYRSLER | RM 300 1973 73-03203 31,412
RM 350
RM 400
TOYOTA COROLLA 1200 | 1971 72-00%4 110,614
& 1600
MERCEDEZ- 230 1988 SEVO27 000 404
BENZ 2508 1068
2308 1568




Snforgemant Litigatiomls

I

he Traffic Safety Act givem the WHTIA authorley o
raguire manufacrurarg of macor vahleleg and raplacemend
equipnent to notify purchaswzas of defects zelatad to
motor velKlcle safety and noncompllances with Fexdwral
moror vehicle safory staadards snd to remedy the deflact
¢r nancompliance ab manufacturer arxpenss. The recall
recady was added to the et in 1974, Prior to thar tima
tha maoufacturer was only zeguired to notify puerchasecs
of tha dafect or noncomplianca. Tha 1974 amecdsantx
inereased from §400,000 to S9040.000 tha maximum eicil
panaley for failure to issue notlficaricns, and <he
NETSA's investiqative anthority was increased b7y giving |
tha agency subpoena poawer, fcx richt to hald investige-

tiva fearings and conduct axaminations of witnarass under
.aath. .

|1n the dafect saforeanant exges tha agasey hay bagn sbtempe-
ing to develop 1 paxr §s tieory of dsfact lawv, largely )
because of the limitations <f sxlisting accident information.
Cnder this thaozy, the dexornscrated fallure of a critical
safaty component {wheels, brakas, Bteering, Lights, ste.)
would astahlish the axixtence of the safacy defect vhether
supporting aocldent deta existy or not., (This is apalagous
te the E.E s& thaory usel by the governmant in antl-brusc
Czaan avidence of cactain sconomic praciices is w0
prraicious that it is conaldered o pat sa violation of
ansi-erust law). The need for the establichment of a

pe: % defact theory has emarged from the expecistcs of
gur Litigation and our increasing knowledge of industyry
cecord-keeping practloes and available data filsm.

Ix

The fndustry arxrquex that to prove tha existerce of &
safaty defect, the agency muskt in svery cass thow thaty

(1) o= tl::nh.haid number of zccldeants. injurian
or daarhs have occurred; and

{2} somm threshhold numbar of sccidants, injuries
or dsaths Wwill occur in the Future.

' Tha agency has based lts case on aocident inforaaticn vherae
the information was available and apprdgriace. In the
Felfav~Haves Whegl caam, for axample ., & Agansy ralied



nriparily on apumber of Zsaflures. The manuiactuirez,
Censral Morors, agresd thac the sxploding wheels crasved
ar unzecsonable cvisk tc sadacy but refused to acmlc the
wheals were defpgelve. T4 prave cha axizzence of 2
"dafac= in parfacamnes” sndaz the stacuts, she asensy
turaed to accident informacion. In pre-grial dizcovery
she agency chtalped Ifrom Jdaneral Motors 23461 unverifisd
separss af whesel fallures. Taking a seople ol tShasze
sapares, the ageocy than obkained 160 owner afiidavies.
room the affidavics a starismcician predicted ehan 7000 of
the osmars who had reporce=d wvheel Zallura would, LFf asked,
provide affidevits Tucounting scme 1304 wheal fallures,
The Ageacy than filed a motion For summery jodgment on
the basia of thozo affidavics, arquing chae the large

" muxbar of fallures proved, ay a macter af law, tha
exiscence of a2 "daefact 1n percforawnza.” Tha Digteizp
Court a2gresd with the agency znd graaced the potlza for
su=mary judquent. Tha Court af Appeals subzzentlally
zgzsad bue thought tha manufacturar had the zighr co
am=ampe kA Bdrova, 25 an aFfirmative defensa, “hae-zhe
vaticle cuners therselveas had cauzed the large nusier ol
Spilyras ch=augh ¢mose and unforgscsabla abuss. The
Court of Apvesls thecsefore remandad the case o provide
Gensral Motorm the epopozrzunicy to try fss aflil-merive
deianss. Ak chat point Tanersl Mokors decifes to mettla
che cage a=% racall the whestig.

Althoush accident informacion omay. on gooasian, be gusefgl,
tha industey's insistenys chat che agency alwave prove

sz faty-defact casas by accident informarion alons 1is
excessivaly zigid. From both a practical and searucory
standpaint, esliande upan buimhers alone would conlinae

the, agancy's effsctiveness and distort fulfillment of
its mtatutory wissien-

The practical problens beglin in the first phasa: data
collection. Accident lnformation is oftan erroneous,
inconpleta or unavailable, Although accident investiga-
rion systems are oftean mentlonsd zx reliable data sources,
thay. cancala ioherent limitcations when used ta define and
. Wubstantiate Ehw redlo of all passibls wafery deleatn,
Tha syscmn gsually-involvas a very limiced geoscaphical
arsa. Tts inizial input im repocts prepored by police
who are not criined £o ldsncify safecy dafects. A& group
af investigators furthar Limics the scope of the survey
by selectina From the pollce reports & very =am:ll paopula-
clae of vehicleg zecidenca Cor inwastigacian. The investl-
gacian teaw chen ingpeccs the vehicla, recoreds the road

and driver candicions, and explores possible causal factocs.
- =

0.



1

Somstioes it cagnet finally <ecermine the cruse of chae
acsidenc. In sevars estidants, tha gusstlon of whachez a

pare broke beform of becaugs of the =¢cldeac 13 p Tecusting
and aften wnanswarsd ana.

Thes, the accident inveatligatlian aysten, bhough usaful for
locizing pome poysiblo dafacew, Le insuificieng & pick up
and provs tha axisteances af all ar 3 wmatericy o, porbapa,
aven & substantizl propoccion of existing safety defects.

A sscond major sourew ‘of gecldant informatias ix guger
recczes. Like the aepident iavescigetlion svatemn, thagg
wepores arm usaful indizazors of soma possible saZety defects
but net dafinivive with raspace to all nossible safecy
dafecta. Tha firvst prehlen iz that not all pesele who

sciZer accidomes rafort them ©o the agency. The second

proihiem is agcurzey. Owners apd thelr mechanics may notx

he ablm to cozTactly idencify the casuss of thae accidant,
When thw agancy itsalf stiemate o lavescicace —he causa, ic
E=pquenzly flnds che oomer hag rapaired or aocilied she
vehicle anéd dispased of the ayidgnce. .

T=ug, the collection of eccidant data Im g Zlewad end unavern
ozacess. Whera available, aceifant infarwacion mav halp
ldgneify sarvgin xefecy dafacts. AYr present, hevever, is
canast Ilocens 2I1 possibla szimnty deiscis., Inlcroament ciass
vatiech are coniined in thatir basis and prool =0 eveilahlae
accicent informakion may thus axclude i mDajor partlion of
the safaty dafecks in axigieande. '

The practicsl problems with this approick coentlinue in tha
sacond phage: proof beform the coact. Accident izformaclan
callected in an investlgazion usually daoes not satizfy the
avidence rules &f the coure. Owner repaces, for wcampls,
cannoe ba submitted into avidence o prove the truth af the
mattar reparted. Instead, to support certgin motions, the
agency gathers affidavits from the ownars. This procass

iz costly asa sise-consuming, buk trifling comparsd to tha
agency's cost at toial, vhete It oust present witagases to
tescify. The judge in the Ford ack cass recently
suggettad shar ae =rial, ea prous E tha defact caused
the acidents and that the Accidents and lajuriea ooqurrsd,
the Government must Sring Sefoge the <ourt all cha owners
raperting aceldenta, their mechanicx and doctors, and othar
ralavant witheszes. Reculolng the agency te prave hundreda
of Sort cases in che cantext of akéh satacy=-defscc casa would

- ynressonably tax the time and funds of che court and bach
partims.

.
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Like ownar Teparts., accicenk lnvestigaclon srtatistica, kao,
pose wvidenviary problems in ecurc. 3Jecause chay acan frem
palice repores yhich are framuancly casosidezad hmarsay,
COures micht reject them, OCher courts mlght accepe che
atacistics into evidence but limit their weiche becauss af
dovbeg aboue thalr valizbiliecy and soceuszeyr. Thus, greving
a2 case basad on numbers of accidents and inturies kmawn eo

have occuzred is a difficuit, coscly and timg-consuming
exarcise. ) '

The lndustry argues forther thac the agency, o prove the
axistanca of 4 szfaty defect, must shaw not only thar somm
ehesxbhgld nomhar of accidaents, imjuries or dmaths hLave
aoccazzed, buc alse that some chrasbhold nonaer of acoidantgs,
tnjuzies cr deacha are likaly to oscur in the fature.  The
induscry calls chis oredictlion of fucure evencs "-izk
anulyais™, It hases vismk arcalysls on (1} tha Linived anéd
inagaurate zccidalit information availsble and (2] -cersain
urproven assumptions. The Taliablliey of risk anelysis is
bLiaca inherently questionable, ra addiclopn, rigk znalysia
condiseantly andareatimaras the futurs rizk becmuse, in gach
crsa, the number ¢of accidents that ccocurzed is orchably

graacar than Che reports of accidents, on whizh the anelyais
relins.

Iraving every cama accordiag to tha indusesy's scheme would,
ehen, (I} lioic Ehe possible safety defeccy wo thogae waich
agoear frem accident dace and (I impogs savese coxt, Eimg
and svidentiary bordans on any llticatlon wmerging from thm
scoidanc-based decimicn.

In additien va the praceical difficulcies, soles rallapcsy en
rusbars of acsideats presants scAtdbory probloms, The Act's
pursoss is praventiva.™ Tha agency would be viglacing that
goal if in svery case it walted for svidence of a signiflcant
number of accldents;, lnjuries or daaths to acsumuiace. In
_ addition, the Aot spacilles saveral ways of Zivding saety
defagzs: emrbing, inspeckian, ifavaskigation;, reteacch,
axanicgation gf copmunicationg, or "othwrwisa®. The Act thus
direpts the SecretAry o usa any maans avallable, not jost
acgldent informacion, =o discover safaty dsfacts. Tha
industry's recoonxended approsch woold siguificantly undermine
thn SEItUtory purposa and affsctivensss.

For theas reszons, the 3qency, while oging aceldonk Saua
where Lt iz available and reletancs, iz aouw seskins to prove
the sxistence af safery defeccs in sinpler, ciexzwr and lese
scdcly waysd. The agency, ln the currently dewwaloping cass
Law, iz oflfering &® the courcms § 9{5_ 28 bhaory. In each of
tha cases 0OW :lenf.l'.l.nq. rhe sricical gquedtlen iy rnoe wharther a



detecz axlser buz vhechar =he defact rulatas &0 naear
vahicla safery.

Tha oer sm theory appliad ta this question would astablisgh
earcaia BEcad and simble princlples: If 4 defecc causes

. Zeilure of & cricical vebicla compoossnt or of 3 major vaehicls
+ coanzol systam, it is safery ralaced. IF 3 ceaZece causas
vehiicle fire, it 13 mafety related. If a defact suddemly
souves the deiver gway from atmaring, iccelerator aod brake
ponezols, it ia zafaty related., Tha 2 hes tesced the
wisbilltcy and zcope of this thaory in four cases. {Tha
acancy at one tios wex testing the theory in five casss but
sha £ifch oage, Zngina Mounes, whicsh ipvolved loss of apesd
=antzol, was utt%m Before t=izl with a recall and a civil
paraliy.) Each cize, and ity allwged hazard, 5% limred below.
A cores detallsd desexiption of the cazes dizcusewd in thls
FAPcrandum appoazd in vhe attrehed gepandix.

1. Dafect cacsas Eallure of n;.jur vahiczla :nut;.'ul

SY3TED

A. Bieman A¥ms - losa of steerling syscem

2. Dafasc crusas failluze of arikical wahicls mninh

2. Windshiald Fipwzs — wipers fall off Iin rain and

3. Defect causas Lize i .
' B, %!%ajnb-tmmi + garbursear plug laxky
ual, causiog Eirwm sagine conpartzaak.

&. Defect caused sudden removal of driver from wvehicls
cantral instrumsote

- a. Seat Back ~ saat collapses gidgways and rTearvard,
drivar off balance and sway Crom steep-
. ing whes!, brakes and accelermcor pedal

12,



Unicad Seaces v. Geoezal Moxors. (Pleman Avma)

This casa was apomaled From an adverse diascsict ¢ourxe zullag
wnleh invelved kbhe queaacion of whethar a low speaad (leds than
10 =pn! failure of = gritizal sifety systes {(sTaazing] oreacas
an gr-eisonaala sizki 9f agoldant gocurandas. While nigh spasd
falluyras azm adsittssdly dacgezous, the manuiactuorar canvended
suceese2ulivin rhe dizerlce cyurc thar the Governmens nad
not =et irg: hordas ©o shaw Ehat sugh failures &€id indesd occux
ae tick gpeeds. During che course aof the trial, houever, the
" Govaeraaent did shaw that & large numbar oF Zailurex hzd
occus=ad. The court Found thatc the lazge nwunber of replace-
aent part sales, soma 76,000, for a vehiale population of
sooe 234,000 1959 armd 1960 Cedillacs, wis a ityvong ladlzation
of & iarge number of Fallures. What che Erlal sourt held,
howevar, wam that tha Govarntant fallad in lcs bucqen af araaf

2o miThnlish shar thesa fallyres imsosed an unrsagoneble risk
of actiéant, desch or injucies,

On apreal the Governmans cancended thar low spead™lailuzes
Sa pressat such harards; Telying, 1n par:t, an socldent
g=a=igkics which indicered that a significant pzopertion qf
211 scoifgnts, Lnjuries, snd émeths 4o Qocur. at low apeedn.
The Javerament- Alag soucht to have thw lowar conxt's AppArent
ssliance on a gosncitaciva "risk anslysis" avarruled oo tha
srovads thet any such analysis is ucralifabla aed i3, In
addizion, ifrmsisvant. .o
on cune 28, 1977 the Court of Appaals Eorx the Districg of
Colu=bia reled in the Coverumant's SJaver and indovsed the

aganey's per sa theory:

"The avidenca is oncontradicted that Genepnl Hotors
sold six tlmes a3 seny pltnan arm raplacseencs far
the 19%9-60 Cadillar models ap for adjzcent yearst
that nl:mingusi.m arm Eailures have accurted
‘whily thess als wara being driven; and thar when
tiie steering pitmas srm falls, the Axlver losas
conerol of the ear, Wa hold that, undar the statute
thase uncontradictal facts damonstraks an 'unresgan-—
able risk of aseidency' ltﬂlllil.’.rlﬂ fzom the delece.”

ha Suprans Ceurt deitiod ceaview.
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Tatend Stacas v Gepural Xgkavx (CA=hivvgpm=x)

The Coverrmenc Susd oM contanding charg skoux 375,000
1955+~1958 Chevralets amnd Bulcks contnined a Safezy =ulatsd
celsct ariszing from fauley catbureror plags. As & resule
A1 nhe celect, firms oocur in tha engine corperenents of
thaze rehicles, Thesd flres can apd Lave sprsad to che
faxdangesr comcargisnc as wall. .

Caneral Motors admicted ehet thare had baen at laage 655
Trparzed dncidencts of angine compartzent fizaz iq wahicles
equinaed wich tha fachmatar Quadiajet Capbyuzeior. Thm
Governaant assarzed chac GM racelved reporta of 947 pg
L306 cxrhurator failuras and ai least 930 fizes in the
vahicles in tian. Tha Gowavnment alwo clafped that
thave waza aigh sales of reclagement party prd that a
sinele mepufzchurer of these plugs suppliad *he digcriby-
tizn syscam with ap averige of LPID replacarment slugs par
menth during a six month parfad. - .

The Governmesaz won in the Slacrict Cowrt on & mskion for
surrcery jydcment snd WAs awarcad 4 §400,000 eivil nenalty.
GH appealed anc aphlied for a mcay of che zacall a-@mr.” -
The stay was danied. GH chen xecallad the vahicles.

Qn apowal, Ganaral Motors concended that the Cours ignaorss
Cenarzl Hovor's sisk ccalysis which actempred &0 quantify
. and minimize She futnrs cccurrence of fallurex and zegultant
Accldents and Izjuries.. The Governmentz, of gocras, argued
prizaeily thae the eatloate of Futursy failors=s, acoidencs,
injuries and deaths iz lrrelevant under the per sa thascy.

The Courtc of Appeiala 2oy the Dlstrict of Gu].;mh.tl again
agoepad the Govezrnmmeat's D4r 854 thawory of dafwet law:

"Ia aur view, whers a defect -~ a tarm used in the
sansa of an 'arror of aistake' -- hazx bean estahlishad
in a worar vehicles, and wvhare thisp defect mpsules in
hazards A3 potencially dangarous 25 a udcen angloe
-flra, and vhsre there L ne dispute thac ar lesst some
suzh hazarée, in txix oase fives, can dafinicaly be
axpactsd to acezr Ln the fucure, chen the defecE Dusc
bhe vigved ay gne "relaced’ ta moeor vshicla mafery,’
and thw Act's basic gurpoye of praotsccing thae public
raquires thac notlficacion be provided, :
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Cnitad Staces v, ford (Jrackecs)

e operamanc dued Ford conteadlng thaz ovar ane-~half
@ililon 1968 and L2365 Bustangs and Coggars contain a
AgZact rulated to moror vahicla safaty in the frant bucket
gozes. The nsars Ezil suddealy when the inbhozrd =aar hack
alm=a win- plvot arm bracket snags. allowing the seat bxck
ey “all ‘pescwards in a clockwige direcclen. Fallurze gan -
th=gw the driver bacikward and sldevays, causing imuafzasnc
af viplhilizy, loass of stsaring, brake and accalexator ’
sapcral, and indury (éven when an secident does not OcSwur) .
Durlng the course aof the Diytrlct Couxt Litigation, Yord
admireed char hetween 135,000 and 170,000 aset brackest
Iuilures had cccurzed.

“he Discrict Court granted tha Gowermment's motlon for
sunmary judement, Tord appesled and spplied for a eTay

af che Digsrice Court ozder. nable ta chvalzn & sstimiactosy
mzay, Pord finaily racalled the vebicles. -

e Coukk of Appeals raiected Ford's i..mal._




Calkod Shaces v. Yord [Wioers)

HEp=g rhe Joversmespr sontandsd =hae sudden and enfaravazned
frll:ze of the windshiald wipers installed on some 189,000
L37L-197] Capria can reault in moedlace impairment of
Zrtvar vigihilicy during adeerse waacher condiclopns cthaceby
inzvausing the risk af sccident sceurranda. As evidenced
w7 Zeplacament Hart sales, there ls & 40% failome rapg.

Jatra=z]l izporcanc principles were io izxue in chiz licdestion,
ThE Lirez ia that in ordex ko <amoneiraca che safacy wZfmct
¥ 3 par:ziculay conponent ¥allure. it Ls oot necessary vo oro-
Juca 2viience polaly Limited to Szilures wiiich llare occvrsTed
on e vahigles which are the subjest of litlgacion. Thus.
eridance of & wipsr fziluze on & Plvmouth would he scniusable
2 show the lively effazt of wiper failure oo & Cepri. The
sacand La [hai aithough the ¥NTIA may focus on ics da novy
andaugapanc ligigacian it may astablish other nedead of zaslura
tnvolving che same companant in order t2 aseablish that a defacs
exisce. Thus, whils the NETSA investigation focusad on wipar
Inliuve reasulxing Zrom inadeguace linkages in che wipar svicem,
suzing zhe ileigaklon the Government pay additiopnellv astablish
umzc Iailu-w ragaltad IZrom faplty wiper motovrs as walil. Tha
ThizZ Lls thet the Govertrment Zay Taly an comparabiva warrancy
and raglecerant pars cales cdata in ordex to prova tha axicrcancs
of’ 1 éniack. The fourth is thaz c¢qur=e ghauld zoc =iy on
Tusp=ifiad "Fisk analvaea” of a particular somconans 22)lure
but should iastasd rely on ke demanstrzbla affaccy af oush
Tallvere on drivec Elrfnm. Tha fifth iz that a compoaumt
whichk is omiversally recognized a3 providiag ap sdded mapgin
of saflesy uaday specisliced driving conditlons, i.e,, adverse
wearhar, presents i par Ee uarsaconible risk to the sotoring
© publlis whan it falls under thoge coaditiens. The sixeh is
chat any defect which disables s vehicla :Eu..lir.g ie o park
along the roadsids fresance an unresscnable risk to safecy
beczause of the harards aicoeadant £ such garked vehiclas.

afberr the trisl the eourt toled in faver of tha Governmene.



