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INTRODUCTION

PURPOSE

This Digest reports the status of State laws
that are concerned with drunk driving
offenses and alcoholic beverage control.
Unless otherwise indicated, the status of the
laws reported is January 1, 2001.

ORGANIZATION

The Digest is divided into three areas: (1)
Introduction; (2) High Interest Legislation;
and (3) State Law Summary. The Summary
is organized by State and then by specific
legal topics. The Summary includes code
and, where needed, case law citations; these
should help individuals conducting additional
research in this area of the law. It should be
noted that the Summary can be used to
facilitate the comparison of State laws in the
subject areas.

Appendix A, using the State Law Summary's
format, gives the Uniform Vehicle Code's
provisions on implied consent, drunk
driving, vehicle homicide and driving while
license is either suspended or revoked.

Likewise, Appendix B, using this same

format, gives the provisions of the
Millennium DUI Prevention Act.
DEFINITIONS

Administrative  Per Se Law. An

"administrative per se law" allows a State's
driver licensing agency to either suspend or
revoke a driver's license based either on a
specific alcohol concentration or on some

other criteria related to alcohol or drug use
and driving. Such action is completely
independent of any licensing action related to
a driver's conviction for a drunk driving
offense. These laws usually cover both
resident and nonresident drivers. However,
for nonresident drivers, the action would be
limited to denying driving privileges in the
sanctioning State.

Commercial Motor Vehicle. For drunk
driving offense purposes, most States define
a "commercial motor vehicle" (CMV) as one
that either (1) has a gross vehicle weight
>26,001 pounds, (2) is designed to transport
16 or more persons including the driver or
(3) transports hazardous materials.

Dram Shop Laws. Statutory or case law
which provides that a person, who serves
alcoholic beverages to an intoxicated
individual, may be liable for the damages
caused by such individual. In some States, a
server may also be liable foi injuries
sustained by the intoxicated individual.

DWI, DUI & Drunk Driving Offense.
These are generally "non-legal” terms that
refer to any criminal action related to driving
a motor vehicle either (1) while "illegal per
se" or (2) while either impaired by, under the
influence of or intoxicated by alcohol or
other drugs.

Happy Hour Laws. For the purposes of this
Digest, this is either a statute or regulation
that prohibits the sale of alcoholic beverages
below the price per quantity normally
charged for such beverages.
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INTRODUCTION
(continued)

Homicide by Vehicle.  "Homicide by
vehicle” is the unlawful and unintentional

death caused by a person while violating laws
related to motor vehicle operation.

Illegal Per Se Iaw. A State law that makes
it a criminal offense to operate a motor
vehicle either (1) at or above a specified
alcohol concentration in either the blood,
breath or urine or (2) with any amount of a
drug, usually a controlled (illegal) substance,
in the body.

Implied Consent Law. This type of law
provides that a person impliedly consents to

submit to a test for either an alcohol or drug
content in their body if they are arrested or
otherwise detained for a DWI offense. If the
person refuses to submit to such a test, the
law usually provides that their driving
privileges will be either suspended or
revoked. The results obtained from such a
test are usually admissible into evidence at a
DWI trial.

Intoxicating Liquor. A number of State laws
provide that it is illegal to operate a vehicle
while under the influence of "intoxicating
liquor" (instead of under the influence of
alcohol). However, the term "intoxicating
liquor" is not defined in many of the State
motor vehicle codes that provide for this type
of drunk driving offense. Nevertheless, such
term usually refers to all types alcoholic
beverages (i.e., beer, wine and liquor). See
the definitions of "alcoholic liquor,"
"intoxicating liquor” and "liquor" in Black's

19th Edition

Law Dictionary, Sixth Edition, West
Publishing Company.

Mandatory Sanctions. A "mandatory
sanction” means either a criminal sanction
(e.g., jail, fine or community service) or an
administrative licensing action (e.g., license
suspension or revocation) which must be
imposed by either a court or an
administrative agency. That is, statutory law
specifically requires that such sanction be
given.

Prelimipary Breath Test. A "Preliminary
Breath Test” (PBT) refers to a breath test

given by a law enforcement officer to a
suspected drunk driver prior to an arrest for
a drunk driving offense. The results of this
test are used along with other evidence by the
officer to determine if there is "probable
cause” to arrest the driver for an such
offense. Usually, the results of a PBT
cannot be admitted into evidence.

Pre-Sentence Investigation Law. As used in
this publication, this term means a law that

provides that a person, who has been
convicted of a drunk driving offense,
undergo an evaluation to determine if they
have either an alcohol or drug abuse
problem,

Presumption. The term "presumption” under
"Basis for a DWI Charge" refers to a specific
alcohol concentration in a driver's blood,
breath or urine at or above which it may be
presumed that they were driving in violation




INTRODUCTION
(continued)

of the "Standard DWI Offense".
EXPLANATIONS

Comments & Historical Notes. Comments
and historical notes have been included to
alert the reader to either situations or past
events that may be of significance.

Off-Highway Vehicles. Not reported in this
Digest are State laws that prohibit the
operation of non-highway vehicles (e.g.,
snowmobiles, an all-terrain vehicles (ATVs)
or other Off-Road Vehicles (ORVs)) either
while under the influence of alcohol or drugs
or at or above a specific alcohol
concentration.

Sanctions. Unless otherwise stated, the
sanctions are the same for all alcohol and
drug driving offenses (e.g., driving while
under the influence of either alcohol or
drugs, illegal per se, et al.).

The sanctions given in the Digest for
criminal offenses are those that would
normally apply to adult offenders. However,
it should be noted, that for juvenile offenders
(persons under 18 years old), the law may
limit a court's ability to assign such
punishment. Such offenders may also be
subject to other sanctions for a violation of
criminal laws that may not be listed in this
Digest.

Nevertheless, this Digest does report the
sanctions (criminal or administrative) related

to State laws that have special provisions that
make it a illegal for a young person (e.g., a
person under 21 years old) to operate a
motor vehicle either (1) at or above a specific
alcohol concentration, which is below the
level used to determine adult intoxication, or
(2) with any measurable amount of alcohol or
drugs in their body. However, the Digest
does not generally report the sanctions
(criminal or administrative) associated with
State laws that prohibit a person, who is
under the legal drinking, from consuming
alcoholic beverages.

Important: The fine sanctions listed in this
Digest do not include court costs.

Unless otherwise noted, Table 2 lists the
minimumn mandatory sanctions for non-injury
and non-death related driving while under the
influence (alcohol/drugs) and illegal per se
offenses.

LEGISLATIVE SUBJECT AREAS

o Basis for a DWI Charge (e.g., Under
the Influence of Alcohol or Drugs,
Illegal Per Se, et al.)
0 Chemical Breath Tests
o Preliminary
o Evidential (Implied Consent
Law)
o Chemical Tests of Other Substances
for Alcohol/Drugs Under the Implied
Consent Law
0 Adjudication of Alcohol Driving
Offenses
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INTRODUCTION
(continued)

o Mandatory Adjudication
o Anti-Plea Bargaining Statutes
0 Pre-Sentence Investigation
o Sanctions for Refusal to Submit to a
Chemical Test
o Sanctions Following a Conviction for
an Alcohol Driving Offense
o Homicide by Vehicle
0 Driving While License Suspended or
Revoked Where the Basis
was an Alcohol Driving Offense
0 Habitual Offender Laws
0 BAC Tests Required for Persons
Killed as a Result of a Traffic Crash
o Laws Establishing Minimum Ages
Concerning the Use of
Alcohol Beverages
o0 Dram Shop Laws and Related Legal
Actions
o Laws Concerning
Criminal/Administrative Actions
Against
Employees/Owners of Licensed
Liquor Establishments who
Sell Alcoholic Beverages to
Persons who are under the
Legal Drinking Age or who are
Intoxicated
o Laws Prohibiting "Happy Hours"
o Laws Prohibiting the Possession of
Open Containers of
Alcoholic Beverages in the Passenger
Compartment of a Motor Vehicle
0 Laws Prohibiting the Consumption of
Alcoholic Beverages in Motor
Vehicles

19th Edition

ABBREVIATIONS & SYMBOLS

BAC = blood alcohol concentration
BrAC = breath alcohol concentration
CDL = Commercial Driver's License
cl = class

CMYV = Cominercial Motor Vehicle
con = consecutive

dy = day

dys = days :
EMS = Emergency Medical Services
hr = hour

hrs = hours

mand = mandatory

misd = misdemeanor

mo = month

mos = months

N/A = not applicable

n.a. = not available

off(s) = offense(s)

pkg = package

rev = revocation

susp = suspension

UrAC = urine alcohol concentration
UVC = Uniform Vehicle Code

veh = vehicle

w/n = within

yr = year
yIS = years

> = greater than

< = less than

> = equal to or greater than
< = equal to or less than
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FEEDBACK & FUTURE EDITIONS

Requests for future editions of or comments
about the Digest should be sent to:

National Highway Traffic Safety
Administration

Office of Traffic Injury Control
Programs (NTS-10)

400 7th Street, S.W.

Washington, D.C. 20590

Telephone: (202) 366-2729

FAX: (202) 366-2766 or (202) 493-2088.
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I| STATE

General Feference:

Basis tfor a4 DWI Charge:

Standard DWI Offense:
Illegal Per Se Law (BAC/BrAC):

Presumption (BAC/BrAC):

Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:

Implied Consent Law:

Arrest Required (Yes/No):

Implied Consent Law Applies to
Drugs (Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Other Information:

Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under
the Implied Consent Law:

Blood:
Urine:
Other:

ALABAMA
Code of Alabama

Under the influence of alcohol' §32-5A-191(2)(2)

>0.08% §32-5A-191(a)(1)

»0.022%% School Bus and Day Care Vehicle Operators
§32-5A-191(c)

Persons Under 21 Years Old-20.022%* §32-5A-191(b) (Y1)
20,087 §32-5A-194(b)(3)

20.022 Presumption of driving under the influence of alcohol for
School Bus and Day Care Vehicle Operators §32-5A-194(b)(3)
20,02% Presumption of driving under the influence of alcohol for
persons under 21 yrs old §32-5A-194(b)(3)

Under the influence of (1) Any Substance, (2) a Controlled
Substance or (3) Alcohol and a Controlled Substance
§32-5A-191(a)(3), ) & (5)

For Commercial Motor Vehicle Operators, see p. 3-4.

See Murder on p. 3-3.

No
Yes §32-5-192
No

Yes (Criminal & Civil Cases) §32-3A-194(c)

Accident Related Implied Consent Law. Under separate
provisions of law, a persen, who is involved in an accident,
which resulted in a "serious physical injury”, and where there is
reasonable grounds that they were driving while under the
influence of alcohol, amphetamines, opiates or cannabis, shall be
deemed to have given consent to a test of their blood for the
purpose of determining the alcoholic content or the presence of
the drugs listed. §32-5-192.1(a)

Special Note: A person arrested for a DWI offense shall not be
released until their BAC/BrAC is <0.08 (for persons <21 yrs
old, <0.02) §32-5A-191¢1)

Yes §32-5-192
Yes §32-5-192
None

"In Ex Parte Buckner, 549 S0.2d 451 (Ala. 1989), the Alabama Supreme Court held that the term "under the influence of alcohol”
means "having consumed such an amount of alcohol as to affect his ability to operate a vehicle in a safe manner” (549 So0.2d at 454).
Standard: Percentage of alc. by wgt. in the blood. However, the law defines this as grams of afc. per 100 cubic centimeters of blood
or grams of alc. per 21} liter of breath. §32-5A-194(a)(5) This definition, therefore, establishes illegal per se based on breath.
‘Except as noted, the sanctions for this offense are the same as for any other drunk driving offense.
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ALABAMA

Adijudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation Law (PSI)
(Yes/No): Yes Aicoho!l Evaluation Required §32-5A-191(i)

Sanctions for Refusal to Submit to a
Chermical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): N/A
Administrative Licensing Action

{Susp/Rev): N/A
Other: N/A

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): Ist Refusal-Susp-90 dys (mand); 2nd Alc. or Drug-Related

Enforcement Contact! (w/n 5 yrs)-Susp-1 yr (mand); 3rd Alc. or
Drug-Related Enforcement Contact' (w/n 5 yrs)-Susp-3 yrs
(mand); 4th Ale. or Drug-Related Enforcement Contact' (w/n 5
yrs)-Susp-3 yrs (mand); 5th or Sub Alc. or Drug-Related
Enforcernent Contact! (w/n 5 yrs)-Susp-5 yrs (mand) §§32-5A-
300, 32-5A-304 & 32-5A-305 See the Comment below.

Other: Refusing to Submit to a Test Under the Accident Related
Implied Consent Law-Susp-2 yrs  §32-5-192.1(a) This
suspension appears to be mandatory .

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions

Impriscnment/Fine: 1st off-Not more than 1 yr, $600 to $2,100% 2nd Off (w/n 5
yrs)-Not more than 1 yr, $1,100 to $5,100; 3rd off 60 dys to 1
yr, $2,100 to $10,100; 4th or subsequent off (Class C felony) 1
yr & 1 dy to 10 yrs, $4,100 to $10,100 §32-5A-191(e), (D), (2)
& (h)

An "alcohot or drug-related enforcement contact” includes either a refusal, admin. per se violation or a conviction for a drunk driving
offense.

*The jail and fine sanctions do not apply to persons <21 yrs old who are convicted of a Lst offense of driving with a BAC/BrAC 20.02
but <(.08. §32-5A-191(b)

SHowever, the Director of Public Safety may reduce the suspension period for refusal if it is determined that the driver was not at fault
in causing the accident. §32-5-192.1(d)

Special Note: A Class C felony conviction for a 4th drunk driving offense is not to be considered a felony for purposes of the State's
Habitual Felony Offender Law. §32-5A-191(h)

Comment. Licensing sanctions for a refusal to submit to a chemical test also appear in §32-5-192(c) (1st refusal-Susp 98 dys (mand)

and for a 2nd or sub._refusal-Susp 1 yr (mand)). However, these sanctions, even though they have not been specifically repealed,
appear to have been superseded by the licensing sanctions in §32-5A-304(c) via §32-5A-305.
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Sanctions Following 1 Conviction for 2 DWI Off: (continued)

Criminal Sanctions
Imprisonment/Fine: (continued)
Mandatory Minimum Term:
Mandatory Minimum Fine ($):
Other Penalties:

Community Service:
Restitution (eg Victim's Fund)

Other:

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:

Other:

ALABAMA

Serious Bodily Injury related to a DWI Off (assault in the first
degree-Class B felony): 2 to 26 yrs!, not more than $10,000'
§513A-5-6(2)(2), 13A-5-11(a)(2) and 13A-6-20(a)(5) & (b)

For non-injury DWI offs: 2nd off-§ dys?; 3rd off-60 dys: 4th or
subsequent off-10 dys in county jail®

None

2nd Off (w/n 5 yrs)-Not less than 30 dys? §32-5A-191(c) & ()
Yes Victims' Compensation Fund, §15-23-1 et seq,

Special Note: Under §15-18-65 et seq., a defendant may be
required to pay restitution to a viclim {or a victim's
representative) as a result of damages caused by the defendant’s
criminal behavior.

Special Fine. In addition to any other fine, & person convicted
of a DWI offense must pay a special fine of $100. The funds
collected from this fine are paid into an account which is used to
assist persons who have spinal cord or head injures. §32-5A-
191.1¢a)

Court Authorized Licensing Action. In addition to any other
sanction for a criminal violation of the traffic laws, the court may
issue an order "forbidding" an offender from operating a motor
vehicle for either a specified period of time or perpetually. An
appeltate court may modify this order. §32-3-316

See Administrative Licensing Actions below.

Yes® 20.08 (BAC/BrAC See Footnote No. 2 on p. 3-1.) 1st
Admin. Per Se Violation-Susp-90 dys {mand); 2nd Alc, or Drug-
Related Enforcement Contact’ (w/n 5 yrs)-Susp-1 yr (mand); 3rd
Alc. or Drug-Related Enforcement Contact® (w/n 5 yrs)-Susp-3
yrs (mand); 4th Alc. or Drug-Related Enforcement Contact® (w/n
5 yrs)-Susp-3 yrs (mand); 5th or Sub Alc. or Drug-Related
Enforcement Contact® (w/n 5 yrs)-Susp-5 yrs (mand) §§32-5A-
300, 32-5A-304 & 32-5A-305 See the Special Note on p. 3-4.
Under §§32-5A-195(k)(1) & {m), a person's license may be susp,
without a preliminary hearing, for not more than 1 yr if they have
"committed” an off that usually requires license rev (e.g., DWI).
Comment: Such action could occur prior to a conviction.

'These sanctions apply to 1st offence convictions for assault in the first degree. To determine the sanctions for 2nd and subsequent

offenses of this type, see §13A-5-5.

*The 20 dy community service sanction may be used as an alternative to the 5 dy imprisonment term.

3After this sanction, a person may be placed on probation on the condition that they enroll in and successfully complete a chemical
dependency program. If prebation is granted, an offender may be placed on house arrest with electronic monitoring. §32-5A-191(h)
‘Important. If the drunk driving criminal charges against the driver are either dismissed or non prossed or if the driver is found not
guilty of the DWI offense, the admin. per se licensing action is rescinded. §32-5A-304(c)

SAn “alcohol or drug-related enforcement contact" includes a refusal, admin. per se violation and a conviction for a drunk driving

ottense.

Murder. If a person causes the death of another while operating a motor vehicle while intoxicated and in a headless and erratic manner
with excessive speed, they may be prosecuted for murder. Tims v. State, 711 So.2d 1118 {Ala.Crim.App. 1997)
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ALABAMA

Sanctions Following a Conviction for a DWI Off: (continued)

Post DWI Conviction Licensing Action: See Footnote No. 3 and the Special Note below.
Type of Licensing Action
(Susp/Rev) and Term of
Withdrawal: 1st off-Susp 90 dys'***; 2nd off-Rev 1 yr; 3rd off-Rev 3 yrs; 4th
or subsequent offs-Rev 5 yrs §32-5A-191(¢), (), (g) & (h)
Mandatory Minimum Term of

Withdrawal: Lst off-90 dys>***; 2nd off-1 yr; 3rd off-3 yrs; 4th or subsequent
offs-Rev 5 yrs
Other:
Rehabilitation:
Alcohol Education: 1st or sub off-Yes® §32-5A-191(b} (12) & (i)
Alcohol Treatment: 1st or sub off-Yes® §32-5A-191(b) (12) & (i}
Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority: Impoundment. For a sub off w/n 5 yrs, the registrations
Terms Upon Which Vehicle of all vehicles owned by the offender shall be suspended
Will Be Released: for the duration of their license suspension. There is a hardship

exemption for other individuals. §32-5A-191(0)

Miscellaneous Sanctions
Not Included Elsewhere: Child Endangerment. The minimum sentence is double the
usual sanction if an offender =21 yrs old was operating a vehicle
while transporting a passenger <14 yrs old at the time of the
drunk driving offense. §32-5A-191(m)

'Revacation is also possible via a court order. §32-5A-195()(2)

It may be possible to "modify" this susp. period. §32-5A-195(1)

3A person convicted of driving while under the influence either of a controlled substance or of a combination of a controlled substance
and alcohol must have their driving privileges suspended for 6 mos. §§13A-12-290 & 13A-12-291

41st off-Operation of a School Bus and Day Care Vehicle Operators with a BAC/BrAC 20.02-Susp 1 yr {mand) §32-5A-191(c) Ist
off-Persons under 21 yrs old driving with a BAC/BrAC =0.02 but <0.08-Susp 30 dys (mand) §32-5A-191(b}

*At a minimum, an offender must complete a drunk driving or substance abuse program. An offender's license cannot be reinstated
until such a program has been successfully completed. §32-5A-191(h}

Special Note: The license suspensions for a drunk driving offense conviction do not apply if a person has been subject to a license
suspension for an admin. per se law violation. §32-5A-304(c}

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for 1 yr (mand} (3 yrs (mand) if transporting hazardous materials) if, while driving a CMV, they (1) have a
BAC/BrAC/UrAC =0.04 (Standards: Grams of alc. per 100 milliliters of blood, grams of alc. per 210 liters of breath or grams of alc.
per 67 milliliters of urine.), (2) are under the influence of alcohol or a controlled substance or (3) refuse to submit 1o a chemical test
for an alcohol concentration. Note: The disqualification provision, §32-6-49.11(a)(5), only applies to refusal to submit to a test to
determine an alcohol concentration; however, the CMV implied consent provision, §32-6-49.13, applies to tests either for an alcohol
concentration or for drugs. For either (1) a subsequent violation or (2) a combination of two or more violations of any of the above
listed items, the "disqualification” is for life (10 yrs mand). In addition, a CMV operator who has any measurable (or detectzble)
amount of alcohol in their system must be placed "out-of-service” for 24 hours. §§32-6-49.3(2) & (3), 32-6-49.11, 32-6-49.12 &
32-6-49.13 Note: Under the CDL implied consent law, §32-6-49.13, a law enforcement officer can request a CMV operator to submit
to a chemical test if the operator has been involved in an accident with a CMV that resulted in a death or a serious injury. Probable
cause of a violation of the CDL law's DWI provisions is not required. Important. Under separate provisions of law, a CMV operator,
who viclates Federal Regulations (49 CFR 383.51) concerning alcohol and drug use and CMV operation (e.g., driving with a
BAC/BrAC 20.04, driving a CMV under the influence of either alcohol or a controlted substance or refusing to submit to chemical
testing), commits a misdemeanor with the following sanctions: Jail for not more than 30 dys and/or a fine of not tess than $25 nor more
than $2,000. Also, the court may prohibit the offender from operating a CMV for a period of time specified by the court or
perpetually. §§32-9A-2 & 32-9A-4
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ALABAMA

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
State Has Such a Law: Yes Two types of offenses (1) "Homicide by Veh"-Felony'

§32-5A-192  (2) "Criminally Negligent Homicide" while
DWI-Class C Felony §13A-6-4(a) & (c)

Sanctions:

Criminal Sanction:

Imprisonment (Term): (1) "Homicide by Veh"-Not less than 1 yr nor more than 5 yrs
§32-5A-192 (2) "Criminally Negligent Homicide" while DWI-1
yr & 1 dy to 10 yrs §13A-5-6(a)(3)

Mandatory Minimum Term: None

Fine ($ Range): (1) "Homicide by Veh"-Not less than $500 nor more than $2,000

§32-5A-192 (2) "Criminally Negligent Homicide” while
DWI-Not more than $5,000 §13A-5-11(a)(3)

Mandatory Minimum Fine: None
Administrative Licensing Action:
Licensing Authorized and

Type of Action: Rev? §32-5A-195(H(D)
Length of Term of
Licensing Withdrawal: Rev period is not specified in the statute.”

Mandatory Action--Minimum
Length of License
Withdrawal: None
Other: See Court Authorized Licensing Action on p. 3-4.

Driving While License Suspended or Revoked

Where the Basis Was a DWI Offense™: See Footnote Nos. 4 & 5 and Vehicle Enpoundment below.
Sanction:
Criminal:
Imprisonment (Term): Misd Not more than 180 dys §32-6-19(a)
Mandatory Minimum Term
of Imprisonment; None
Fine (§ Range): Not less than $100 nor more than $500° §32-6-19(a)

1813A-1-2(4) & Whirley v. State, 481 So.2d 1151 (Ala.Cr.App. 1985)

Applies only to "Homicide by Vehicle” or vehicle manslaughter offenses. For DWI criminally negligent homicide offs, licensing
action would be via the regular DWI off. provisions.

SHowever, a license or privilege to drive cannot be suspended for more than 1 yr. §32-5A-195(m)

4Although §32-6-49.7(b) prohibits the operation of CMV while either disqualified or under an out-of-service order, the CMV law does
not provide for provide specific sanctions for such violations. Important. However, under separate provisions of law, a CMV
operator, who violates Federal Regulations (49 CFR 383.51) concerning alcohol and drug use and CMV operation (e.g., driving on
an out-of-service order), commits a misdemeanor with the following sanctions: Jail for not more than 30 dys and/or a fine of not more
than $2,000. Also, the court may prohibit the offender from operating a CMV for a period of time specified by the court or
perpetually. §8§2 & 4 of House Bill 725

A person's vehicle may be forfeited to the State, if they operate such vehicle while their license is either suspended or revoked for a
drunk driving offense. §32-5A-203

°An additional penzalty of $50 is assessed for the purpose of funding the Traffic Safety and the Police Officers Standards and Training
Funds. §32-6-19 This assessment appears to be mandatory.

Vehicle Impoundment If the offender’s driving privileges were susp/rev because of a drunk driving of implied consent law violation,
the vehicle used in the offense may be impounded by law enforcement officers. This impoundment does not apply if either a non-driver
owner or other family member with a valid license is a passenger in the vehicle or there is an emergency or medical necessary
jeopardizing life or limb. §32-6-19

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either suspended or revoked.
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Other Criminal Actions Related to DWI: (continued)

Mandatory Minimum Fine: None
Length of Term of License

Administrative Licensing Actions:

Type of Licensing Action

(Susp/Rev): Rev {discretionary) §32-6-19(a)
See Court Authorized Licensing Action on p. 3-3.
Withdrawal Action: An additional period of 6 mos §32-6-19(a)
Mandatory Term of License
Withdrawal Action: None
Other:

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No): No

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine (§):

Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic

Accidents:
State Has Such a Law (Yes/No): No However, the implied consent law does apply toc dead
persons. Lankford v. Redwing Carriers, Inc., 344 So.2d 515
(Ala,, 1977)
BAC Chemical Test Is Given to the
the Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:
Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:
Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1985) §§28-1-5 and 28-3A-25(a){3) & (19)
Minimum Age (Years) Possession: 21" §28-3A-25(a)(19)
Minimum Age (Years) Consumption: 21 §28-3A-25(a)(19)

'"There is an exemption for minors, who handle either beer or table wine, within the scope of their empioyment. §28-3A-25(a)(19)
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ALABAMA

QOther State Laws Related To Alcohol Use: (continued)

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes §6-5-71!
"Dram Shop Law" Concept Has Been

Adopted Via a Change to the Common

Law Rule by Action of the Highest

Court of Record in the State (Case

Citation): Yes Buchanan v. Merger Enterprises, Inc., 463 S0.2d 121
(1984)
Dram Shop Actions-Social Hosts: Yes Limited A social host can be held liable for the actions of

intoxicated minors. Martin v. Wares, 508 So.2d 1136 (Ala.
1987)%, Williams v. Reasoner, 668 S0.2d 541 (Ala. 1995),
DeLoach v. Mayer Electric Co., 378 S0.2d 733 (1979), Beeson
v. Scoles Cadillac Corp., 506 S0.2d 999 (1987)® The Deloach
and Beeson cases involved "business” social host situations.
Note: In both the Marrin and Williams cases, the court held that
the social hosts were not liable for third party injuries because the
host did not provide alcoholic beverages to the injury causing

guest.
Other: None
Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons: See Double Jeopardy on p. 3-8.
Type of Criminal Action: See Regulation 20-X-6-.02 which prohibits the sale of alcoholic

beverages to persons "acting in a manner as (o appear to be
intoxicated.” Reg. promulgated via §28-3-49.% It is a misd. to
violate a regulation (§28-3-20).

Imprisonment: Not more than 6 mos §28-3-20°

Fine ($ Range): Not more than $500 §28-3-20°

!Comment: Sec. 6-5-71, the Dram Shop Law provision that applies to commercial servers, referrers to the selling of "liquor”
("spirituous liquor™). In Alabama, as well as other State statutes that use this term, an issue arises from time to time as to whether the
terms "spirituous liquor” or "liquor” include other types of alcoholic beverages (e.g., beer and wine) or whether they should be
restricted to meaning "distilled spirits” only. Under a related provision, §6-5-70, parents of children who have been injured (or killed)
as a consequence of the sale of "liquor” to the minor may bring a cause of action for damages against those responsible for such sale.
Adkison v. Thompson, 650 So.2d 859 (Ala. 1994) Note: In interpreting the term "spirituous liquor” (really "liquor™) in §6-5-70, the
Alabama Supreme Court held, that for the purpose of this section, the term "spirituous liquor" includes beer, wine and other alcoholic
beverages. Espey v. Convenience Marketers, 578 $0.2d 1221 (Ala. 1991) Comment: It would seen likely this court would apply this
same interpretation to §6-5-71.

*Note: This same case is also reported at 513 So0.2d 958.

3The court held that the Dram Shop Act, §6-5-71, does not apply to social host situations where alcoholic beverages are not sold and
are not given contrary to law (e.g., alcoholic beverages were not given to minors.). Smovyer v. Birmingham Area Chamber of
Commerce, 517 8$0.2d 585 (Ala. 1987)

“The legislature repealed the law, §28-3-260(2), that prohibited the sale of alcoholic beverages to visibly intoxicated persons. Acts of
1980, No. 80-529, p. 806 §27 Reg. 20-X-6-.02 was promulgated as a substitute for this repealed law.

3See §28-3-19 which also makes it a misd. to violated alcoholic beverage control regulations. The sanctions for this offense are a fine
of $100 to $200 and/or imprisonment for not more than 90 days.
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Other State Laws Related To Alcohol Use: (continued)

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Qwners or

Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons

Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Legal Drinking Age:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term License Withdrawal:

Anti-Happy Hour Laws/Regulations:

Laws Prohibiting (1) the Possession of

Open Containers of Alcoholic Beverages
and (2} the Consumption of Alcoholic

Beverages in the Passenger Compartment
of a Vehicle:

Open Container Law (Yes/No):
Anti-Consumption Law (Yes/No):

See Double Jeopardy below.

Yes Susp/Rev §§28-3A-24 & 28-3A-26

1st off-susp for not more than 1 yr or rev for 1 yr'; 2nd or sub.
off-rev for 1 yr (This rev appears to be mand under §28-3A-26;
however, see §28-3A-24(c) which authorizes a fine in lieu of
rev.") §§28-3A-24 & 28-3A-26

See Double Jeopardy below.

1st off - Misd; 2nd off - Misd; 3rd and subsequent Off - Misd
§28-3A-25(a)(3)

1st off - Not more than 6 mos; 2nd off - 3 to 6 mos; 3rd and
subsequent off 6 to 12 mos §28-3A-25(b)(1)

1st off - $100 to $1,000; 2nd off - $100 to $1,000; 3rd and
subsequent off - $100 to $1,000 §28-3A-25(b)(1)

See Double Jeopardy and the Special Note below.

Yes Susp/Rev §§28-3A-24 & 28-3A-26

15t off Susp-Not more than 1 yr; rev-1 yr'; 2nd and subsequent
off - Rev-1 yr (This rev appears to he mand. under §28-3A-26;
however, see §28-3A-24(c) which authorizes a fine in lieu of
rev.') §§28-3A-24(d) & 28-3A-26

Yes Regulation 20-X-6-.14

Yes §32-5A-330
No

"In lieu of a license susp/rev, an administrative fine of not more than $1,000 may be imposed. §28-3A-24(c)

Double Jeopardy. Under certain circumstances, using constitutional principles of double jeopardy, a person, who has been prosecuted
for a criminal violation of the alcoholic beverage control laws, cannot be assessed a civil fine for the same offense. Crump v. Alabama
Alcoholic Beverage Control Board, 678 50.2d 133 (Ala.Civ.App. 1995) (cert. den. by the Alabama Supreme Court, 678 So.2d 140}

Special Note: If a licensee has been certified as a "responsible vendor," they may be exempt from either license susp or rev if an
employee sells/serves alcoholic beverages to an under age person. In addition, such certification may be used to mitigate any
administrative fine that may be imposed. §28-10-7 A "responsible vendor” is a licensee whose employees have undergone special
training in how to prevent the sale or service of alcoholic beverages to under age persons. §28-10-1 et seq.
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. STATE: ALASKA

General Reference: Alaska Statutes

Basis for a DWI Charge:

Standard DWI Offense: Under the influence of intoxicating liquor! §28.35.030(a)(1)
Illegal Per Se Law (BAC/BrAC): 20.10* §28.35.030(2)(2)
Presumption (BAC/BrAC): 20.10° §28.35.033(2)(4)

Types of Drugs/Drugs and Alcohol:

Other:

Under the influence of {1) A Controlled Substance' or (2)
Intoxicating Liquor and Another Substance'
§28.35.030(a)(1) & (3)

Persons Under 21 Years Old. See p. 3-11.

For Commercial Motor Vehicle Operators, see p. 3-12.

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes §28.35.031(b) Also applies to CMV operators
§28.33.031

Implied Consent Law:

Arrest Required (Yes/No): Yes §28.35.031 See the Special Note below.

Implied Consent Law Applies to

Drugs (Yes/No): Ne Except as noted in "Other Information” below.

Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal & Civil Cases) §§28.35.032(e) &
28.35.285(c)

Other Information: A "chemical test” for either alcohol or a controlled
substance may be administered to a person (or a CMV
operator) without their consent if they have been arrested for
a DWI off where there has been an accident involving death
or physical injury to another person. §§28.35.035(a),

28.33.031(b) & Municipality of Anchorage v. Ray, 854 P.2d
740 (AlaskaApp. 1993)

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood: No Except as per the Special Note below.
Urine: No Except as per the Special Note below.
Other: None

1The law defines the drunk driving offense as the crime of "driving while intoxicated” which includes driving while under the influence
of intoxicating liquor/controlled substance or illegal per se at an alcohol concentration =3.10. §28.35.030

This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0.10 or more.
3Alcohol concentration is based upon either percent by wgt. of alc. in the blood, grams of alc. per 100 milliliters of blood or grams
of alcohot per 210 liters of breath. §28.35.030(a)(2) Note: Under §28.35.033(b), percent by wgt. of alc. in the blood is defined as
grams of alcohol per 100 milliliters of blood.

Special Note: This State's implied consent law also requires that a driver submit to a chemical test or tests (1) of their breath or blood
for alcohol content or (2) of their blood or urine for a controlled substance if there is "reasonable grounds to believe that the person
was operating or driving a motor vehicle in this state that was involved in an accident causing death or serious physical injury to another
person.” The sanctions for violating this requirement are the same as for violating the regular implied consent provisions.
§28.35.031(g) However, the Alaska Court of Appeals has held that this provision violates the both U.S. Constitution’s {(4th
Amendment) and the Alaska Constitution’s prohibitions against unreasonable searches and seizures, because it does not provide for
individual suspicion of criminal activity before a search can be undertaken. Blank v. Srare, 3 P.3d 359 (AlaskaApp. 2000) Note:
There is a similar provision for CMV operators; see p. 3-12.
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ALASKA

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plez Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PST)
(Yes/No):

Sanctions for Refusal to Submit f0 a
Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):
Other:

Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

No
No

Yes §828.35.030(h) & 28.35.032()

Infraction (non-criminal offense)-Not more than $300
§§28.35.031(e) & 28.40.050(c) & (d)

None

Refusal to submit to a PBT may be admitted into evidence
at either a criminal or civil proceeding. §28.35.031(c) Also
applies to CMV operators. §28.33.031(d)

It is a C1 B misd for a CMV operator to refuse to submit to
a PBT. §28.33.031(f) The sanctions for this offense are as
follows: Jail-not more than 90 dys; fine-not more than
$1,000. §§12.55.035(b)(4) & 12.55.135(b)

See the "Note" under Double Jeopardy on p. 3-11.

Cl A misd-Not more than 1 yr imprisonment/not mroe than
$5,000 fine; CI C felonv-if 3rd or subsequent refusal w/n 5
yrs-Not more than 5 yrs/not more than $50,000 fine
§§12.55.035, 12.55.125, 12.55.135 and 28.35.032(f) & (q)
Note: The jail and fine sanctions (including minimum
mandatory sanctions), confinement in a community
residential center, cost of incarceration (where applicable)
for 1st and subsequent refusal offenses' are the same as for
DWI offenses. These sanctions run concurrently with any
other sanctions. §28.35.032(f) & (g)(4) See Footnote No.
2.

Rev §§28.15.165(2)(1) & 28.15.181(a)(8) lst Refusal-90
dys (mand) License revocation periods, including the
minimum mandatory periods, veh. forfeiture for 2nd and
subsequent refusals' are the same as for st and subsequent
revocations for DWI offense convictions. §§28.15.165(d)
State Forfeiture of the vehicle used in subsequent refusal
offenses. This action is not mandatory. §28.35.036

'For either DWI offense convictions or for convictions for refusal to submit to a chemical test, a previous off is considered to be either
a previous chemical test refusal or a previous DWI conviction. §§28.35.030(k)(4), 28.35.032(0) & 28.35.036(b)

*Persons Under 21 Years Old. A person > 14 but <21 yrs old commits an "infraction" if they refuse to submit to a chemical test
after having been arrested for the offense of operating a motor vehicle after having consumed any quantity of alcohol. The sanctions
for this offense are either a fine of not more than $1.000 or community service. Community service may be offered to the defendant
as an alternative to all or part of the fine sanction. §28.35.285(d) In addition, the driver's license is revoked via an administrative
procedure for the following mandatery periods: 1st revocation-90 dys; 2nd revocation-1 yr; and, 3rd revocation-3 yrs. §28.15.183(d)
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ALASKA

Sanctions Following a Conviction for a DWI Offense: See Footnote No. 1, Electronic Monitoring and Double
Jeopardy below.

Criminal Sanctions:

Imprisonment/Fine: I. Cl A Misd-Not more than 1 yr/not more than $5,000
II. CLC felony if 3rd or subsequent offense w/n 5 yrs-Not
more than 5 yrs/not more than $56,000
§§12.55.035, 12.55.125, 12.55.135 & 28.35.030

Mandatory Minimum Term: 1. Cl A Misd offs: 1st off-72 cons hrs*; 2nd off (w/n 10
yrs)-20 dys?; 3rd off (w/n 10 yrs but more than 5 yrs)-60
dys; 4th off (w/n 10 yrs but more than 5 yrs)-120 dys; 5th
off (w/n 10 yrs but more than 5 yrs)-240 dys; 6th and sub.
off ¢w/n 10 yrs but more than 5 yrs)-360 dys
II. CiC felony offs: 3rd off (w/n 5 yrs)-120 dys; 4th off
(w/n 5 yrs)-240 dys; 5th and sub. off (w/n 5 yrs)-360 dys
§§28.35.030(b) & (n) and 28.35.032(g) & (p)

Important. See Elecironic Monitoring below.

Mandatory Minimum Fine ($): 1. Cl A misd offs: 1st off-$250; 2nd off {w/n 10 yrs)-$500;
3rd off (w/n 10 yrs but more than 5 yrs)-$1,000; 4th off
{(w/n 10 yrs but more than 5 yrs)-$2,000; 5th off (w/n 10 yrs
but more than 5 yrs)-$3,000; 6th and sub. off (w/n 10 yrs
but more than 5 yrs)-$4,000
II. CIC felony offs (3rd or sub off w/n 5 yrs)-$5,000

Other Penalties:

Community Service: Yes® 1st off-At least 24 hrs; 2nd off-At least 160 hrs
§6§28.35.030(k) & 28.35.032(0) Discretionary for
subsequent offenses §12.55.055

Restitution (eg Victim's Fund) Yes The court may order a defendant to pay direct
compensation to a victim(s;. §12.55.045

'For either DWI offense convictions or for convictions for refusal to submit to a chemical test, a previnus off is considered to be gither
a previous chemical test refusal or a previous DWI conviction. §§28.35.030(k)(4}, 28.35.032(0) & 28.35.036(b)

f possible, this incarceration sentence is to be served in a community residential center. §§28.35.030(1) & 28.35.032(p)

3This community service is not an alternative to the mandatory minimum terms of imprisonment. For 3rd and subsequent offenses,
the length and type of community service is discretionary with the court.

Persons Under 21 Years Old. A person 214 but <21 yrs old commits an "infraction” if either (1) they operate a motor vehicle after
having consumed any quantity of alcohol or (2) they operate a motor vehicle w/n 24 hrs after having either been cited for or refused
to submit to a chemical test for such offense . The sanctions for these offenses are either a fine of not more than $1,000 or community
service. Community service may be offered to the defendant as an aliernative to all or part of the fine sanction. §§28.35.280(a) &
{(d; and 28.35.250(a) & (d) In addition, for the offense of operating a motor vehicle "after having consumed any quantity of alcohol”,
the driver's license is revoked via an administrative procedure for the following periods: st revocation-30 dys (mand); 2nd revocation-
60 dys (mand); 3rd revocation-90 dys (60 dys mand with limited driving privileges after this period); and, 4th or subsequent revocation-
1 yr (60 dys mand with limited driving privileges after this period). §28.15.183(d) & (f)

Electronic Monitoring. A person, who is ordered to serve a definite term of imprisonment, may be allowed to serve all or part of
this term by "electronic monitoring®. §12.55.015(e}(2) Comment: This provision may have abrogated "mandatory” imprisonment.

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. State v. Zerkel, 900 P.2d 744 (AlaskaApp. 1995) Note: Likewise, a person, who
has first been subjected to administrative licensing action for refusing to submit to a chemical test under the implied consent law, may
also be subsequently prosecuted, under this law, for the criminal offense of refusing to submit to such a test. This subsequent criminal
trial does not constitute double jeopardy. Arron v. City of Ketchikan, 927 P.2d 335 (AlaskaApp. 1996)
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ALASKA

Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: Ignition Interlock. As acondition of probation, if granted,
the court may order a defendant to only operate motor
vehicles equipped with ‘“ignition interlock” devices.
However, mandatory licensing sanctions still apply.
§12.55.102(a)

Incarceration Costs. Except for indigent defendants, an
offender may be required to pay the cost of their
incarceration. However, such cost is limited to a maximum
of $1,000. §§28.35.030(k) & 28.35.032(0)

EMS, Police, Fire Department Costs. A defendant may be
ordered to pay the reasonable costs of any "emergency
response” associated with an accident refated to the drunk
driving offense. Ar "emergency response” includes
emergency medical, law enforcement and fire department
services. §28.35.030

Administrative Licensing Actions:

Pre-DWI Conviciion Licensing Action: On p. 3-11, see Persous Under 21 Years Old and Double
Jeopardy.
Administrative Per Se Law: Yes 20.10 (BAC/BrAC See Footnote No. 3 on p. 3-9.)

§28.15.165(a)(1) & (d) Licensing revocation periods,
including the minimum mandatory periods, for 1st and sub
admin. actions are the same as for Ist and sub revocations
for DWI off convictions.

Other: None

Post DWI Conviction Licensing Action:
Type of Licensing Action

(Susp/Rev): Rev §28.15.181(a)(5) & (¢}
Term of License Withdrawal
(Days, Months, Years, etc.): 1st off-Not less than 96 dys; 2nd off (w/n 10 yrs)-Not less

than 1 yr; 3rd off (w/n 10 yrs)-Not less than 3 yrs; 4th and
sub. off (w/n 10 yrs)-Not less than 5 yrs §28.15.181(c)
See Footnote No. 1 on p. 3-11.

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for not less than I yr (1 yr mand) (not less than 3 yrs (3 yrs mand) if transporting hazardous materials) if, while
driving a CMV, they (1) have either a percent by wgt. of alc. in the blood 20.04, a blood alcohol concentration 240 milligrams of
alcohol per 100 milliliters of blood, or a breath alcohol concentration of >0.04 grams of alc. per 210 liters of breath, (2) are under the
influence of intoxicating liquor or any controlled substance or (3) refuse to submit to a breath test. For either (1) a second violation
or {2) a combination of two viclations of any of the above listed items, the "disqualification” is for life (10 yrs mand}. For either (1)
a subsequent violation or (2) a combination of more than two violations of any of the above listed items, there is a mandatory lifetime
"disqualification”. A person, who operates a CMV with a BAC/BrAC 20.04, while under the influence of any controlled substance
or who refuses to submit to a breath test, is also subject to the regular DWI/implied consent law criminal and administrative (licensing)
sanctions; this includes all mandatory sanctions. In addition, a CMV operator who has any "measurable” or detectable” amount of
alcohol in their system must be placed "out-of-service” for 24 hours. Special Note: This State's CDL implied consent faw also
requires that a CMV operator submit to a chemical test or tests (1) of their breath or blood for alcohol content or (2) of their blood or
urine for a controlled substance if there is “reasonable grounds to believe that the person was operating or driving a motor vehicle in
this state that was involved in an accident causing death or serious physical injury to another person.” Note: A similar provision in
the regular implied consent law, §28.35.031(g), was declared unconstitutional by the Alaska Court of Appeals; see the Special Note
onp. 3-9. §§28.15.165, 28.15.219, 28.33.030, 28.33.031(a)(1) & (2), 28.33.130, 28.33.140 and 28.35.032(D
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Sanctions Following a Conviction for a DWI Offense:

(continued)

Mandatory Minimum Term of
Withdrawal:

Other:
Rehabilitation:
Alcohol Education:
Alcohol] Treatment:
Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority:

Terms Upon Which Vehicle
Will Be Released:
Other:;

Miscellaneous Sanctions
Not Included Elsewhere:

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
State Has Such a Law:

Sanctions:

Criminal Sanction:

Imprisonment (Term):

Mandatory Minimum Term:

Fine ($ Range):

Mandatory Minimum Fine:

Administrative Licensing Action:

Licensing Authorized and
Type of Action:

Length of Term of
Licensing Withdrawal:

ALASKA

1st off-90 dys or 30 dys followed by a limited occupational
license for 60 dys with participation in an alcohol education
and treatment program §28.15.201(d); 2nd off {w/n 10
yrs)-1 yr; 3rd off (w/n 10 yrs)-3 yrs; 4th and sub. off (w/n
10 yrs)-5 yrs

Yes' §28.35.030(c)
Yes' §28.35.030(c)

Yes State Forfeiture of the vehicle used in subsequent
DWI offenses. This action is not mandatory. §28.35.036
N/A

Local Forfeiture. Under §28.35.038, municipalities may

enact ordinances to impeound/forfeit motor vehicles for
violations of local DWI/chemical test refusal laws.

None

See Footnote No. 3.

'For any DWI or refusal conviction, a defendant may be required to complete either an alcohol education or an alcohol treatment
program that the court feels is appropriate for that defendant before their license can be restored. §28.15.211(d) A defendant may
participate in this rehabilitation program either while incarcerated or while on probation. §§12.55.015(a)(10), 12.55.100(a)(5),
28.35.030() & 28.35.032(m)
“In some circumstances, a DWI related death may be considered second degree murder, Puzewicz v. State, 856 P.2d 1178 (AlaskaApp.

3Even though this State does not have a veh homicide statute, it, nevertheless, provides for license rev for a conviction of manslaughter
resulting from the operation of a motor vehicle, §28.15.181(a)(1) & (b)
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Other Criminal Actions Related to DWI: (continued)

Mandatory Action--Minimum
Length of License
Withdrawal:

Other:

Driving While License Suspended or Revoked

Where the Basis Was a DWI Offense: See Footnote No. 1.

Sanction:

Criminal:

Imprisonment (Term): Class A Misd-Not more than 1 yr §§12.55.135(a) &
28.15.291

Mandatory Minimum Term

of Imprisonment:

Fine ($ Range):
Mandatory Minimum Fine:

10 dys Also a mandatory period of 80 hrs of community
service. §28.15.291(b}(1XC) & (b)(3).

Not more than $5,600 §§12.55.035(b)(3)

$500 §28.15.291(b}1)(C) & (b)(3).

Administrative Licensing Actions:
Type of Licensing Action
(Susp/Rev): Rev §28.15.291(b}(4)
Length of Term of License
Withdrawal Action: Original rev extended not less than 90 dys
Mandatory Term of License
Withdrawal Action: Original rev extended not less than 90 dys

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No): No

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Termy):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

'H s Cl A misd to operate a CMV during either a CDL disqualification or a CDL out-of-service order. The sanctions for this offense
are a jail term <1 yr or a fine <$5,000. The following mand sanctions are imposed: 1st offense, jail for 20 dys (10 dys suspended)
plus not less than 80 hrs of community service; and, a subsequent offense (w/n 10 yrs), a 60 dy jail term and a fine of $1,000. And,
for both 1st and subsequent offenders, driving privileges cannot be restored for an additional 90 dys. §§12.55.035, 12.55.135 and
28.33.150(a}(4), (a)(5), (b)(4) & (¢)
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Other State Laws Related To Alcohol Use:

Laws Reguiring BAC Chemical Tests on

Persons Killed in Traffic

Accidents:

State Has Such a Law (Yes/No):

BAC Chemical Test Is Given to the

the Following Persons:

Driver:
Vehicle Passengers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase:
Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:

State Has a Dram Shop Law (Yes/No):

"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Commeon
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

Dram Shop Actions-Social Hosts:

Other:

No

21 (Year Eff: 1983) $§04.16.051, .052 & .060

21 There are exemptions for parents or physicians
furnishing alcoholic beverages to minors. §§04.16.050,
051 & .052

21 There are exemptions for parents or physicians
furnishing alcoholic beverages to minors. §§04.16.050,
051 & .052 '

Yes 1. Persons Who Hold Licenses Under the Alcoholic
Beverage Law-The law limits liability to situations where a
licensee has served alcoholic beverages either (1) to a person
under 21 years old or (2) to a drunken person in a
"criminally negligent” manner. §§04.16.030, 04.21.020(a}
& 04.21.080(a)(1)'*?

II. Alcoholic Beverage Law Violators-Persons, who serve
alcoholic beverages to individuals without obtaining the
appropriate licensees, are "strictly liable” for the injuries
caused by such individuals, while in an intoxicated
condition, after they consume such beverages.
§04.21.020(b)

No Note: Previous case, Nazareo v. Urie, 638 P.2d 671
(Alaska 1981}, was indirectly abrogated by the dram shop
statute.

No® §04.16.020 & Mulvikill v. Union 0il Co., 859 P.2d
1310 (Alaska 1993)

Alcoholic Beverage Law Violators-Persons, who serve
alcoholic beverages to individuals without obtaining the
appropriate licensees, are "strictly liable” for the injuries
sustain by such individuals, while in an intoxicated
condition, after they consume such beverages.
§04.21.020(b)

Kavorkian v. Tommy's Elbow Room, Inc., 694 P.2d 160 (Alaska 1985) (rehearing, 711 P.2d 521 (Alaska 1985)).

*The dram shop law, §04.21.020(2), has been held constitutional. Gonzales v. Safeway Stores, Inc., 882 P.2d 389 (Alaska 1994)
*Under §04.21.020(a), a social host is not liable for the injuries sustained by an intoxicated guest. Chokwak v. Worley, 912 P.2d 1248
(Alaska 1996)
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ALASKA

Other State Laws Related To Alcohol Use: (continued)

Criminal Action Against Owner or Employees

of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action: Cl A misd §§04.16.030 & 04.16.180
Term of Imprisonment: Not more than 1 yr §12.55.135(a)
Fine ($ Range): Not more than $5,000 §12.55.035(b)(3) For organizations,

Adminjstrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Owners or
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

the fine is not more than $200,000. §12.55.035(c)}{1)(B)

Yes §04.16.180

ist conviction-45 day susp; 2nd conviction-90 day susp;
3rd and/or subsequent convictions-Discretionary No time
limit is given in the statute. Note: The susps and revs are
not mandatory. §04.16.180

Type of Criminal Action: Cl A Misd §§04.16.052 & 04.16.180
Term of Imprisonment: Not more than 1 yr §12.55.135(a)
Fine ($ Range): Not more than $5,000 §12.55.035¢(b)(3) For organizations,

Administrative Actions Against Owners of
Establishments That Serve Alcoholic
Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No):
Length of Term License Withdrawal:

Anti-Happy Hour Laws/Regulations:

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic
Beverages in the Passenger Compartment
of a Vehicle:

Open Container Law (Yes/No):
Anti-Consumption Law (Yes/No):

19th Edition
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the fine is not more than $200,000. §12.55.035(c)(1)(B)

Yes §04.16.180

1st conviction-45 day susp; 2nd convictions-90-day susp;
3rd and/or subseguent convictions-Discretionary No time
limit is given in the statute. Note: The time limitations are
not sandatory.

Yes §04.16.015

Yes Applies only to drivers §28.35.029
Yes Drivers only 13 Alaska Administrative Code 02.545(a)



JURISDICTION:
General Reference:

Basis for a DWI Charge:
Standard DWI Offense:
Itlegal Per Se Law (BAC):

Presumption (BAC):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:

Implied Consent Law:

Arrest Required (Yes/No):

Implied Consent Law Applies to
Drugs (Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Other Information:

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood:
Urine:
Other:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):
Antj-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanction for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):
Administrative Licensing Action

(Suspension/Revocation):
Other:

AMERICAN SAMOA
American Samoa Code Annotated (Updated through 1987)

Under the influence of intoxicating liquor §22.0707(a)

None

20.08 §22.0607(2)(3)

Under the influence of (1} Any Narcotic Drug or (2) Any Other
Drug §22.0707(a)

No
Yes §22.0601
No

Yes (Criminal & Civil Cases) §22.0603

Yes §22.0601
Yes §22.0601
Saliva §22.0601

No

Yes Limited A DWI charge cannot be piea bargained to 2 lessor
offense if the alcohol offense was related to an accident that caused
either vehicle damage or personal injury. §22.0707(b)

No'

N/A

N/A

'For general PSI provisions, see §46.1908. There are no specific alcohol screening requirements.
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AMERICAN SAMOA

Sanction for Refusal to Submit to a
Chemical Test: (continued})

Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail):
Administrative Licensing Action
(Suspension/Revocation):
Other:

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment:
Term (Day, Month, Years,

Etc.);

Mandatory Minimum Term:
Fine:
Amount ($ Range):
Mandatory Min. Fine ($):

Other Penalties:
Community Service:
Restitution

(eg Victim's Fund):
Other:

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:
Other:

Post DWI Conviction Licensing Action:

Type of Licensing Action
(Suspension/Revocation):

Term of License Withdrawal
(Days, Months, Years, etc.):
Mandatory Minimum Term of

Withdrawal:

None

Susp 90 dys (Appears to be mandatory) §22.0608

Class A Misd-Not more than 1 yr §§22.0707 & 46.2301(5)
None

Not more than $1,000 §46.2102(a)(1)
None

Yes Paid by the defendant to a victim §846.2001 & 46.2002

None

Susp/Rev (for all offenses) §22.0211 See Footnotes Nos. 1,2 &
3.

1st off-6 mos; 2nd off-2 yrs; 3rd off-Permanently §22.0211

1st off-6 mos; 2nd off-2 yrs; 31d off-Permanently

'"The driver's license may be permanently revoked for any DWI offense if it is shown that the driver has a "drinking pattern which
indicates that {they] cannot safely operate a motor vehicle." §22.0211(a)(4)
*The suspension period may be doubled if the defendant has caused either an injury or a death to another person. 22.0211(b)

3Either suspension or revocation for the periods indicated.
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AMERICAN SAMOA

Sanctions Following a Conviction for a DWI Offense: (continued)

Qther:
Rehabilitation:
Alcohol Education:
Alcohol Treatment:

Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority:
Terms Upon Which Vehicle
Will Be Released:
Other:

Miscellaneous Sanctions
Not Included Elsewhere:

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
Jurisdiction Has Such a Law:
Sanctions:

Criminal Sanction:
Imprisonment (Termy):
Mandatory Minimum Term:

Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and

Type of Action:

Length of Term of

Licensing Withdrawal:

Mandatory Action--Minimum

Length of License

Withdrawal:

Other:

Yes Felony §§22.0706, 22.0708 & 46.3102(b)!

Not more than § yrs §§22.0706 & 22.0708
None

Not more than $5,000 §§22.0706 & 22.0708
None

Susp or Rev §22.0203 See Footnotes Nos. 2, 3 and 4.

1st off-180 dys; 2nd & sub off-2 yrs See Footnote Nos. 2 & 4.

None

'Sec. 22.0708 concerns a death related to a DWI offense whereas §22.0706 concerns a death caused by the operation of a vehicle for
other traffic law violations. However, the criminal sanctions for a violation of these sections are the same.

“The suspension period may be doubled. §22.0213(b)
*Either suspension or revocation for the periods indicated.

*These susp/revs apply enly to violations of §22.0706. For violations of §22.0708, see Administrative Licensing Actions for a Post

DW1 Offense Cenviction and Footnote No. 2 on p. 3-18.
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AMERICAN SAMOA

Other Criminal Actions Related to DWI: (continued)

Driving While Suspended or Revoked
Where the Basis Was a DWI Offense:
Sanction:
Criminal:
Imprisonment:
Mandatory Minimum Term
of Imprisonment:
Fine ($ Range):
Mandatory Minimum Fine:
Administrative Licensing Actions:
Type of Licensing Action
(Suspension/Revocation):
Length of Term of License
Withdrawal Action:

Mandatory Term of License
Withdrawal Action:

Other:

Habitual Traffic Offender Law:

Jurisdiction Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Revocation While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:
Imprisonment (Term):
Mandatory Minimum Term of
Imprisonment:
Fine ($ Range):
Mandatory Minimum Fine ($):
Licensing Actions (Specify):

19th Edition

Class I» Felony Not more than 5 yrs §§22.0233 & 46.2301(4)

90 dys §22.0223
Not more than $5,000 §46.2101(a)(1)
None

Susp §22.0219

If convicted of driving while suspended, extend the period of susp.
for a like period (unless otherwise directed) §22.0219

If convicted of driving while suspended, extend the period of susp.
for a like period (unless otherwise directed) §22.0219

No Note: This jurisdiction does not have a per se habitual traffic
offender law. However, the law does provide for permanent license
revocation if a person has been convicted of 3 serious traffic offenses

(e.g., DWI) w/n 10 yrs. §§22.0213(2)(3) .
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Other Laws Related To Alcoho] Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic

Accidents:
State Has Such a Law {Yes/No): None
BAC Chemical Test Is Given to the
Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21 (Sales Only) (Year Eff: 1961) §27.0531(a)(1)
Minimum Age (Years) Possession: None
Minimum Age (Years) Consumption: None

Dram Shop Laws and Related Legal Actions:
Jurisdiction Has a Dram Shop Law (Yes/No): No
"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the Case (Case
Citation): n.a.
Dram Shop Actions-Social Hosts:
Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

Type of Criminal Action: Class B Misd §§27.0531 & 27.0534
Term of Imprisommnent: Not more than 6 mos §46.2301(6)
Fine ($ Range): Not more than $500' §46.2102(a)(2)

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No): Yes Susp/Rev §27.0533
Length of Term of License Withdrawai: 1st off-30 dy susp; 2nd off-60 dy susp; 3rd off-Rev Note: The
period of revocation is not specified in the statute.

'For corporations, the fine is not more than $2,000. §22.2103(2)(3)
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Other laws Related to Alcohgl Use: (continued)

Criminal Actions Against Ownoers ot
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type

of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

Type of Criminal Action: Class B Misd §§27.0531 & 27.0534
Term of Imprisonment: Not more than 6 mos §46.2301(6)
Fine ($ Range): Not more than $500' §46.2102(a)(2)

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the
Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No): Yes Susp/Rev §27.0533
Length of Term License Withdrawal: 1st off-30 dy susp; 2nd off-60 dy susp; 3rd off-Rev Note: The
period of revocation is not specified in the statute.

Anti-Happy Hour Laws/Regulations: None

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:
Open Container Law (Yes/No): Yes §27.0532
Anti-Consumption Law {Yes/No): Yes (Driver and passengers} §27.0532

'For corporations, the fine is not more than $2,000. §22.2103(a)(3)
Special Note: The definitions for "alcoholic beverage" and "beer™ are as follows. "Alcoholic Beverage means beer, distilled spirit,

wine or liquor which contains eight percent or mere alcohol by weight”. §27.0501(1) However, beer is defined as having an alcoholic
content less than eight percent alcohol by weight. §7.0501(6)
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STATE:
General Reference:

Basis for a DWI Charge:

Standard DWI Offense:
Illegal Per Se Law (BAC/BrAC):

Presumption (BAC/BrAC):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:

Implied Consent Law:

Arrest Required (Yes/No):

Implied Consent Law Applies to
Drugs (Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Other Information:

ARIZONA
Arizona Revised Statutes Annotated

Under the influence of intoxicating liquor §28-1381(A)(1)

I. 20.10"** and Any Controlled Substance in a Person's
Body*** §28-1381(A)(2) & (3)

1. 20.18° §28-1382(A)

Persons Under 21 Years Gld. Operating a motor vehicle with
any "Spirituous Liquoer" in their body. §§4-244(33) & 4-246(B)
>0.10° §28-1381(G)(3)

Under the influence of (1) Any Drug, a vapor releasing substance
containing a toxic substance or (2) a combination of liquor, drugs
or toxic vapor releasing substance if the person is impaired to the
slightest degree. §28-1381(A)(1)

For Commercial Motor Vehicle Operators, see p. 3-27.

Yes §28-1322 Based on reasonable suspicion of a DWI offense.
Yes® §28-1321{A)
Yes® §28-1321(A)

Yes (Criminal & Civil Cases) §28-1388(D)
I. Persons (e.g, medical facility personnel), who collect bleod,

urine or other bodily substances from drivers, may be requested
by law enforcement authorities to supply samples of such
substances to them for testing. §28-1388(E)

II. Blood or urine samples can also be obtained via search
warrants. §28-1321(D)y(1)

Chemical Tests of Other Substances for Alcohol
Concentration Which Are_Authorized Under
the Implied Consent Law:

Blood: Yes §28-1321
Urine: Yes §28-1321
Other: "Other bodily substances" §28-1321

"This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0,10 or more.
*Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath. §28-101(2)

JA person is not guilty of operating a motor vehicle with a controlled substance in their body if they are legally entitled to use these
drugs. §28-1381(D) Nevertheless, it is still illegal under §28-2881(A)(1) for such a person to operate a motor vehicle while under
the influence of such substances. §28-1381(B)

“The illegal per se provision (previously codified as §28-692(A)(3)), that prohibits the operation of a motor vehicle with a controlled
substance in the body, was held to be constitutional. State v. Phillips, 873 P.2d 706 (Ariz.App. 1994), & State v. Hammonds, 968
P.2d 601 (Ariz. App. 1998) (Review denied by the Arizona Supreme Court, 1998 Ariz. LEXIS 615)

SDriving at or above this level is considered to be driving "while under extreme influence of intoxicating liquor.” §28-1382(A)
$Under a separate implied consent law, a law enforcement office can request a driver to submit to a chemical test for either alcohol
concentration or drug content if the driver is involved in an accident that caused either a death or a serious physical injury and either
(1) there is "probable cause to believe” that the driver caused the accident or (2) the driver was issued a citation for a traffic offense
(e.g., a drunk driving offense, racing on the highway, reckless driving, or other "moving traffic violation"). The sanctions for refusing
to submit to this test are the same as for refusing to submit to test under the regular implied consent law (§28-1321). §28-673
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Adiudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/No): Yes §28-1387(H)"
Pre-Sentercing Investigation Law (PSI)
(Yes/No): Yes Alcohol Screening Required §28-1387(B)

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action

{Susp/Rev): None
Other:

Retusal to Take Implied Consent
Chemical Test:

Criminal Sanction {Fine/Jail): None
Administrative Licensing Action
{Susp/Rev): 1st refusal-12 mo susp (mand); sub refusal {w/n 60 mos)-2 yr
susp (mand) §28-1321{G)(3) & (L}
Other: A person under 21 years old, who has been arrested for a

violation of §4-244(33) {driving with any amount of "spirituous
liquor” in their body) is subject to the implied consent law. §28-

1321{A)(1)
Sanctions Following a Conviction for a DWI Offense:
Criminal Sanctions: See Child Endangerment and Double Jeopardy below.

Important: For persons under 18 yrs old, see Miscellaneous
Sanctions on p. 3-28.

Imprisonment/Fine/Term: I. 1st off-C] 1 misd-Not more than 6 mos {with 10 con dys),
Not more than $2,500; 2nd off’(w/n 60 mos)-Cl 1 misd-Not
meore than 6 mos {(with 90 dys), not more than $2,500
. 0.18 Offense-1st off-C1 1 misd-Not more than 6 mos (with
30 con dys), Not more than $2,500; 2nd off* (w/n 60 mos)-Cl
1 misd-Not more than 6 mes (with 120 dys), not more than
$2,500

"Except for another violation of the this article [the drunk driving law provisions], the state shall not dismiss a charge of violating any
provision of this article unless there is an insufficient legal or factual basis to purse that charge.” §28-1387(H)

’For sentence enhancement purposes, a prior off includes any previous drunk driving offense.

Child Endangerment. A person commits a Cl 6 felony (Aggravated DWI), if they violate the drunk driving laws while transporting
a passenger who is <15 yrs old. Sanctions: Imprisonment-1st Off-1 yr; with one prior felony conviction-1 to 2.5 yrs; with two or
more prior felony convictions-3 t0 4.5 yrs; fine-$150,000. Minimum Sanctions : For 1st & 2nd offs the minimum sanctions for drunk
driving offenses apply. The minimum applicable sanction will depended on whether the offender was convicted under §28-1381 or
§13-1382 (0.18 offense); and, for 3rd or sub offenses, the minimum sanctions are the same as for multiple offenses under the
Aggravated DWI law. §§13-604(A), (C) & (U)(1)(a), 13-701(C), 13-801, and 28-1383(A)(3), (F), (G) & (L)(2)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. Stafe v. Nichols, 819 P.2d 995 (Ariz.App. 1991), & Snow v. Superior Court of
Arizona, 903 P.2d 628 (Ariz.App. 1995)
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Sanctions Following a Cenviction for a DWI Offense:
(continued)

IM. Aggravated DWI*-CI 4 felony-2% to 12 yrs!, net more
than $150,000 §§13-604, 13-701, 13-707, 13-801, 13-802, 28-
1381, 28-1382 & 28-1383
Special Note: For sanctions related to Aggravated DWI based on
a DWI offense and vehicle operation while suspended or revoked
for DWI, see "Driving While Suspended or Revoked Where the
Basis Was a DWI Offense” on p. 3-28.
Persons Under 21 Years Old. Operating a motor vehicle with
any "Spirituous Liquer" in their body. Cl 1 misd-Net more
than 6 mos/not more than $2,500 §§4-244(33) & 4-246(B),
13-701, 13-707, 13-801 & 13-802

Mandatory Minimum Term: I. 1st off-24 cons hrs® §28-1381¢J) 2nd off® (w/n 60 mos)-30
con dys” §28-1381(L)
II. 0.18 Offense-1st off-10 con dys®> §28-1382(E); 2nd off® (w/n
60 mos)-60 con dys®> §28-1382(G)
M. Aggravated DWI*-3rd off (w/n 60 mos)-4 mos* §28-
1383(D); 4th and sub. off (w/n 60 mos)-8 mos® §28-1333(E)
Persons Under 21 Years Old. Operating a motor vehicle with
any "Spirituous Liquer" in their body. None

Mandatory Minimum Fine ($): 1. 1st off Cl 1 misd-$250; 2nd off Cl 1 misd (w/n 60 mos)-$500;
II. 0.18 Offense- Cl 1 misd-$250 (and a $250 assessment); 2nd
off Cl 1 misd {(w/n 60 mos)-$500 (and a $250 assessment)
III. Aggravated DWI*- Cl 4 felony-None
Persons Under 21 Years Old. Operating a motor vehicle with
any "Spirituous Liquor" in their body. None

Other Penalties:

Community Service: 1st & 2nd offs (including 0.18 offs)-Yes® Discretionary with the
court The number of hrs is not specified in the law, §§28-
1381(I)(3) & (K)(3) and 28-1382(D)}(4) & (F)(4); 31d and sub
off-Community service cannot be assigned. §11-459(R)

Restitution

(eg Victim's Fund): Yes A victims' compensation fund §41-2407 Where there was
an economic loss to a victim, the Court may order that all or any
portion of the fine be allocated as restitution. §13-804

Other: Driver Training Course. A person may be required to attend

and successfully complete a driver training course. §28-1706

Imprisonment sanctions for Cl 4 felony: 1st Off-2% to 3 yrs; with one prior felony conviction-3 to 6 yrs; with two or more prior
felony convictions-8 to 12 yrs. §§13-604(A), (C) & (U)(1)(a)

Provided the defendant completes an alcohol/drug screening, counseling, education/treatment program.

3For sentence enhancement purposes, a prior off includes any previous drunk driving offense.

*A limited furlough may be granted. §31-233(B)

*1st offenders are eligible of community service after they have severed 24 con hrs in jail. 2nd offenders are eligible for community
service after they have served 15 con dys in jail. §§9-499.07(N) & 11-459(M)

*Definition of Aggravated DWI Based on Prior Offenses. "Within a period of sixty months commits a third or subsequent violation
of section 28-1381 [regular DWI offense], section 28-1382 [0.18 offense] or this section [§28-1383] or is convicted of a violation of
section 28-1381, section 28-1382 or this section and has previously been convicted of any combination of convictions of section 28-1381
or 28-1382 or this section....” §28-1383(A}2)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: (continued) Probation (Discretionary). 1st or 2nd offense (including 0.18
offenses)-Not more than 5 yrs; Aggravated DWI Offenses*-Not
more than 10 yrs §13-902(B)
Assessments. Under §§12-116.01 & 12-116.02, the court is to
levy respectively penalty assessments of 47 % and 13 % of the fine
imposed. These assessments may be waived if they would work
a hardship on the offender or their family.

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action: See Double Jeopardy on p. 3-24.
Administrative Per Se Law: Yes :0.10 (>0.04 for Commercial motor Vehicle Operators)
(For BAC/BrAC Standards, see Footnote No. 2 on p. 3-23.)
Susp-Not less than 90 cons dy (30 cons dys mand)® §28-
[385(A) & (E)

Special Note: The procedures of the admin. per se law also
apply to persons who are under 21 years old and who have been
arrested for a violation of §4-244(33) (driving with any amount
of "spirituous liquor” in their body). Comment: The admin per
se law does not appear to actually authorize a lic. susp. for a
viclation of §4-244(33). It may well be that the legislature
intended to impose admin. per se license susps. for a §4-244(33)
offense but the language used in the admin. per se law is not
clear on this point. .

Other: Under §§28-3306(A)(1) and 28-3315(A), it may be "possible” to
susp/rev a person's license for not more than 1 yr if they have
"committed” an off that usually requires license rev (e.g., a 2nd
DWI off). Such action may be taken without a preliminary
hearing. Comment: Such action could occur prior to a
conviction.

Post DWI Conviction Licensing Action:
Type of Licensing Action

(Susp/Rev) and Term

of License Withdrawal: I. Except as noted in II, 1st off (including 0.18 offs)-Susp-not
less than 90 con dys ner more than 1 yr?; 2nd off (including
0.18 offs)-Rev-1 yr’; Aggravated DWI offenses*-Rev-3 yrs
II. Driving under the influence of a controlled substance or with
any amount of a controlled substance in the body: Lst off or 2nd
_off (w/n 60 mos)-Rev-1 yr?; Aggravated DWI offenses*-Rev-3
¥Is
§§28-1381(K)(4), 28-1382(F)(5), 28-1383(J)(1), 28-1387(D), 28-
3304(A)(2), (8) & (%) and 28-3315

'For an admin. per se violation, where there has not been (1) serfous physical injury, (2) a prior drunk driving offense conviction w/n
60 mos or (3) a refusal to submit to a chemical test w/n 60 mos, the license suspension period is not less than 30 cons days (mandatory)
and a restricted license for not less than 60 cons days. §28-1385(F)

*This licensing action does not apply to 1st and 2nd offenders who have been suspended pursuant to either the implied consent or the
admin. per se laws. §28-1387( D)

*See the Definition of Aggravated DWI Based on Prior Offenses on p. 3-25.
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Persons Under 18 Years Old. A person <18 yrs old, who is
convicted of either a DWI offense (under either §28-1381 or §28-
1382 [0.18 offense]) or driving with any "spirituous liquor in
their body" (under §4-244(33)), is subject a susp for 2 yrs.
However, if they are convicted of an Aggravated DWI offense
(§28-1383), they are subject to a susp for 3 yrs. This licensing
actions is in addition to any other sanctions that may be imposed.
This action is not mandatory. Restricted driving privileges are
available. §28-3320

Persons >18 but <21 Years Old. Comment: There appears to
be no licensing sanction against a person, who is =18 but <21
years old and who operates a motor vehicle with any "spirituous
liquor” in their body. §§4-244(34) & 4-246(B).

Mandatory Minimum Term of

Withdrawal: ALL OFFENSES: 1st off-90 con dys'®* 2nd off-1 yr® 3rd & sub
off-3 yrs
Other:
Rehabilitation:
Alcohol Education: 1st or 2nd off-Yes® §28-1387(B)
Alcohol Treatment: 1st. 2nd, 3rd or sub. offs-Yes' §28-1387(B)

Vehicle Impoundment/Confiscation:

Authorized by Specific
. Statutory Authority: Forfeiture (Mandatory). The vehicle used in the offense and
owned by the offender is forfeited for (1) a 3rd or subsequent
DWI offense, (2) a DWI offense while transporting a child <15
yrs old or (3) a DWI off while their license is still suspended or
revoked for a prior DWI off. §28-1384(A)

'For a drunk driving offense conviction, where there has not been (1) serious physical injury, (2) a prior drunk driving offense
conviction w/n 60 mos or (3) a refusal to submit to a chemical test w/n 60 mos of the DWT offense, the license suspension period is
not less than 30 cons dys (mandatory) and a restricted license for not less than 60 cons dys. §§28-1385(F) & 28-1387(E)

*This suspension does not apply to 1st or 2nd offenders who have been suspended pursuant to either the implied consent or admin. per
se laws. §28-1387(D)

*If a defendant has been ordered to participate in either an alcohol education or treatment program, their license cannot be restored until
they prove that they have completed such program. §28-3319(C)

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for not less than 1 yr {1 yr mand) (not less than 3 yrs (3 yrs mand) if transporting hazardous materials) if, while
driving a CMV, they (1) have a BAC/BrAC >0.04 (For standards, see Footnote No. 2 on p. 3-23.) or (2) are under the influence of
intoxicating liquor or a controlled substance. For a subsequent violation, the "disqualification” is for life. A CMYV operator is subject
to the normal DWI sanctions. Under the regular DWI law, it is it is illegal per se for a person to drive a CMV with a BAC/BrAC
20.04. Also, a CMV operator is subject to the sanctions and procedures of the admin. per se law if they operate a CMV with a
BAC/BrAC 20.04. (Again, for BAC/BrAC standards, see Footnote No. 2 on p. 3-23.) §§28-101(2), 28-101(7), 28-1301, 28-
1381(A)(4), 28-1385(A)(2)(b), 28-1501(3) & (5) and 28-3312 The State has also adopted Federal CDL disqualification (which are
similar to the above actions) and out-of service provisions via §28-5204(B). Under these provisions, a person holding a CDL must
be placed "out-of-service” for 24 hrs if they operate a CMV with any measurable or detectable amount of alcohol in their system. 49
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CFR 383.51 & 392.5
Sanctions Following a Conviction for a DWI Offense:
(continued)

Terms Upon Which Vehicle
Will Be Released: N/A
Other: None

Miscellaneous Sanctions

Not Included Elsewhere: Home Detention (Work Release). Only 1st and 2nd DWI
offenders (including 0.18 offenders) are eligible for the "home
detention” {or work release) program. However, before starting
this program 1st offenders must complete 24 con hrs in jail and
2nd offenders must complete 15 con dys in jail. §§9-499.07(N)
and 11-459(M) & (R)
Ignition Interlock. The court SHALL require persons, who are
convicted of the following offenses, to equip vehicles that they
operate with "ignition interlock” devices for 1 yr at the
conclusion of the license susp/rev period: (I} A 2nd drunk
driving offense under §28-1381; {2) a 3rd or subsequent drunk
driving offense under §28-1383 (Aggravated DWI); (3} a drunk
driving offense where the offender is driving on either a
suspended or revoked license for a prior DWI offense or a prior
admin. per se violation (Aggravated DWI); (4) a Istor2nd 0.18
offense; and, (5) a drunk driving child endangerment offense.
§§28-1381(K){4), 28-1382(D)(5) & (F)(5) and 28-1383(J)(1)

Incarceration Costs. All drunk driving law offender must be
assessed the costs of their incarceration. The costs charged are
based on the offender’s financial capabilities. §28-1444

EMS Costs. A person convicted of a DWI offense, who as a
result of such offense has negligently caused an accident that
resulted in an emergency response, is liable for the expenses
associated with the response. §28-1386(A)

Prison Furlough. Available for 3rd & sub. offenders §31-233
Drunk Driving Offenders (including 0.18 offenders) Under 18
Years Old. 1st off-Incarceration for 24 con hrs; sub off (w/n 60
mos)-Incarceration for 30 con dys in a juvenile detention center
or in the dept of juvenile corrections. In addition, 1st or sub
offenders are subject to a fine of $100 to $500 plus at least 80 hrs
of community service. They must also undergo alcohol screening
and may, depending upon the results of the screcning, be required
to attend an alcohol education or treatment program. §§8-232.01
and 8-343(A), (B) & (D)

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
State Has Such a Law: No!

'A person, who causes a death while committing certain traffic violations (failure to stop  red light, fatlure to yield to on coming traffic
while making a left turn and failure to stop at a stop sign), is subject to a "civil penalty” of not more than $1,000 and must complete
a Traffic Survival School. §28-672(C) & (D)
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Other Criminal Actions Related to DWI: (continued)

Sanctions:

Criminal Sanction:
Imprisonment (Term):
Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and

Type of Action:

Length of Term of
Licensing Withdrawal:
Mandatory Action--Minimum
Length of License
Withdrawal:

Driving While License Sugpended or Revoked
Where the Basis Was a DWI Offense:

Sanction:
Criminal:
Imprisonment (Term):

Mandatory Minimum Term
of Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Actions:
Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:

ARIZONA

Note: License rev for 3 yrs for any homicide resulting from the
operation of a motor veh. §§28-1704(1) & 28-1715(D)(1)

See Footnote No. 1 below.

Cl 1 Misd-Not more than 6 mos Cl 4 Felony-Any DWI off and
driving on a susp/rev lic. for a previous DWI conviction®
(Aggravated DWI)-2Y; to 12 yrs® §§13-701, 13-707, 13-801,
13-802, 28-1716, 28-1383 & 28-3473(B)

Cl 1 Misd off-48 cons hrs §28-3473(B) Cl 4 Felony ofi-4 mos
§28-1383(D)

Ci 1 Misd off-Not more than $2,500 §13-802 Cl 4 Felony off-
Not more than $150,000 §13-801

Assessments. An offender is also subject to assessments which
can be <60% of the fine imposed. §§12-116.01 & 12-116.02
None

See Ignition Interlock on p. 3-28,

CI 1 Misd off-For driving while suspended-Susp For driving
while revoked-Rev §28-3473(D) CI 4 Felony-Rev §28-1383(1)

Cl 1 Misd off-Susp equal to original susp period not to exceed
one yr form the date of reinstatement Rev for one additional yr
of rev §28-3473(D) €l 4 Felony-3 yrs §28-1383(D)

'I. The law specifically provides that the sanctions given also apply to persons who operate a CMV during a CDL disqualification.
II. The law provides for the following sanctions for a violation of an "out-of-service" order. A civil penalty of at least $1,000. §28-
5241(B), (D)(1) & (F) In addition, a person is subject to the following CDL disqualification periods: _Lst violation-90 dys (mand); 2nd
violation (w/n 10 yrs)-1 yr (mand); and, 3rd or sub violation (w/n 10 yrs}-3 yrs (mand). If the violation involved the transportation
of hazardous materials, the disqualification periods are as follows: 1st violation-180 dys (mand); and, 2nd or sub violation (w/n 10

yrs)-2 yrs {mand). §28-3312(B} & (C)

See "Forfeiture" under Vehicle Impoundment/Confiscation on p. 3-27.
*Imprisonment sanctions for C1 4 felony: 1Ist Off-2'% to 3 yrs; with one prior felony conviction-3 to 6 yrs; with two or more prior

felony convictions-8 to 12 yrs. §§13-604(A), (C) & (U)(1)a)
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Other Criminal Actions Related to DWI: (continued)

Mandatory Term of License
Withdrawal Action:

Habitual Traffic Qffender Law:

State Has Such Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on

Persons Killed in Traffic

Accidents:

State Has Such a Law {Yes/No):

BAC Chemical Test Is Given to the

the Following Persons:

Driver:
Vehicle Passengers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase:

Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

19th Edition

Cl 1 Misd off-Susp equal to original susp period not to exceed
one yr form the date of reinstatement Rev for one additional year
§28-3473(D) CI 4 Felony-3 yrs §28-1283(1)

No

Yes §28-2642

Yes §28-2642
No
No

21 (Year Eff: 1585) §§4-101(16), 4-101(27) and 4-244(9) &
(16)

21 There is an exemption for religious services or ceremonies.
§§4-101(16), 4-101(27), 4-244(9) & 4-249

21 There is an exemption for religious services or ceremonies.
§84-101(16), 4-101(27), 4-244(9) & 4-249




Other State Laws Related To Alcohol Use: (continued)

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No):

“Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

Dram Shop Actions-Social Hosts:

Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

ARIZONA

Yes §4-311'%2

Yes Ontiveros v. Borak, et al., 667 P.2d 200 (Ariz. 1983)%, &
Brannigan et al. v. Ray Buck, 667 P.2d 213 (Ariz. 1983)

Yes (Limited) Liability is limited to the actions of intoxicated
minors. §84-301, 4-312(B), Estate of Hernandez v. Board of
Regents, 866 P.2d 1330 (Ariz. 1994)*, Petolicchio v. Sanata
Cruz County Fair, 856 P.2d 1342 (Ariz. 1994), Knoell v.
Cerkvenik-Anderson Travel, Inc., 891 P.2d 861 (Ariz.App.
1994), Bruce v. Chas Roberts Air Conditioning, Inc., 801 P.2d
456 (Ariz.App. 1990), & Keckonen v. Robles, 705 P.2d 945
(Ariz.App. 1985).

None®

Cl1 Misd §§4-244(14) & 4-246(B)
Not more than 6 mos §13-707(A)
Not more than $2,500 for individuals §13-802(A); not more than

$20,000 for businesses §13-803 Assessments. An offender is
also subject to assessments which can be <60% of the fine
imposed. §§12-116.01 & 12-116.02

Administrative Actions Against Owners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Yes Susp or rev’ §4-210(A)(9)
Length of term not fixed

'The law, §4-311, limits liability to situations where the injury causing patron was either (1) "obviously intoxicated” or (2) "under the
legal drinking age". Furthermore, §4-312(B) (declared unconstitutonal See Footnote No. 2.) provides that §4-311 is the exclusive
remedy in dram shop actions.

Under Article 18, §6 of the Arizona Constitution, & person has the right to a full recovery for any injuries sustained. However, §4-
312(B) restricts an injured persons right to a full recovery in dram shop situations by providing that §4-311 is the exclusive remedy
available at law. And, as noted above in Footnote No. 1, this later provision restricts liability to certain factual situations. As a result,
the Arizona Court of Appeals declared §4-312(B) unconstitutional and held that an injured party in a dram shop type action has the right
to full recovery via common law negligence under Ontiveros. Accordingly, the court determined that the plaintiff did not have to
establish that the injury causing patron was "obviously intoxicated". Young through Young v. DFW Corp., 908 P.1 (Ariz. App. Div.
2 1995) {Review denied by the Arizona Supreme Court.) Note: Since the matter was not argued by the parties, the court, in Young,
specifically stated that it would not address the issue of whether the restrictions contained in §4-311 are unconstitutional.

*Note: Sec. 4-312(A), which abolished commercial server Lability in situations involving injuries sustained either (1) by a patron due
to his/her own intoxication or (2) by a patron as the result of an accompanying intoxicated patron's actions, was declared in violation
of the State's constitution. Schwab v. Marley, 793 P.2d 1088 (Ariz. 1990)

“In lieu of or in addition to either suspension or revacation, a licensee may be subject to a civil fine of $200 to $3,000. §4-210.01
*See remanded case on appeal to the State supreme court for the second time, Estate of Hernandez v. Flavio, 930 P.2d 1309 (Ariz.
1897).
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ARIZONA

Other State Laws Related To Alcohol Use: {continued)

Criminal Actions Against Owners or

Emplovees of Establishments that Serve
Alcoholic Beverages or the Wrong Type

of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

Type of Criminal Action: Cl 1 Misd' §§4-244(9) & 4-246(B)
Term of Imprisonment: Not more than 6 mos §13-7G7(A)
Fine ($ Range): Not more than $2,500 for individuals §13-802(A); not more than

$20,000 for businesses §13-803 Assessments. An offender is
also subject to assessments which can be <60% of the fine
imposed. §§12-116.01 & 12-116.02

Administrative Actions Against Owners of
Establishments That Serve Alcoholic
Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp or rev? §4-210(AX9)
Length of Term License Withdrawal: Length of term not fixed
Anti-Happy Hour Laws/Regulations: Yes® §4-244(24)

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcohotic
Beverages in the Passenger Compartment

of a Vehicle:
Open Container Law (Yes/No): Yes §4-251(A)2)
Anti-Consumption Law (Yes/No): Yes Driver & passengers §4-251(A)(1)

!Special Nete: In addition to the sanctions given, under separate provisions of the law, it is a Class 2 misdemeanor to give or furnish
"spirituous liquor" to a person who is under 21 years oid. The sanctions for this offense are a jail term of not more than 4 mos and/or
a fine of not more than $750. §§4-244(16), 4-246(A), 13-707(A) & 13-802(B)

%In lieu of or in addition to either suspension or revocation, a licensee may be subject to a civil fine of $200 to $3,000. §4-210.01
3The Arizona Court of Appeals has held that the Anti-Happy Hour Law applies enly to the number of drinks sold. This law does not
limit the alcoholic content or size of such drinks. Callender v. Transpacific Hotel Corp., 880 P.2d 1103 (Ariz.App. Div. 2 1993)
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. STATE: ARKANSAS

General Reference: Arkansas Code Annotated

Basis for a DWI Charge:

Standard DWI Offense: Intoxicated’ §§5-65-102(1) & 5-65-103(a)
For Persons Under 21 Years Old-Under the Influence’ §5-65-
303(a) See the Special Note below.

Itfegal Per Se Law (BAC/BrAC): >0.10° §§5-65-103(b) & 5-65-204(a)
For Persons Under 21 Years Old-20.02 but <0.10° §5-65-
303(b) See the Special Note below.

Presumption (BAC): None
Types of Drugs/Drugs and Alcohol: Any Intoxicant® or Controlled Substance! §§5-65-102(1) &
5-65-103(a)

For Persons Under 21 Years Old-Under the Influence! See the
Special Note below.
Other: For Commercial Motor Vehicle Operators, see p. 3-35.

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: No
Implied Consent Law:
Arrest Required (Yes/No): No* §8§5-65-202 & 5-65-309(a)
Implied Consent Law Applies to
Drugs (Yes/No): Yes §5-65-202
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) Weaver v. City of Fort Smith, 777 5. W .2d
867 (Ark.App. 1989}, Spicer v. State, 799 S.W.2d 562
(Ark.App. 1990), & Medlock v. State, 564 S.W.2d 196 (Ark.
1998)

'The term "intoxicated" means influenced or affected by the ingestion of alcohol, a controlled substance, any intoxicani, or any
combination thereof. §5-65-102(1) The term "influence” means being controlled or affected by an alcoholic beverage or similar
intoxicant or a combination thereof to a such a degree that a person's driving ability is altered or diminished even to the slightest degree.
§5-65-302(1)

2For either an illegal per se offense or an administrative per se law violation, the law provides that the alcohol concentration standard
is percent by weight of alcohol in the blood. §§5-65-103(b), 5-65-303(b) & 5-65-104 However nder the chemical analysis provisions
of the implied consent law, §5-65-204(a), alcohol concentration means either grams of alcohol per 100 milliliters of blood or grams
of alcohot per 210 liters of breath.

3The Arkansas Supreme Court has held that the term "any intoxicant” is not constitutionally void for vagueness. Thornton v. State,
883 S.W.2d 453 (Ark. 1994)

A law enforcement officer can request a driver to submit to a chemical test (1) if the driver has been arrested for a DWI offense, (2)
if the driver has been involved in an accident or (3) if, at the time of 2a DWI arrest, there is "reasonable cause to believe" that the driver
is intoxicated or has a BAC =0.10. §5-65-202(a) A law enforcement officer can request a driver, who is under 21 years old, to submit
to a chemical test (1) if the underage person has been arrested for any offense arising out of driving while under the influence or with
a BAC 20.02 but <0.10, (2) if the underage person has been involved in an accident or (3) if a law enforcement officer has stopped
the under age person based upon “reasonable cause to believe” that the underage person has been driving while under the influence or
with a BAC >0.02 but <0.10. §5-65-309(a)

Special Note: Under §5-65-311(a), the sanctions for this offense are in addition to any other sanctions that may be applicable under

other provisions of law. To complement this provision, §5-65-311(d) provides that a person under 21 years old may be prosecuted for
a regular DWI offense if they have a BAC >(.05 but <0.10.
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ARKANSAS

Chemical Breath Tests for Alcohol Concentration:
{continued)

Other Information:

Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under

the Implied Consent Law:

Blood:
Urine:
QOther:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanction for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail):

Based upon probable cause of DWI offense related to an accident
involving either a death or where there is reason to believe that
a death may occur, a driver may be compelled to submit to a test
of their blood, breath or urine for alcohol or drug presence and
concentration. §5-65-208(a)

Yes!
None

Yes?
Yes®

Yes §5-65-109 Alcohol abuse assessment is required.

N/A

N/A
N/A

Persons Under 21 Years Old. Fines and community service for
refusing to submit to a chemical test under §5-65-310*: Ist off-
$100 to $500 (and possible commmunity service); 2nd off*-$200 to
$1,000 and not less than 30 dys (mand) community service; 3rd
or sub off>-$500 to $2,000 and not less than 60 dys (mand)
community service §§5-65-305(a) & 5-65-306 Note: The
minimum fines appear to be mandatory.

'Note: The implied consent laws only apply to a test to determine the alcohol or controlled substances content of a person's blood.

§85-65-202(a) & 5-65-309(a)

Persons charged with a DWI offense shall be tried on such charges or plead to such charges and no such charges shall be reduced.
§5-65-107 However, for persons who are either convicted of or who have either pleaded guilty to or non-contendere to a 1st DWI
offense, the court is prohibited from placing such persons on probation and later discharging the accused without adjudication after the
probation period has been served. §5-65-108 For persons under 21 years old who have either pleaded guilty to or nelo contendere
to a 1st offence of "driving while under the influence” or with a BAC of "20.02 but <0.10", the court is prohibited from placing such
persons on probation prior to adjudication and discharging the accused without an adjudication of guilt and expunging the record. §5-

635-308

*A previous offense also includes either a prior drunk driving offense convietion or a refusal under the regular implied consent law.
*A special implied consent law that applies only to persons under 21 years old.
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ARKANSAS

Sanction for Retfusal to Submit to a
Chemical Test: (continued)

Administrative Licensing Action
{Susp/Rev):

1st refusal-susp 180 dys' or 90 dys susp followed by 90 dys of
restricted driving privileges with the use of an ignition
interlock device'; 2nd refusal (w/n 5 yrs)-susp 2 yrs (mand); 3rd
refusal (w/n 5 yrs)-rev 3 yrs (mand); 4th or sub refusal (w/n 5
yrs)-rev For Life (mand) $§5-65-104, 5-65-118, 5-65-205(a) &
5-65-402 See Ignition Interlock on p. 3-38.
For Persons Under 21 Years Old. Licensing action for refusing
to submit to a chemical test under §5-65-310%; 1st ref-susp 90
dys'; 2nd ref-susp 1 yr {mand); 3rd or sub refusal-rev until the
person reaches 21 or for 3 yrs whichever is longer (mand)
§§5-65-120(b), 5-65-310(b) & 5-65-402

Other: None

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment Term/Fine: 1st ofi-24 hrs to 1 yr/$150 to $1,000°; 2nd off (w/n 5 yrs)-7
dys-1 yr/$400 to $3,0007%; 3rd off (w/n 5 yrs)-90 dys to 1
yr/$900 to $5,0007%; 4th and sub. offs (w/n 5 yrs)(Felony)-1 to 6
yrs/$900 to $5,000% §5-65-111 & 5-65-112

'A person is eligible for a restricted license based upon extreme and unusual hardship that the person must use a vehicle either (1) to
go to and from a place of employment, (2} in the course of employment, (3) to and from an educational insiitution, (4) to and from
an Alcohol Safety Education and Treatment Course or (3) to and from either a hospital or a clinic for medical treatment. §5-65-120(a)
*Note: There is a special court cost of $250 for any person who either pleads guilty to or nole contendere to or is found guilty of a DWI
offense. §5-65-113

*A special implied consent law that applies only to persons under 21 years old.

DWI Offenses and Commercial Motor Vehicles {CMV)/Commercial Driver's Licenses (CDL): [. A personis "disqualified” from
operating 2 CMV for 1 yr (mand) (3 yrs (mand) if transporting hazardous rnaterials) if, while driving a CMYV, they (1) have a
BAC/BrAC =0.04 (Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath.), (2) are intoxicated
or (3) refuse to submit to a chemical test for an alcohol concentration. (Note: The CMYV implied consent provision, §27-23-115(a),
applies to a test for both an alcohol concentration and drugs; however, the disqualification provision, §27-23-112, applies only to.a
refusal to submit to a test for an alcohol concentration.) For either (1} a subsequent violation or (2) a combination of two or more
violations of any of the above listed items, the "disqualification” is for life (10 yrs mand). II. It is a Class B Misd to operate a CMV
while intoxicated or with a BAC/BrAC =0.04; sanctions: Jail-not more than 90 dys; fine-not more than $500 (§§5-4-201(b)(2) &
5-4-401(b)(2)). For a 2nd offense, mandatory community service for not less than 30 dys in lieu of jail and for a 3rd of subsequent
offense, mandatory community service for not less than 60 dys in lieu of jail. §27-23-114(g) A person, who i8 convicted of this
offense, must undergo an alcohol abuse assessment. §27-23-114(f) 1II. Inaddition, a person who has any alcohol in their system must
be placed "out-of-service" for 24 hours. §§27-23-103, 27-23-111, 27-23-112, 27-23-113, 27-23-114 & 27-23-115 Under separate
provisions of law, a person may have their CDL suspended for 1 yr if they are convicted of operating a CMV while under the influence
of a controlled substance. §§27-16-915(a) & (b) and 27-23-112(a) See Motor Vehicle Registration Suspension on p. 3-38.

DWI Offenses Involving Motor Vehicles Used In Commerce and Regulated Under the State's Motor Carrier Act. A person
commits a misdemeanor if they operate a motor vehicle regulated under this act while under the influence of (1) intoxicating liquor,
(2) a controlled substance or (3) any substance that render the person incapable of safely operating a motor vehicle. The sanctions for
this offense are as follows: 1st offense-Jail-None, Fine-$200 to $1,000; 2nd and subsequent offense-Jail-None, Fine-$500 to $1,000.
§23-13-258 This law cannot abrogate or supersede the reguiar DWI law. L.e., a person must be charged with a violation of the DWI
law in preference o this one. Note: Sec. 23-13-258 may also apply to CMYV operators as noted above.
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ARKANSAS

Sanctions Following a Conviction for a DWI Offense:
(continued)

For Persons Under 21 Years Old who are convicted of "driving
while under the influence" or with a BAC of 29.02 but <0.10
under §5-65-303: 1st off-$100 to $500; 2nd off’-$200 to $1,000;
3rd or sub off'-$500 to $2,000 §5-65-305(2) Note: There are
no imprisonment sanctions associated with a conviction for these
offenses.

Mandatory Minimum Term: 1st off-24 hrs; 2nd off (w/n 5 yrs)-7 dys; 3rd off (w/n 5 yrs)-90
dys; 4th & sub off {(w/n 5 yrs)-1 yr §5-65-111 See Footnote
No. 2 and Community Service.

Mandatory Min. Fine ($): 1st off-$150; 2nd off (w/n 3 yrs)-$400; 3rd & sub off (w/n 3
yrs)-$900 §5-65-112 See Footnote No. 2.

For Persons Under 21 Years Old who are convicted of "driving
while under the influence” or with a BAC of "20.02 but <0.10"
under §5-65-303: 1st off-$100; 2nd off'-$200; 3rd or sub off'-
$500 §5-65-305(a) Note: These minimum fines appear to bhe
mandatory.

Special Note: The sanctions that may be applied against a person
under 21 years old, who is convicted of "driving while under the
influence” or with a BAC of ">0.02 but <0.10", are in addition
to any other sanctions that may be applied against such an
individual for any another offense committed under State law.
§5-65-311(a)

Other Penalties:

Community Service: I. 1st off-In lieu of imprisonment (The law does not specify the
length of time a person must service community service.); 2nd
off (w/n 5 yrs)-Not less than 30 dys {mand) in lieu of jail; 3rd
off (w/n 5 yrs)-Not less than 90 dys (mand) in lieu of jail; dth or
sub off (w/n 5 yrs)-Not less than 1 yr (mand) in lieu of jail
§5-65-111(a) & (b)

II. If a person is unable to pay a fine, they may be given
community service as an alternative sanction. §5-65-114

III. For Persons Under 21 Years Old, who are convicted of
"driving while under the influence” or with a BAC of 20.02 but
<(0.10 under §5-65-303 the court shall order public service
work. 1st off-Time period is not specified; 2nd off-For not less
than 30 dys (mand}; 3rd of sub off-For not less than 60 dys
(mand) §3-65-306

Restitution

{eg, Victim's Fund) Yes By the defendant (§§5-4-104(d)(4) & 5-4-205) and via crime
victims' compensation funds (§§16-90-307 & 16-90-701 et seq.).
For the fund established under §16-90-701 et seq, the maximum
amount that may be paid is $10,000. §16-90-716(a)

'Note: a previous conviction also includes a conviction under the regular DWI law. §5-65-305(b)

*Certain minimum sanctions for DWI offenses under §§5-4-104(e)}(1)(A)(iv), 5-4-301{a)}(1)(D), 5-65-111 & 5-65-112 are mandatory.
§§5-65-108 & 16-90-107, Loveli v. State, 678 S.W.2d 318 (Ark. 1984), Lovell v. State, 681 S.W .2d 395 (Ark. 1984), Harris v. State,
686 S.W.2d 440 (Ark. 1985) and Lawson v. State, 746 5.W .2d 544 (Ark. 1988). Comment: A DWI offender has a statutory right
to a jury trial. In such trials, the jury affixes punishment (criminal and administrative (licensing) sanctions). Tharp v. State, 745
S.W.2d 612 (Ark. 1988) Under §16-90-107, the jury or the court must sentence a person to the statutory minimum fine or fail/prison
sanction provided by law for the offense committed.

19th Edition




ARKANSAS

Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: A defendant is required or may have to pay the following
assessments or fees. (1) Under §16-90-718, a DWI defendant has
to pay an assessment, as determined by the court, of from $25 to
$10,000. This assessment is paid into the State's Crime Victims
Reparations Revolving Fund. (2) Under §16-90-307, each circuit
court can establish a separate victim's restitution fund. Persons
convicted of any offense may be required by the court to pay a
fee, which is not to exceed the amount of the "criminal penalty
fine", into this separate fund. (3) And, under §5-65-113, a
defendant is to pay "additional" costs of $250.

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action: See Ignition Interlock on p. 3-38.

Administrative Per Se Law: Yes' BAC 20.10 (For standards, see Footnote No. 2 on p. 3-
33.) or While Intoxicated (alcohol/drugs) 1st violation (BAC
20.10 but <0.18)-Susp 120 dys?; 1st violation (driving while
intoxicated by a controlled substance)-Susp 6 mos?; 1st violation
{BAC >0.18)-Susp 180 dys* or 30 dys susp® followed by
restricted driving privileges for 150 dys with ignition interlock
use; 2nd violation (BAC :0.10) (w/n 5 yrs)-Susp 16 mos
(mmand) or 1 yr (mand) followed by 4 mos of restricted driving
privileges with ignition interlock use; 3rd violation (BAC
20.10) (w/n § yrs)-Rev 30 mos {mand) or 1 yr (mand) followed
by 18 mcs of restricted driving privileges with ignition
interlock use; 4th or sub violation (BAC >0.10) (w/n 5 yrs)-Rev
4 yrs (mand) §§5-65-104, 5-65-118, 5-65-120(b) & 5-65-402
For Persons Under 21 Years Old,. "Driving while under the
influence” or driving with a BAC of "0.02 but < 0.10" under
§5-65-303: 1st off-Susp 90?; 2nd off-Susp 1 yr (mand); 3rd or
sub_offs-Rev until the person reaches 2I or for 3 yrs
whichever is longer (mand) §85-65-120(b), 5-65-304(a) & (b)

and 5-65-402
Other: None
Post DWI Conviction Licensing Action: See Footnote Nos. 3 & 4.
Type of Licensing Action
(Susp/Rev) and Term of
License Withdrawal Action: Important. See the Special Note below.

'"The administrative licensing action is reversed if the licensee is acquitted of the drunk driving charges upon which such action was
based. §5-65-402(D)(2)(b)

2A person is eligible for a restricted license based upon extreme and unusual hardship that the person must use a vehicle either (1) to
go to and from a place of employment, {2) in the course of employment, (3) to and from an educational institution, (4) to and from
an Alcohol Safety Education and Treatment Course or (5) to and from either a hospital or a clinic for medical treatment. §5-65-120
%Via separate laws, a person convicted of driving while under the influence of a controlled substance must have their driving privileges
suspended for 6 mos. For extreme hardships, restricted driving privileges may be granted. §§5-64-710(a) and 27-16-915(2) & (b)
“In addition to any other sanctions provided by law, a person under 18 years old, who is convicted of a DWI offense (including driving
while under the influence of a controlled substance), must have their license suspended for either 12 months or until they reach 18
whichever is the longer suspension period. However, a restricted hardship driving permit is available for employment/educational
purposes. §85-64-710, 5-65-116 & 27-16-914

Special Note: There are NO specific licensing following a conviction under either §5-65-102 (regular drunk driving offenses) or §5-65-
303 (0.02 offense for persons <21 yrs old). Licensing action is NOW via the administrative per se laws.
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ARKANSAS

Sanctions Foliowing a Conviction for a DWT Offense:
{continued)

Mandatory Minimum Term of
Withdrawal:

Other:
Rehabilitation:
Alcohol Education:

Alcohol Treatment:

Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority:

Terms Upon Which Vehicle
Will Be Released:
Other:

Miscellaneous Sanctions
Not Included Elsewhere:

N/A

Yes §§5-65-104(h) & 5-65-115(a)"

Persons Under 21 Years Old, who either (1) are convicted of
"driving while under the influence" or with a BAC 20.02 but
<0.10 under §5-65-303 or (2) have refused to submit to a
chemical test under 5-65-310, must complete an alcohol and
driving education program. §5-65-307(a) This program must be
completed before a person's license can be reinstated. §5-65-
307(b) & (e)(1}

Yes §5-65-115(a)!

Special Note: Alcohol education or treatment is mandatory and
is in addition to any other sanction. Harris v. State, 686 S.W .2d
440 (Ark. 1985)

Forfeiture. For a 4th DWI off (w/n 3 yrs), a court may order
the defendant's motor vehicle forfeited. §5-65-117(a)

N/A

I. License Plate Impoundment. License plates shall be
impounded for 90 dys if a driver has been arrested for driving
while suspended/revoked where such susp/rev was based onan
alcohol off conviction.? §5-65-106

1l. Motor Vehicle Registration Suspension. A person, who
either has had their license suspended or revoked for ANY drunk
driving offense (§§5-65-103 or 5-65-303) or their CDL
disqualified for driving a CMV in viclation of the drunk driving
provisions of §27-23-114, must have the registration of ALL of
the vehicles owned by them suspended for the same period of
time as the licensing action or for 1 yr whichever is longer.?
§8§5-65-401(3) & 5-65-403

Ignition Interlock. In addition to any other sanction for a DWI
offense, the court may require them only to operate a motor
vehicle equipped with an ignition interlock device. This
requirement may continue for up to I yr after the person's license
is no longer suspended or revoked. However, if restricted

'An alcohol education/treatment program must be completed before a suspended/revoked license can be reinstated. §5-65-115(b)
*However, a temporary license plate may be issued if the court determines that it is in the hest interests of the dependents of the

offender.

*If either a family member or a co-owner of a vehicle, thal is subject to registration suspension, is completely dependent upon the use
of such vehicle for the "necessities of life", a restricted registration may be issued allowing such dependent person to operate the

vehicle. §5-65-403(h)
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ARKANSAS

Sanctions Following a Conviction for a DWI Offense:
(continued)

Miscellaneous Sanctions

Not Included Elsewhere: (continued) Ignition Interlock. (continued) licenses have been issued (for
either a refusal or an admin. per se violation), the required use of
an ignition interlock device “shall be at least the remaining time
period of the original suspension” period. §5-65-118

Other Criminal Actions Related to DWI:

Homicide by Vehicle:

State Has Such a Law: I. Death caused by driving in a reckless or wanton manner in
disregard of the safety of others (negligent homicide) - Class A
Misdemeanor/Class C Felony' §27-50-307
IE. Death caused by driving while intoxicated or with a BAC
20.10 (negligent homicide) - Class C Felony §5-10-105(a)

Sanctions:
Criminal Sanciion:
Imprisonment (Term): Class A Misdemeanor - Not more than 1 yr §5-4-401(b)(1)
Class C Felony - 3 to 10 yrs §5-4-401(a)(4)
Mandatory Minimum Term: None
Fine ($ Range): Class A Misdemeanor - Not more than $1,000 §5-4-201(b)(1)
Class C Felony - Not more than $10,000 §5-4-201(a)(2)
Mandatory Minimum Fine: None
Administrative Licensing Action:
Licensing Authorized and
Type of Action: Rev §§27-16-905(1) & 27-50-307¢b)
Length of Term of
Licensing Withdrawal: 1yr §27-16-912
Mandatory Action--Minimum
Length of License
Withdrawal: 1yr §§27-16-905(1) & 27-16-912
Other:
Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense*: See Footnote No. 2.

'Comment: Under §27-50-307, a person commits "negligent homicide" if they cause the death of another while operating motor
vehicle in a reckless or wanton manner in disregard of the safety of others and provides that this offense "shall be included in and be
a lesser degree of involuntary manslaughter.” However, a "negligent homicide" offense, not refated to drunk driving, is a Class A
Misdemeanor (§5-10-105(b)) whereas, if such an offense is considered manslaughter, it would be a Class C Felony (§5-10-104(c)).
. Itis CI C misd to operate a CMV during either a CDL disqualification or a CDL out-of-service order. The sanctions for this
offense are a jail term <30 dys or a fine <$100. §§5-4-201{a)(3), 5-4-401(b)(3) and 27-23-107(b} & (c) II. In addition, a person, who
has been convicted of violating an out-of-service order, is subject to a civil penalty of from $1,000 to $2,500. §27-23-113(¢c) The law
also provides for the following disqualification periods against a person who has been convicted of an out-of-service order: 1st off-90
dys (mand) to 1 yr; 2nd off (w/n 10 yrs)-1 (mand) to 5 yrs; 3rd or sub off (w/n 10 yrs)-3 (mand) to 5 yrs. However, the following
disqualification periods apply if the violation occurred while either transporting hazardous materials or more than 15 persons: 1st off-
180 dys (mand) to 2 yrs; 2nd or sub off (w/n 10 yrs)-3 (mand) to 5 yrs. §27-23-112(g)

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either suspended or revoked.
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Other Criminal Actions Related to DWI:
{continued)

Sanction:
Criminal:
Imprisonment (Term): Misd 2 dys to 6 mos §27-16-303
Mandatory Minimum Term
of Imprisonment: 10 dys if susp or rev is based on a DWI charge §5-65-105
Fine ($ Range): Not more than $500
Mandatory Minimum Fine: None
Administrative Licensing Actions:
Type of Licensing Action
(Susp/Rev): If based on susp, susp. If based on rev, rev. §27-16-303

See Vehicle Impoundment/Confiscation on p. 3-38.
Length of Term of License
Withdrawal Action: Original susp period is extended a like period. Original period of
rev is extended 1 yr. §27-16-303 See Footnote No. 1.
Mandatory Term of License
Withdrawal Action: Same as above. See Footnote No. 1.

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No): No

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

'Fgnition Interlock. If the basis of the suspension or revocation was a drunk driving offense, the court may require a person to only
operate motor vehicles that are equipped with ignition interlock devices with a restricted license for a period of 1 yr after they become
eligible for driving privileges. §§5-65-104 & 5-65-118
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Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on

Persons Killed in Traffic

Accidents:
State Has Such a Law (Yes/No): Yes §5-65-208(a)
BAC Chemical Test Is Given to the
the Following Persons:

Driver: Yes!
Vehicle Passengers: Possible
Pedestrian: Possible

Laws_Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21% §8§3-3-202 & 3-3-203 (Year Eff: 1935)

Minimum Age (Years) Possession: 21 §§3-3-203 There is an employment exemption for persons
over 18. §3-3-204

Minimum Age (Years) Consumption: None Note: Under §3-3-203(a)(2), "intoxicating liquor, wine or
beer in the body of a minor shall not be deemed to be in his
possession.”

Dram Shop Laws and Related Legal Actions:

State Has a Dram Shop Law (Yes/No}): The Arkansas Legislature has modified the holdings in the
Shannon and Jackson cases noted below and has declared that,
except in certain circumstances, the consumption of, rather than
the service of, alcoholic beverages, is the proximate cause of
injuries or property damage caused by intoxicated persons. §§16-
126-103, 16-126-104 & 16-126-1065 However, the State
legislature has determined that "the knowing sale of alcoholic
beverages by a retailer to a minor is contrary to the public policy
of the State of Arkansas." §16-126-102

"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Commeon
Law Rule by Action of the Highest
Court of Record in the Case {Case

Citation): Yes*™  Shannon v. Wilson, 947 S.W.2d 349 (Ark. 1997), &
Jackson v. Cadillac Cowboy, Inc., 986 S.W.2d 410 (Ark. 1999)
Dram Shop Actions-Social Hosts: No Social host liability is prohibited via statute. §16-126-106°

'Based upon probable cause of DWI offense related to an accident involving either a death or where there is reason to believe that a
death may occur, a deceased driver may be administered a test of their blood, breath or urine for alcohol or drug presence and
concentration. §5-65-208(a)

*There is an exemption for either serving alcoholic beverages to one's family or using wine for religious purposes. §3-3-202

3. In cases involving the sale of alcoholic beverages to minors, the law provides that a "jury may determine whether or not such
knowing sale constituted the proximate cause of any injury to such minor, or to a third person, caused by such minor.” §16-126-103
II. In cases involving the sale of alcoholic beverages "to a person who was clearly intoxicated”, the law provides that a "jury may
determine whether or not such sale constitutes a proximate cause of any subsequent injury to other persons.” §16-126-104

“For previous cases denying liability, see Carr v. Turner, 385 S.W. 2d 656 (Ark. 1965), Milligan v. County Line Liquor, 709 S.W.2d
409 (Ark. 1986), Yancy v. Beverage House of Little Rock, Inc., 723 §.W.2d 826 (Ark. 1987), & Mann v. Orrell, 912 S.W.2d 1 (Ark.
1995).

3See Alpha Zeta Chapter of Pi Kappa Alpha Fraternity v. Sullivan, 740 S.W.2d 127 (Ark. 1987) which held against social host liability.
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Other State Laws Related To Alcohol Use:
{continued)

Other:

Criminal Action Against Owner or Emplovees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Action Against QOwners or

Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type

of Alcoholic Beverage to Those Persons

Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:

A licensee is liable for the injures sustain by a minor intoxicated
patron. §16-126-103 Comment: Given the language in §16-
126-104, a licensee may not be liable for the injuries that are
sustained by an intoxicated adult patron.

Misd for all offenses See Footnote No. 1 for citations.
Packape Sales: (1) All alccholic beverages except those noted
below-1st off-none; 2nd & sub. off-6 mos to 1yr; (2) Beer and
wine not in excess of 5% alcohol by wgt-none. On-Premisis
Consumption Sales: (1) All alcoholic beverages except those
noted below-not more than 6 mos; (2) beer (all types)-none; (3)
wine not exceeding 14%-10 to 30 dys

Package Sales: (1) All alcoholic beverages except those noted
below-1st off-$100 to $250; 2nd & sub. off-$250 to &500; (2)
Beer and wine not in excess of 5% alcohol by wgt-Nene.
On-Premisis Consumption Sales: (1} All alcoholic beverages
except those noted below-Not more than $1,000; (2) beer (all
types)-None; (3) wine not exceeding 14 %-$100 to $500

Yes Under certain conditions

Package Sales: (1) All alcoholic beverages except those noted
below-for two or more convictions-Rev? (and a possible
administrative fine); (2) Beer and wine not in excess of 5%
alcohol by wgt-none. On-Premisis Consumption Sales: (1) All
alcoholic beverages except those noted below-Susp/Rev2;(2) beer
{all types)-Susp/Rev?; (3) wine not exceeding 14 %-Susp/Rev’
See the Special Note concerning administrative fines on p. 3-43.

Misd for all offs. (except as noted) See Footnote No. 1 for
citations.

Package Sales: (1) All alcoholic beverages except those noted
below - (a) where "knowledge" is a factor’-1st off (C1 D
felony)-not more than 6 yrs; 2nd off (w/n 5 yrs) (C1 C felony)-3
to 10 yrs; (b) where "knowledge" is not a factor*-Lst off-none;

'Citations: §§3-3-102, 3-3-103, 3-3-201, 3-3-202, 3-3-206 t0 3-3-210,3-4-301, 3-4-401 to 3-4-405, 3-4-604, 3-5-202, 3-5-203, 3-5-207,
3-5-221, 3-5-307, 3-5-410, 3-9-301, 3-9-302, 3-9-306, 3-9-307, 3-9-236, 3-9-204, 5-4-201(2)(2) and 5-4-401(4) & (5).

Length of Rev/Susp is not specified in the statute.
*State v. Jarvis, 427 $.W.2d 531 (Ark. 1968)
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Other State Laws Related To Alcohol Use: (continued)

Package Sales: (continued) 2nd & sub. off-not more than 1
yr; (2) beer and wine not in excess of 5% alcohol by wgt.-not
more than 1 yr
On-Premises Consumption Sales: (1) All alcoholic beverages
except those noted below-not mere than 6 mos; (2) beer and
wine not in excess of 5% alcohol by wgt-not mere than 1 yr; (3)
wine not in excess of 14 %-10 to 30 dys

Fine ($ Range): Package Sales: (1) All aleoholic beverages except those noted
below-(a) where "knowledge” is a factor’-Lst off. -not more than
$10,000; 2nd off (w/n 5 yrs)-not mere than $10,000; (b) where
"knowledge" is not a factor'-1st off-$200 to $500; 2nd & sub.
off-$500 to $1,000; (2) beer and wine not in excess of 5%
alcohol by wgt.-not more than $500 On-Premises Consumption
Sales: (1) All alcoholic beverages except those noted below-not
more than $1,000; (2) beer and wine not in excess of 5% alcohol
by wgt-not more than $500; (3) wine mot in excess of
14 %-$100-$500

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the
Minimum Legal Drinking Age:
License to Serve Alcohlic Beverages

Withdrawn (Yes/No}: Yes Under certain conditions
Length of Term License Withdrawal: Package Sales: (1) All alcoholic beverages except those noted
below - for two or more convictions-Rev?; (2) beer and wine not

in excess of 5% alcohol by wgt.-1 yr Rev/Susp On-Premisis
Consumption Sales: (1) All alcoholic beverages except those
noted below-Rev/Susp?; (2) beer and wine not in excess of 5%
alcohol by wegt-1 yr Rev/Susp; (3) wine not in excess of
14 %-Rev/Susp®

See the Special Note concerning administrative fines below.

Anti-Happy Hour Laws/Regulations: No

Laws Prohibiting (1) the Possession of

Open Containers of Alccholic Beverages

and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:

Open Container Law (Yes/No): No

Anti-Consumption Law (Yes/No): Yes Probably The law makes it an offense for a person to
consume alcoholic beverages "in any public place, on any
highway, or street, or upon any passenger coach, streetcar or in
or upon any vehicle commonly used for the transportation of
passengers...." §5-71-212(c)

'State v. Jarvis, 427 S.W.2d 531 (Ark. 1968)

Length of Rev/Susp is not specified in the statute.

Special Note: The following administrative fines may be imposed retailers (Class B Permit holders) for a violation of the Alcoholic
Beverage Control Laws: 1st off-$200 to $500; 2nd off (w/n 12 mos)-3400 to $1,000; 3rd off (w/n 12 mos)-$600 to $1,500 §§3-4-401,
3-4-402(a)(2) & (b) and 3-4-404(11) & (18)
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West's Annotated California Codes

. STATE:

General Reference:

Basis for a DWI Charge: See Bicycle Riders below.

Under the influence of an alcoholic beverage Veh. Code §§23152
& 23153

>0.081%% Veh. Code §§23152(b) & 23153(b)

>0.08% Veh. Code §23610(a)(3)

Under the influence of (1) Any Drug or (2) a Combination of
Alcohol and Any Drug® Veh. Code §§23152 & 23153

For Commercial Motor Vehicle Operators, see p. 3-49.

Standard DWI Offense:

Illegal Per Se Law (BAC/BrAC):
Presumption (BAC/BrAC):

Types of Drugs/Alcohol and Drugs:
Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes Veh. Code §23612(h)° See Footnote No. 1 on p. 3-52.
Persons under 21 years old who have been detained for operating
a motor vehicle with a "blood-alcohol concentration” 20.01.
Veh. Code §§13388 & 23136(c)
Implied Consent Law:
Arrest Required (Yes/No): Yes Veh. Code §23612
Implied Consent Law Applies to
Drugs (Yes/No): Yes Veh, Code §23612(2)(1)

Refusal to Submit to Chemical Test
Admitted into Evidence:
Other Information:

Yes (Criminal & Civil Cases) Veh, Code §23612{a)}(4)

A person, who has been arrested for a DWI offense, may be
compelled to submit to a blood test for either alcohol
concentration or the presence of drugs. Mercer v. Depariment of
Motor Vehicles, 809 P.2d 404 {Cal. 1991).

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood: Yes Veh. Code §23612
Urine: Yes (Limited)® Veh. Code §23612
Other: None

'Persons Under 21 Years Old. See Juvenile Offenses Involving Alcohol on p. 3-49 and admin. licensing actions on pp. 3-51 & 3-52.
2Percent by wgt. of alcohol in the blood which is defined as grams of alcohol per 100 milliliters of blood or grams of alcohol per 210
liters of breath. Veh. Code §§23152(b) & 223610(b) Note: The provision of the vehicle code refated to DWT injury offenses, Veh.
Code §23153, only refers alcohol concentration in terms of percent by weight.

*This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 9.08 or more.
People v. Bransford, 884 P.2d 70 (Cal. 1994)

“It is illegal to be under the influence of certain "controlled substances” irrespective of whether the offender was operating a motor
vehicle. Health and Safety Code §11550

A PBT may be conducted without legislative authority. A.G. Opinion 88-1102, Oct. 26, 1989

SApplies only to person who has been arrested for driving under the influence of drugs.

Bicycle Riders. Bicycle riders are subject to the provisions of the drunk driving laws. Veh. Code §21200(a) Nevertheless, there is
a separate provision that makes it is illegal to ride a bicycle on the highways while under the influence of either alcoho! or drugs. A
person, who violates this provision is subject toa fine of not more than $250. This provison further provides that a person under 21
years old, who commits this offense, is subject to license suspension under Veh. Code §13202.5 (See the Special Note on p. 3-52 for
details on this license suspension.). Veh. Code §21200.5
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Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No

Anti-Plea Bargaining Statute (Yes/No): Yes Plea bargaining is prohibited in seriocus felony and DWI
cases unless (1) there is insufficient evidence of the offense or (2)
the reduction/dismissal of charges would not result in a substantial
change in sentence. Penal Code §1192.7 & People v. Arauz, 7
Cal.Rptr.2d 145 (Cal.App. 2 Dist. 1992) In addition, a criminal
charge cannot be dismissed without the courts approval. Penal
Code §1385 Note: Under Veh. Code §23635, the court must
give the reasons a DWI charge either was reduced to a lesser
offense, changed to reckless drving or was dismissed.

Pre-Sentencing Investigation Law (PSI)

(Yes/No): Yes' (Mand for sub offs) Veh. Code §§23646 se seq. and 23655

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev}: Persons Under 21 Years Old. Refusal to submit to a PBT where

there has been a lawful detention and where there is reasonable
cause to believe that the person was operating a motor vehicle
with a "blood-alcohol concentration” 20.01. st Refusal-Susp 1
yr (mand); 2nd Refusal® (w/n 7 yrs)-Rev 2 yrs (mand); 3rd & Sub
Refusal> Rev 3 yrs (mand) Veh. Code §§13353.1(a), 13353.8,

13388 & 23136(c)
Other: None
Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail): No
Administrative Licensing Action
(Susp/Rev): 1st Refusal-Susp-1 yr (mand); 2nd Refusal (w/n 7 yrs)-Rev-2 yrs*
(mand); 3rd Refusal (w/n 7 yrs)-Rev-3 yrs® (mand) Note: These
sanctions also apply to persons under 21 yrs old, who are arrested
for a viclation of Veh. Code §23140 (driving with a BAC 20.05)
and who refuse to submit to a test under the implied consent law.
Veh. Code §§13353, 13353.4(a) & 23612
Other: See the Special Note on p. 3-49.

'Each county must develop a PSI alcchol assessment program Veh. Code §23646 et seq.

*Or a refusal where w/n 7 yrs @ person has either been convicted of a DWI/Veh. Homicide offense convictions, refused to submit to
a test under the implied consent law, or has a prior admin. per se license suspension of any type.

%0Or a refusal where w/n 7 yrs a person has either two or more separate DWI/Veh. Homicide offense convictions, refusals to submit
to a test under the implied consent law, or prior admin. per se license suspensions of any type.

*Or, if w/n 7 yrs, a person refuses after having (1) been previously convicted of a DWI/Veh. Homicide off or (2) their license
previously suspended/revoked for an admin. per se violation as of the date of refusal.

*0r, if w/n 7 yrs, a person refuses after having (1) been convicted two or more times of 2 DWI/Veh. Homicide off or (2) their license
suspended/revoked two or more times for an admin. per se violation as of the date of refusal.
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Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions: See the Special Note, Double Jeopardy and Prior Drunk Driving
Felony Offenses below.
Note: Non-Injury DWI Offenses are misdemeanors. Veh. Code
§5§23152 & 40000.15
Citations: The sanctions for violating the drunk driving laws are
codified under §23536 et seq.

Imprisonment/Fine: See Double Fines on p. 3-48.

Non-Injury DWI Off (with no previous DWI offs'-96 hrs (at least
48 hrs shall be continuous) te 6 mos, $390 to $1,000
Nen-Injury DWI Off (with one previous DW1 off' w/n 7 yrs-90
dys to 1 yr, $390 to $1,000
Non-Injury DWI Off (with two previous DWI offs' w/n 7 yrs-120
dys to 1 yr, $390 to $1,000
Non-Injury DWI Off (with three previous DWI offs' w/n 7
yrs-180 dys to 1 yr?, $390 to $1,000
See Felony/Misdemeanor below.
Injury Related DWI Off® (with no previous DWI offs)-90 dys to
1 yr, $390 to $1,000
Injury Related DWI Off® (with one previous DWI off' w/n 7
yrs)-120 dys to 1 yr?, $390 to $5,000,
Injury Related DWI Off*** (with two or more previous DWI offs'
w/n 7 yrs)-State prison 2, 3 or 4 yrs, $1,015 to $5,000 Veh.
Code §823536 e seq. And, if there has been a DWI off with
Great Bodily Injury where there has been 4 or more previous DWI
offs w/n 7 yrs, an additional consecutive sentence of 3 yrs in the
State prison. Veh. Code §23566(c)
Important. See the Special Note below, Special Note No. 1 on
p. 3-48, the Special Note on p. 3-49 and "Other" on p. 349,

'A previous off includes Veh. Code §§23152 & 23153 (non-injury or injury DWI offs). A guilty or nolo contendere plea to reckless
driving (Veh. Code §23103) instead of a DWI charge is also considered a previous DWI offense. Veh. Code §23103.5(c)

20r 16 mos, 2 or 3 yrs in the State prison. See aiso Penal Code §18.

3If more than one individual has been injured, an enhanced prison term of one (1) year is added for each victim. The maximum number
of such enhancements is three (3). Veh. Code §23558

4Also includes DWI offenses where there has been great bodily injury and there were 2 or more previous DWI offenses (injury/non-
injury) w/n 7 yrs. Veh. Code §23566(b)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. People v. Superior Court (Moore), 58 Cal Rptr.2d 205 (Cal.App. 1 Dist. 1996)
Prior Drunk Driving Felony Offenses. A person, who has been convicted either of a drunk driving offense (injury or non-injury
offense) and they have prior conviction w/n 10 yrs either for a felony drunk driving offense (injury or non-injury) or for vehicle
manslaughter related to either gross negligence or driving drunk, is subject to the following sanctions: (1) Incarceration in either a
county jail or State prison for not more than ! yr (or incarceration in the county jail from 180 dys to 1 yr if probation is granted) (either
48 con hrs or 10 dys of community service are mandatory); (2) a fine of not less than $390 nor more than $1,000; and, (3) license
revocation for 4 yrs (24 mos mandatory with restricted driving after this period provided the offender participates in either a 18 or 30
month alcohol rehabilitation program). Veh. Code §§13352(a}(7), 23550.5, 23552, 23580 & 23600 Sce I under Miscellaneous
Sanctions on p. 3-54.

Felony/Misdemeanor. Generally, a non-injury drunk offense under Veh. Code §23152 et seq. is classified as a misdemeanor. Veh.
Code §40000.15 However, a 4th or subsequent non-injury drunk driving offense is a felony if the offender is sentenced to incarceration
in the State prison. Penal Code §17, Veh. Code §§23550 & People v. Coronado, 906 P.2d 1232 (Cal. 1995)
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Sanctions Following a Conyiction for a DWI Offense:
(continued}

Mandatory Minimum Term: Non-Injury DWI off (with no previous DWI offs)-None!
Non-Injury DWT off (with one previous DWI off w/n 7 yrs)-96
hrs (w/2 continuous periods of 48 hrs) 1%?

Non-Injury DWI off (with two previous DWI offs w/n 7 yrs)-30
dysl&z

Non-Injury DWI off (with three or more previous DWI offs w/n
7 yrs)-180 dys'%?

Injury related DWI off (with no previous DWI offs)-5§ dys
Injury related DWI off (with one previous DWI off w/n 7 yrs)-30
dys*

Injury related DWI off (with two or more previous DWI offs w/n
7 yrs)-30 dys* See Special Note No. 2 below, the Special Notes
on pp. 3-47 & 3-49 and Home Detention on p. 3-51.

Mandatory Min. Fine ($): Non-Injury DWI off (with no previous DWI offs)-$390
Non-Injury DWI off (with one previous DWI off w/n 7 yrs)-$390
Non-Injury DWI off (with two previous DWI offs w/n 7 yrs)-$390
Non-Injury DWI off (with three or more previous DWI offs w/n
7 yrs)-$390
Injury related DWI off (with no previous DWI offs)-$390
Injury related DW] off (with one previous DWI off w/n 7
yIs)-$390

!Child Endangerment. For non-injury offs, where a minor under 14 yrs old was a passenger, the following mandatory jail sanctions
are imposed: 1st off-48 continuous hrs; 2nd off-10 dys; 3rd off-30 dys; 4th off-90 dys. These sanctions are not imposed if the driver
has been convicted of violating Penal Code §273a that concerns endangering the life or health of a child. Veh. Code §23572

?In addition to those given, the following mandatory sanctions became operative when the Dept of Motor Vehicles certified to the State
Sec. of State that the Dept. had submitted a completed application to the U.S. Dept. of Trans. for alcohol - incentive grant funds under
23 USC §408: One pericd of 48 con. hrs of imprisonment (jail, minimum security facility or inpatient rehabilitation facility) or 10 dys
of community service. Veh. Code §23580 Note: The U.S. Congress has not authorized and appropriated funds for this grant program
since 1994. As a result, the U.S. Dept. of Trans. has withdrawn the regulations, 23 CFR Part 1309, that implemented this program.
61 FR 23427 (May 13, 1996)

Double Fines. The law provides that the fine sanction is to be double the amount otherwise prescribed by law for persons, who commit
a drunk driving offense on the segments of certain highways. The prescribed sanction applies on (1) Route 37, between the intersection
with Route 121 and the intersection with Route 29, (2) Route 4, between the intersection with Cummings Skyway and the intersection
with Route 80, (3) Route 74, (a) between the intersection with Route 5 and the intersection with the Riverside-Orange County line and
(b) between the junction with Route 15 and the intersection with Seventh Street in the City of Perris, (4) Route 46, between the
intersection with Route 101 and the junction with Route 41, (5) the Golden Gate Bridge, (6) Route 12, between the intersection with
Walters Road in the City of Suisun and the intersection with Lower Sacramento Road in the City of Lodi, (7) Route 138, between the
intersection with Avenue T and Pearblossom Highway and the intersection with Interstate Highway Route 15, (8) Route 101, between
the intersection with Boronda Road and the intersection with the Benito-Monterey County Line, (9) Route 152, between the junction
with Route 156 at the Don Pacheco "Y" and the intersection with Ferguson Road and (10) Route 2, between the city limits of La
Canada Flintridge and the intersection with Route 39. Note: Additional forfeitures or assessments, which are based on the fine
imposed, are to be calculated using only the base fine prior to the above enhancement. Streets and Highways Code §97 and Veh. Code
§42010 These sections are repealed January 1, 2004.

Special Note No. 1: Also, a person convicted of a DWI injury related oftense in which more than one individual has been injured shall
receive an enhanced prison term of one (1) year for sach additional injured individual. The maximum number of one (1) year
enhancements which may be imposed is three (3). Veh. Code §23558

Special Note No. 2: A person is subject to a mandatory 60 con. days of imprisonment if they operate a vehicle under the following
three (3) conditions: (1) In a reckless manner; (2) while DWI; and, (3} while driving 30 or more MPH above the posted speed limit
on a freeway/20 or more MPH above the posted speed limit on any other highway or street. Veh. Code §23582
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Sanctions Following a Conviction for a DWI Offense:

(continued)
Injury related DWI off (with two or more previous DWI offs w/n
7 yrs)-$390 See (1) the Special Note on p. 3-47 and (2) the
Special Note and "Other" on below.
Other Penalties:
Community Service: Yes See Footnote No. 2 on p. 3-48.
Restitution (eg

Victim's Fund) Yes Injury related DWI offs Gov't. Code §13959 et seq.

(Victims' Assistance Fund)
The court may also order direct compensation by the defendant to
the victim(s). Gov't. Code §13967 & Penal Code §1203.1

Other: Test Fee. The counties (except Contra Costa County) are
authorized to impose on defendants a fee of not more $50 for
conducting an alcoho! chemical test. Penal Code §1463.14
Physician/Surgeon Assessment. A county may via resclution
require a defendant to pay an assessment fee of $2 per every $10
of fine or fraction thereof actually imposed for the purpose of
reimbursing physicians/surgeons whe perform emergency medical
procedures resulting from DWI offenses. Penal Code §1465
EMS Cost. A person may be held liable for up to $1,000 to pay
for the cost of an emergency response which resulted from the
negligent operation of a motor vehicle while under the influence
of either alcohol or drugs. Gov't. Code §§53150 et seq.

Juvenile Offenses Involving Aleohol. I. Under Veh. Code §§23140, it is untawful for a person under 21 yrs old to operate a motor
vehicle if they have a BAC =0.05 (Standard: Percent by weight of alcohol in the blood). This statute was (1) held not to violate
constitutional principles of equal protection of the laws and (2) was determined not to be constitutionally vague. People v. Goslar, 82
Cal.Rptr.2d 558 (Cal.App. 4 Dist. 1999} II. Offenders <18 vears old must participate in at an alcohiol program for at least 3 months
consisting of a minimum of 30 hours of activities (e.g., education, group counseling and individual interview sessions). Offenders 218
years old must complete a driving-under-the-influence program and are subject to license suspension until they complete such a
program. However, st offenders > 18 yrs old only have to complete the education component of such program. Health and Safety
Code §811836 & 11837(c)(1) and Veh. Code §§13352.6 & 23502 Licensing Action: ALL persons <21 years old, are subject to
administrative license suspension if the operate a motor vehicle with a BAC =0.05. See p. 3-51 for details. Special Note: A person
under 21 years old who violates the regular DWI laws must also participate in either an alcohol education or rehabilitation program,
Veh, Code §23520 If such person fails to complete such programs, their license may be either suspended or revoked until they either
show proof of completion or until they are 21 years old. Veh. Code §24508

Special Note: A person, who has been convicted of any DWI offense and who has also "willfully refused" to submit to a chemical
test, is subject to the follwing sanctions: DWI non-injury offs: 1st off, if probation is granted, the court must use the follwing sentence
structure: Jail-48 hrs (mandatory) up to 6 mos; fine-$390 (mandatory) up to $1,000; and lic. susp-6 mos; 2nd off.-96 hrs in jail
(mandatory); 3rd off-10 days in jail (mandatory); 4th & sub. offs.-18 days in jail (mandatory) DWI injury offs 1st off-48 continuous
hrs in jail {(mandatory); 2nd off-96 hrs in jail (mandatory) Veh. Code §23577

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is prehibited from
operating 2a CMV for 1 yr (mandj} (3 yrs {mand) if transporting hazardous materials) if they are convicted of driving a CMV while under
the influence of alcohol or a controlled substance. For a subsequent conviction of driving A CMV while under the influence of alcohol
or a controlled substance, a person is prohibited from operating such a vehicle for life. A person, who refuses to submit to a chemical
test while operating a CMYV, is subject to licensing sanctions (including license sanction enhancements) under the implied consent law;
however, if they were transporting hazardous materials, the susp is for 3 yrs (mand). A CMV operator must be placed “out-of-service”
for 24 hrs if they have a BAC 20.01 (Standard: Percent by weight of alcohol in the blood.). A CMYV operator commits a DWI offense
if they operate a CMV with a BAC/BrAC =0.04 (For standards, see Footnote No. 2 on p. 3-45.); a conviction for this offense subjects
the offender to the same sanctions as would a conviction for any other DWI offense. Veh. Code §§13353(a), 15210(b) & (d), 15300,
15302, 23152(d), 23153(d) and 34501.15(a)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Other {continued):

EMS Cost. {continued) Note: The law does not specifically
require a DWI offense conviction as a condition of liability.
Alcohol Program Assessments. I. A person convicted of a DWI
offense must pay an assessment, not to excced $30, for the
purpose of funding alcohol abuse education and prevention
programs. Veh. Code §23645¢(a) II. A fee of not more than $75
may be assessed against a person convicted of a DWI offense in
counties participating in an alcohol and drug assessment program.
Veh. Code §23649 III. An assessment not to exceed $100 may
be imposed for PSI alcohol/drug evaluation. Veh. Code
§23649(a)

Special State Penalty (Fine). An additional State penalty of $10
is assessed against every defendant for every $10 of a fine (or
fraction thereof) actually imposed and paid by a defendant.! Penal
Code §§1463(h) & 1464(a)

Special County Penalty (Fine). Aan additional county penaity of
$7 is assessed against every defendant for every $10 of a fine (or
fraction thereof) actually imposed and paid by a defendant.!
Gov't. Code §76000 and Penal Code §§1463(h) & 1464
Ignition Interlock. I. The court may order a 1st offender (injury
or non-injury related) to only operate motor vehicles that are
equipped with "ignition interlock” devices for not more than 3
yrs. Heightened consideration is to be given to offenders with a
BAC :0.20. Veh. Code §23575(a)(1)

I. If a subsequent offender (injury/non-injury) is granted
restricted driving privileges, the State driver licensing agency
must require them to ounly operate motor vehicles that are
equipped with “ignition interlock” devices. Veh. Code
§§13352(a) & 23575(f)(1)

Drunk Driver Visitation Program (Persons Under 21 Years
0Old). For a 1st DWI non-injury offense or a violation of Veh,
Code §23140 (Juvenile Offenses Involving Alcohol, see p. 3-49.)
A person, with their consent and as part of their probation, may
be ordered by the court to visit trauma or hospital facilities to
observe victims of accidents where alcohol was involved. Veh.
Code Note: In order to participate in this program, persons
under 21 must agree not to drink alcoholic beverages until they
are 21. Veh. Code §23509 et seq.

Home Detention. DWI offenders are eligible for "home
detention” as an alternative to imprisonment. This alternative
includes "home detention” for certain minimum mandatory jail
sentences. However, the mandatory sanctions for multiple DWI
offenders under Veh. Code §23580 {48 con hrs in jail or 10 dys
of communrity service) apply nevertheless. Penal Code §1203.016
& People v. Superior Court (Hubbard), 281 Cal.Rptr. 309
(Cal.App. 2 Dist. 1991).

'Le., the portion of any fine that has been either suspended or reduced is not considered when caleulating this assessment.
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action: See the Special Note below and Double Jeopardy on p. 3-47.
Administrative Per Se Law: Yes Persons 21 Years Old and Above-BAC >0.08! or Persons

Under 21 Years Old-BAC >0.05/0.01! (See the Comment on p,
3-52.) lst violation-Susp 4 mos (mand for persons under 21
years old) A person 21 yrs old and above, who participates in an
alcohel education or treatment program, is subject to a mand
license susp for 30 dys followed by restricted driving privileges,
except as noted, for 60 dys for the purpose of either participating
in the program or going to and from a place of employment.
Following successfully coinpletion of the program, "unrestricted"
driving privileges may be granted after the 60 dy restricted driving
privileges. However, if the restricted license is used to go to and
from a place of employment, the suspension with restrictions must
be for 6 mos. Veh. Code §13353.7 2nd & sub. violations®*?
(w/n 7 yrs)-Susp 1 yr (mand) Veh. Code §§13353.2, 13353.3
13353.4(a), 13380 & 13382 Seec Footnotes No. 4, 5,6 & 7.

Other: Under Separate Provisions of Law, Persons Under 21 Years Old
are subject to a, susp for not less than 1 yr (30 dys mand) if a
"preliminary breath test"! or "other chemical test" result indicates
a "blood-alcohol concentration” =0.01. After the mandatory susp
period, restricted driving privileges are available based upon 2
critical need to drive. - Veh. Code §§13353.3(b)(3), 13353.8,
13390 & 23136
Comment: The law provides for two separate administrative
licensing actions against persons under 21 years old who are
operating a motor vehicle with an alcoho! concentration >0.01.
See Veh, Code §§13352.2 & 23136.

'Based upon a person driving either (1) with a blood alcohol concentration 20.05 based on percent by weight of alcohol in the blood
or (2) with an alcohol concentration of 0.01 based on either a preliminary breath test or “other chemical test”. Veh. Code §13353.2(a)
%For purposes of determining whether a license sanction enhancement should be imposed, the following violations/convictions are
considered prior violations: Any DWI offense, vehicle homicide, refusal to submit to a chemical test and, of course, a previous admin.
per se violation (appears to include any previous type of admin. per se action). Veh. Code §13353.3(b)(2)

*Under Veh. Code §13353.7(d), the 1 yr mand susp remains if effect only so long as such suspension is required for subsequent
violations per 23 USC §§408 & 410,

“If a person is "acquitted" of DWI charges associated with the admin. per se violation, the admin. per se suspension is cancelled and
the driver's license is reinstated. Veh. Code §13353.2(e) Special Note: "Dismissal” of DWI charges is not the same as "acquittal”
of such charges and will not result in license reinstatement. Gikas v. Zolin, 863 P.2d 745 (Cal. 1993), Agresti v. Dept. of Motor
Vehicles, 7 Cal.Rptr.2d 353 (Cal. App. 5 Dist. 1992), & Helmandoilar v. Director, DMV, 9 Cal Rptr.2d 155 {Cal.App. 3 Dist. 1992)
*Admin. per se suspensions and DWI susps/revs are to run concurrently. The total period of license susp/rev shall not exceed the longer
of the two periods. Veh. Code §13353.3(c)

®Note: A CDL driver, who is found subject to the admin. per se law for 1st violation while not operating a CMV, would have their
CDL privileges susp for a mandatory period of 30 dys followed by restricted driving privileges for S mos. Veh. Code §13353.6 &
Murphy v. Pierce, 2 Cal Rptr.2d 18 (Cal.App. 6 Dist. 1991)

Administrative suspensions are "independent” of licensing actions taken via convictions for DWI offenses. E.g., a mand susp of 1
yr for a 2nd admin. per se violation will apply notwithstanding a court order atiowing restricted driving privileges for a 2nd DWI
(non-injury) offense conviction. Robertson v. Dept. of Motor Vehicles, 9 Cal Rptr.2d 319 (Cal. App. 1 Dist. 1992)

Special Note: The administrative per se law does not violate a person's constitutional rights to due process of law or equal protection
of the laws. Peretto v. Department of Motor Vehicles, 1 Cal.Rptr.2d 392 (Cal.App. 1 Dist. 1991)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Past DWI Conviction Licensing Action: See Prior Drunk Driving Felony Offenses on p. 3-47.
Type of Licensing Action
(Susp/Rev): Non-Injury DWI Off (with no previous DWI offs)-Susp Veh.

Code §§13352(a)(1) & 23536

Non-Injury BWI Off (with one previous DWI off w/n 7 yrs)-Susp
Veh. Code §§13352(a)(3) & 23540

Non-Injury DWI Off (with two previous DWI offs w/n 7 yrs)-Rev
Veh. Code §§13352(a)(5) & 23546(a)

Non-Injury DWI Off {with three or more previous DWI offs w/n
7 yrs)-Rev Veh. Code §§13352(a)(7) & 23550

Injury Related DWI Off {with no previous DWI offs)-Susp
Veh.§§13352(a)(2) & 23554

Injury Related DWI Off (with one previous DWI off w/n 7
yrs)-Rev Veh. Code §§13352(a)(4) & 23560

Injury Related DWI Off (with two or more previous DWI offs
w/n 7 yrs)-Rev Veh. Code §§13352(a)(6) & 23566 See Footnote
No. 2 and the Special Note below.

Additional Citations: Veh. Code §§23538, 23542, 23548,
23552, 23556, 23562 & 23568

Postponement of Licensing Action. If an offender is sentence to
serve either 1 yr in the county jail or mor than 1 yr in prison, the
court may postpone the imposition of either a suspension or
revocation until the offender is release from incarceration. Veh.
Code §23665

'The California Court of Appeal has held that the State has not established the reliability of preliminary breath screening devices.

Coniglio v. Department of Motor Vehicles, 46 Cal.Rptr.2d 123 (Cal. App. 6 Dist. 1995) (review denied by the California Supreme

Court, 1996 Cal. LEXIS 533) :

’If a person is involved in an accident and they have a BAC >0.08 and they have been convicted of a DWI related vehicle homicide
{w/n 5 yrs), their license shall be either suspended or revoked as follows: 1) If the accident does not result in a DWT conviction (either
injury or non-injury) - suspension for 1 year (mandatory); and, 2} If the accident results in a DWI conviction {either injury or
non-injury) - revocation for 3 years (mandatory). This revocation period is concurrent with any other DWI imposed restriction,

supension or revocation if this is a first DWI conviction or a second conviction w/n 5 years. This revocation period is cumulative with

any other DWI imposed restrictions, suspension or revocation, if there have been two (2) or more previous DWI convictions w/n 5.
yrs. Veh. Code §13954

Special Note: There are two provisions of the California Vehicle Code that provide for special licensing sanctions against minors who
violate the DWI laws. 1. Under Veh. Code §13352.3, a person, who is under 18 yrs old and who is convicted of an alcohol driving
offense, is subject to a license revocation (1) until they are 18, (2) for 1 yr or (3) per Veh. Code §13352 whichever period is longer.
II. Under Veh. Code §13202.5, a person, who is under 21 years old and who is convicted either of a DWI {alcohol or drugs) offense
or of a vehicle manslaughter offense, is subject to a license suspension for one (1) year. However, such person may be eligible for
restricted driving privileges based on "a showing of a critical need to drive” (Veh. Code §13202.5(c)).
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Sanctions Following a Conviction for a DWI Offense:

(continued)
Term of License Withdrawal Sec the Special Note on p. 3-49.

(Days, Months, Years, etc.): Non-Injury DWI Off (with no previous DWTI offs)-6 mos;
Non-Injury DWI Off (with one previous DWT off w/n 7 yrs)-2
¥rs;

Non-Injury DWI Off (with two previous DWI offs w/n 7 yrs)-3
yrs';

Non-Injury DWI Off (with three or more previous DWI offs w/n
7 yrs)-4 yrs;

Injury Related DWT Off (with no previous DWI offs)-1 yr,;
Injury Related DWI Off (with one previous DWI off w/n 7 yrs)-3
yrs;

Injury Related DWI Off (with two or more previous DWI offs
w/n 7 yrs)-5 yrs Veh. Code §§13352 & 13352.5

Mandatory Minimum Term of

Withdrawal: Non-Injury DWI Off (with no previous DWI offs)-> (6 mos mand
for persons who operate certain types of heavy trucks or buses.
Veh. Code §§12804.9, 13252(2)(1), & 23536(¢));
Non-Injury DWI Off (with one previous DWI off w/n 7 yrs)--;
Non-Injury DWI Off (with two previous DWT offs w/n 7 yrs)-18
mos®;
Non-Injury DWT Off (with three or more previous DWI offs w/n
7 yrs)-24 mos*;
Injury Related DWI Off (with no previous DWI offs)-1 yr;
Injury Related DWI Off (with one previous DWI off w/n 7
yrs)-18 mos®;
Injury Related DWI Off {with two or more previous DWI offs
win 7 yrs)-30 mos*
Special Note No. 1: If a DWI conviction results either in a jail
sanction of 1 yr in the county jail or in imprisonment of 1 yr or
more in the State prison, the court may postpone the suspension
of driving privileges until the term of incarceration has been
served. Veh. Code §23665
Special Note No 2. For either non-injury or injury related DWI
offenses, an offender’s license (i.e., complete driving privileges)
cannot be reinstated unti! they have completed an either an alcohol
or drug education and counseling program. Veh. Code §§13352
& 13353.4(e)

'Note: A license cannot be reinstated unless the defendant has completed either an 18 or 30 month alcohol treatment program. Veh.
Code §13352(a)(5)

*Driving privileges may be restricted for 90 days under certain probation conditions. Veh. Code §§13352, 13352.5 & 23538 and
Health and Safety Code §11837(a), (c) & (d)

*Restricted driving privileges may be granted after a defendant enrolls in or completes an alcohol rehabilitation program. This does
not apply if they were operating certain types of heavy trucks or buses at the time of the offense. As an alternative, the defendant may
granted a restricted license after a 12 mo susp if they are enrolled in an alcohol treatment program and they instal} ignition interlock
devices on their vehicles. Veh. Code §§12804.9, 13352(a)(3), 13352.5 & 23542(b)(3) and Health and Safety Code §11837
4Restricted driving privileges may be granted after this period provided the defendant (1) has completed or is continuing to participate
in an alcohol treatment program and (2) only uses vehicles equipped with an ignition interlock device. Veh. Code §13352(a)(5), (6)
& (7) See Ignition Interlock on p. 3-50.

*Restricted driving privileges may be granted after 18 mos provided the defendant has completed an alcoho! treatment program and
consenis to use ignition interlock devices on their vehicles. Veh. Code §§13352(a)(d) & 23562
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Other:

Rehabilitation: See Special Note No. 2 on p. 3-53.

Alcohol Education: Conditions of probation, which normally provide for a reduced
period of incarceration, usually require a defendant to participate
in an alcohol educatior/rehab. program for any DWI off
conviction."* Veh, Code §§23161, et seq. and 13352 Note: a
person convicted of a first DWI offense in a juvenile court must
participate in and complete either an alcohol or drug education
program. Veh. Code §§23154, 23538 & 23556 and Health and
Safety Code §11837(a), (c) & (d)

Alcohol Treatment: Yes See Alcohol Education above.

Vehicle Impoundment/Confiscation: Important: There are two vehicle impoundment laws.

Authorized by Specific

Statutory Authority: Impoundment.? A vehicle owned and driven by the offender
may be impounded as follows for a DWI off (non-injury/injury}:
1st or 2nd offs (w/n 5 yrs)-1 to 30 dys; subsequent offs (w/n 5
yrs) -1 to 90 dys Veh. Code §23594
Impoundment. The vehicle owned and driven by the offender
may be impounded as follows for a DWI off (non-injury/injury):
1st off-Not more than 6 mos; sub off-Not more than 12 mes
Veh. Code §23592(a)(1)
Forfeiture.” However, a defendant’s vehicle may be subject to
forfeiture if they have been convicted of (1) a DWI vehicle
homicide off, (2} a non-injury related DWI off and have had two
or more (or combinations of) convictions w/n 7 yrs for either a
veh. homicide off or a non-injury/injury related DWI off or (3) a
DWI serious injury off and have had one or more (or
combinations of) convictions w/n 7 yrs for either a veh homicide
off or a non-injury/injury DWI off. Veh. Code §23596

Terms Upon Which Vehicle
Will Be Released: There are no special terms which have to be satisfied prior to
releasing a vehicle. However, vehicles are impounded at the
: owners' expense. Veh. Code §2355%4
Other: Temporary Impoundment. A law enforcement officer may
"remove” from the highway any vehicle driven (1) by a person
who has been taken into custody or (2) by a person under 21 yrs
old who has been issued a notice of license suspension for
operating a motor vehicle with a BAC 20.01. The vehicle may
be released to the legal owner upon the payment of towing and
storage charges. Veh. Code §22651.
Miscellaneous Sanctions
Not Included Elsewhere: I. A person granted probation for a DWI (non-injury/injury)
offense must include but is not limited to the following conditions:

'However, in lieu of the more traditional alcohol and drug education and treatment programs, an offender, again as a condition of
probation, may be allowed to participate in a special "live-in alternative”. This alternative focuses on substance abuse users and
requires them to live full time at a special facility. Penal Code §8001

21st offenders who have been placed on probation and who, at the time of the offense had either a BAC 20.20 or refused to submit to
a chemical test, must be placed in a alc. education/counseling program for at least 6 months. Health & Safety Code 11837(c)(2)
3Under this impoundment/forfeiture law, no vehicle may be impounded or forfeited if another person has a community propesty interest
in the vehicle and if it is the sole vehicle available to the defendant’s immediate family. Veh. Code §§23594 & 23596
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Sanctions Following a Conviction for a DWI Offense:
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(1) They are placed on probation for 3 to 5 vears (but not more
than the maximum confinement time in State prison); (2) they
agree not to driving with any measurable amount of alcchol in the
blood: (3) they agree not to refusal to submit to an implied
consent test; and (4) they agree not to commit any criminal
offense. Veh. Code §§23600

Il. For the purpose of imposing ephanced sanctions, the court
may consider whether either (1) the offender’s blood alcohol level
was 20.20 or (2) they refused to submit to a test under the implied
consent law. Veh. Code §23578

Other Criminal Actions Related to DWI:

Homicide by Vehicle: See the Special Note below.
State Has Such a Law: Yes Veh. Manslaughter' Penal Code §§17 191.5, 192(c) & 193
Sanctions:
Criminal Sanction:
Imprisonment (Termy): 1. Death caused by driving @ motor veh. not involyving

alcohol/drugs: a. with gross negligence - Either in the county jail
for not more than 1 yr or 2, 4, or 6 yrs in the State prison; b.
without gross negligence - Not more than 1 yr

2. Death caused by driving a motor veh in violation of Veh. Code
§§231407%, 23152 0r 23153 a. with gross negligence - 4, 6, or 1
yrs**%; b, without gross negligence - Not more than 1 yr in the

county jail (or 16 mos, 2 or 4 yrs in the State prison)®,
Mandatory Minimum Term: None
Fine ($ Range): For ANY Vehicle Homicide Offense-Not more than $1G,000
Penal Code §672
Mandatory Minimum Fine: None

Administrative Licensing Action:
Licensing Authorized and

Type of Action: 1. Death caused by driving a motor veh, not involving
alcohol/drugs: a. with gross neligeiice - Rev - 3 yrs (mand); b.
without gross negligence - Susp - not more than 6 mos (not mand)
2. Death caused by driving a motor veh in viclation of Veh. Code
§§23140%, 23152 or 23153: a. with gross negligence - Rev ~ 3
yrs (mand); b. without gross negligence - Same lic susp/rev

"Implied Malice. Under certain circumstances, in situations where a person has been killed by an intoxicated driver, evidence of
voluntary intoxication can be introduced as evidence of implied malice in 2 2nd degree murder case against the driver. Penal Code
§§22 & 188, Vehicle Code §191.5(g), People v. Watson, 637 P.2d 279 (Cal. 1981), and People v. Whitfield, 868 P.2d 272 (Cal. 1994)
Note: Veh. Code §23140 makes it illegal for a person under 21 years old to operate a motor vehicle with a BAC 20.05.

*If more than one individual has been kitled, an enhanced prison term of one (1) year is added for each victim. The maximum number
of such enhancements is three (3). Veh. Code §23182

‘Subsequent Offenses: A defendant convicted of this offense is subject to imprisonment from 15 year to life, if they had either (1)
a prior vehicle manslaughter offense with gross negligence, (2) a prior vehicle intoxicated manslaughter offense without gross
negligence, (3) a prior injury related drunk driving offense or (4) two or more drunk driving offenses w/n 7 yrs. Penal Code §191.5(d)
Special Note: 1. Generally, under Penal Code §17, a crime is classified as a felony only if the defendant is punishable by confinement
in the State prison. However, if the court has discretion to punish 2 defendant for such a crime in a place other than the State prison
(such as a county jail), impose just a fine, or place the person on probation without a confinement sentence, the crime is usvally
classified as a misdemeanor. II. Gross vehicle manstaughter while intoxicated is not a lesser included offense of murder. As a result,
a person can be tried for both offenses. People v. Sanchez, 2001 Cal. LEXIS 529,  P.3d __ (Cal. 2001)
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Other Criminal Actions Related to DWI: (continued). ‘

action as for a DWI vehicle injury offense. Veh. Code
§§13350.5, 13351(a)}(1) & (3), 13351(b), 13556(a) and 13361(c)
For persons under 21 years old, see Special Note on p. 3-52,
Length of Term of
Licensing Withdrawal: See above.
Mandatory Action--Minimum
Length of License
Withdrawal: See above.
Other; 1. Vehicle Forfeiture. Veh. Code §23596
II. Victims® Assistance Fund. Gov’t. Code §13959 et seq.
III. See Special State Penalty (Fine) and Special County
Penalty (Fine) on p. 3-50.

Driving While License Suspended
or Revoked Where the Basis Was

a DWI Offense: See Vehicle Forfeiture, Ignition Interlock, CMV/CDL and
Footnote No. 3 below and the Special Note on p. 3-57.

Sanction: See Habitual Traffic Offender Law on p. 3-57.

Criminal:

Imprisonment (Term): Misd 1st off-10 dys to 6 mos; 2nd and subsequent offs' (w/n 5

y18)-30 dys to 1 yr Veh. Code §14601.2
Mandatory Minimum Term
of Imprisonment: 1st off-10 dys?; 2nd and subsequent offs' (w/n S yrs)-30 dys?; For
a 2nd or subsequent off' (w/n 7 but more than 5 yrs)-10 dys®
Veh. Code §14601.2(g)

Fine (3 Range): 1st off-$300 to $1,000; 2nd and subsequent offs! (w/n 5 yrs)-Not
more than $500 to $2,000
Mandatory Minimum Fine: None

'A previous offense includes not only a prior conviction under Veh. Code §14601.2, but also a violation of Veh. Code §§14601 (which
prohibits driving after a license has been suspended or revoked for a reckless driving offense), 14601.1 (the general prehibition against
driving while a license is either suspended or revoked) and 14601.5. See the Special Note on p. 3-57.

*If a defendant injuries a person while violating this law, they must also serve this mandatory minimum imprisonment term. Le., they
cannot receive work release, community service or other similar programs. Veh. Code §14601.4

*Impoundment. If the vehicle used in the offense is owned by the offender, it may be impounded following a conviction as follows:
1st off-6 mos impoundment; sub. off-12 mos impoundment. Veh. Code §§14602.5, 23524 & 23592 Note: Any vehicle driven by
an arrested person may be impounded for 30 dys. Veh. Code §14602.6(z)

*This fine is usually mandatory. However, the court may reduce this fine in the "interests of justice”.

A previous offense includes a violation of Veh. Code §§14601 (which prohibits driving after a license has been suspended or revoked
for a reckless driving offense), 14601.1 (the general prohibition against driving while a license is either suspended or revoked) and
14602.2 (which prohibits driving while a license is either suspended or revoked for a drunk driving offense).

Vehicle Forfeiture. A vehicle is subject to forfeiture if it is driven by a person (1) who has a suspended or revoked license, (2) who
has had a previous misd conviction either of driving while suspended or revoked under other provisions of law or the habitual offender
law and (3) who is the registered owner of such vehicle. However, the vehicle is not subject forfeiture if there is a community property
interest in the vehicle and it is "only vehicle available to the driver’s immediate family." Veh. Code $14607.6

Ignition Interlock. The court must order offenders to only operate motor vehicles that are equipped with ignition interlock devices.
This requirement can be imposed for not more than 3 yrs. Veh. Code §23575(a)(2).

CMV/CDL. A self employed CMV operator is prohibited from operating a CMV during either a CDL disqualification or a CDL out-
of-service order. It appears to be an infraction to violate this prohibition. The sanctions for this offense are as follows: 1st offense,
a fine <$100; 2nd off (w/n 1 yr), a fine <$200; and, for a subsequent offense (w/n 1 yr), a fine <$250. Veh. Code §§15240, 15242,
40000.1 & 42000.5
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Other Criminal Actions Related to DWI: (continued)

Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:

Mandatory Term of License
Withdrawal Action:

Other:

Habitual Traffic Offender Law:
State Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:
Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status
Sanctions Following a Conviction of
Driving While on Habituat Offender Status:
Imprisonment (Term):

'win 7 yrs

CALIFORNIA

2 points are assigned to the driving record. Veh. Code §12810(i)

Special Note: The following sanctions apply if a person was
driving while their license was either suspended or revoked and
where the basis for the licensing action was either an implied
consent refusal or an admin. per se violatior st off: Jail-Not
more than 6 mos; fine-$300* to $1,000 Subsequent off (w/n 5
ys)’: Jail-10 dys (mand) to 1 yr; fine-$500° to $2,000 Veh.
Code §14601.5 See Vehicle Forfeiture above.

See Special State Penalty (Fine) and Special County Penalty
{Fine) on p. 3-50.

Yes Penal Code §193.7 and Veh. Code §§13350(b), 14601.3(a),
23522, 23548(b), 23550, 23550.5, 23564(d) & 23590

A person is declared to be an "habitual traffic offender" for 3
yrs, if any one of the following eccurs. (1) They commit DWI
related vehicle homicide (Penal Code §192(c)(3)) and they have
two or more previous' convictions or a combination of iwo or
more prior convictions' for DWI (non-injury or injury offs) or
reckless driving instead of a DWI non-injury off. (2) They
commit a DWI non-injury or injury offense and have two or more
previous DWI offs! (injury or non-injury or a combination
thereof). (3) They are sanctioned under Veh. Code §23550
because they have Prior Drunk Driving Felony Offenses. (4)
They accumulate a "driving record"” while operating a vehicle
when their license is either suspended or revoked; a declaration of
"habitual offender status” on this basis "automatically" means that
a person may be subject to the criminal sanctions noted below.

None

Misd Penal Code §17 & Veh. Code §14601.3(e)

For "habitual traffic offender” status based on veh. homicide or
DWI offenses: 180 dys Note: Imprisonment is in the county jail
and is "consecutive” to any other sanction. Veh. Code
§14601.3(e)(3)

2A “driving record” consists of any one of the following: (1} Two or more convictions for 2 point violations w/n 12 menths; three or
more convictions for 1 point violations w/n 12 months; (3) three or more "reportable” accidents w/n 12 months; or (4) any combination
of convictions/accidents which results in 3 points w/n 12 months. Veh. Code §14601.3(a)
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CALIFORNIA

Other Criminal Actions Related to DWI: (continued)

Mandatory Minimum Term of
Imprisonment:
Fine ($ Range):

Mandatory Minimum Fine ($):
Licensing Actions (Specify);

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic

Accidents:
State Has Such a Law (Yes/No):
BAC Chemical Test Is Given to the
the Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:
Minimum Age (Years) Sale/Purchase:
Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Lepal Actions:

State Has a Dram Shop Law (Yes/No):

"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

19th Edition

For "habitual traffic offender” status based on vehicle operation
while susp/rev and after accumulating a "driving record": lst
off-30 dys; 2nd _and sub off (w/n 7 yrs)-180 dys  Note:
Imprisonment is in the county jail.

None

For "habitual traffic offender” status based on veh. homicide or
DWI offenses: $2,000

For "habitual traffic offender” status based on vehicle operation
while susp/rev and after accumulating 2 "driving record": lst
off-$1,000; 2nd and sub off (w/n 7 yrs)-$2,000

See Special State Penalty (Fine) and Special County Penaity
(Fine) on p. 3-50.

None

None

Yes Govt. Code §27491.25

Yes
Yes
Yes

21 Bus. & Prof, Code §§25658 & 25662 (Year Eff; 1933)

2] Possession in a public place; exception, possession under 21
is legal if the minor is acting via a parent's order. Bus. & Prof.
Code §§25658 & 25662

21 This applies only to consumption of alcohol on the premises
of licensed "on sale” establishments. Bus. & Prof. Code §§25658
& 25662

Yes The law is limited to the serving of alcoholic beverages to
obviously intoxicated minors. Bus. & Prof. Code §§25602 &
25602.1 and Civil Code §1714

No Note: See Bus. & Prof. Code §25602(c) & 25602.1, Civil
Code §1714 and Cory v. Shierloh, 629 P.2d 8, 174 Cal. Rptr. 500
(1981).



. CALIFORNIA

Other State Laws Related To Alcohol Use: (continued)

Dram Shop Actions-Social Hosts:

Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action:

Term of Imprisonment:

Fine (3 Range):

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Owners or

Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type

of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

Type of Criminal Action:
Term of Imprisonment:
Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alcoholic
Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No):
Length of Term License Withdrawal:

Anti-Happy Hour Laws/Repulations:

Ne Bus. & Prof. Code §25602(c) & 25602.1, Civil Code
§1714(c), Cory v. Shierloh, 629 P.2d 8 (Cal. 1981), Strang v.
Cabrol, 691 P.2d 1013 (Cal. 1984), and Zigff v. Weinstein, 236
Cal.Rptr. 536 (Cal.App. 1 Dist. 1987)
A social host is not liable for the injuries sustained by an
intoxicated guest. Civil Code §1714(c)

Misd Bus. & Prof. Code §25602

Not more than 6 mos Bus. & Prof. Code §25617

Not more than $1,000 Bus. & Prof. Code §25617

See Special State Penalty (Fine) and Special County Penalty
(Fine) on p. 3-50.

Yes susp or rev Bus. & Prof. Code §24200
The length of susp/rev is not fixed by statute.

See Footnote No. 1.
Misd Cal. Const. Art. 20, §22 and Bus. & Prof. Code §25658(a)
None?

$1,000 (mand) Bus. & Prof. Code §25658(e)(2)

See Special State Penalty (Fine) and Special County Penalty
(Fine) on p. 3-50.

Yes susp or rev Bus. & Prof. Code §§24200 & 25658.1(b)
The length of susp/rev is not fixed by statute.

Neo

'A defendant must also perform at least 24 hrs of community service. Bus. & Prof. Code §256580()(2)

*Comment: Since Bus. & Prof. Code §25658 provides for a sanction, the general penalty provision for a violation of the alcoholic
beverage control provisions of the Business & Professions Code (Bus. & Prof. Code §25617) would not apply. The general penalty
provision provides for an imprisonment term of not more than 6 mos.
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CALIFORNIA

Other State Laws Related To Alcohol Use: {continued)

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages

and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:
Open Container Law (Yes/No): ‘ Yes Veh, Code §§23222, 23223, 23225 & 23226
Anti-Consumption Law (Yes/No): Yes Driver and passengers Veh. Code §§23220 & 23221
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STATE: COLORADO
General Reference: Colorado Revised Statutes

Basis for a DWI Charge:

Standard DWI Offense: I. Under the influence of alcohol §42-4-1301(1)(2)
II. Impaired by the consumption of alcohol §42-4-1301(1}(b)
Illegal Per Se Law (BAC/BrAC): 20.10'%? §42-4-1301(2)(a)

Persons Under 21 Years Old-BrAC only >0.02 but <0.05% (Cl A
Traffic Infraction) §42-4-1301(2)(a.5)

Presumption (BAC/BrAC): >0.05 but <0.10°-Driving while impaired; 20.10> Driving under
ihe influence §42-4-1301(5)(b) & (c)
Types of Drugs/Drugs and Alcohol: (1) Any Drug or (2) a Combination of Alcohol and Drugs’®

(applies to both driving under the influence and driving while
impaired) §§42-4-1301(1)(2) & 42-4-1301(1)(b)

Other: For Commercial Motor Vehicle Operators, see p. 3-65.
It is an offense for habitual drug uses to operate a motor vehicle.
The sanctions for this offense are the same as for driving while
under the influence. §42-4-1301(1)(c) & (9)

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes §42-4-1301(6)
Implied Consent Law: See Footnote No. 4.
Arrest Required (Yes/No): No But, "probable cause” is required. §42-4-1301(7)(a)1l) &
(I
Implied Consent Law Appties to
Drugs (Yes/No): Yes §42-4-1301(7)(a)}(1ID)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) §42-4-1301(7)(e)
Other Information: A persons's blood may be taken from them by force if there is

probable cause that they committed criminally negligent homicide
with a motor vehicle, vehicle homicide, assault in the third degree
with a motor vehicle or vehicle assault. §42-4-1301(7)(a)(IV) &
People v. Shepherd, 906 P.2d 607 (Colo. 1995)

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood: Yes (Alc & Drugs) §42-4-1301(7)(2)(ID) & (III)
Urine: Yes (For Drugs only) §42-4-1301(7)(a){III}
Other: Saliva (For Drugs only) §42-4-1301(7)(a)(I)

IThis State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0,10 or more.
Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath. §§42-2-126(2)(a)(I) and 42-4-
1301(2)(a), (2)(a.5), (5)(b) & (5)(c)

Historical Note: The State's drunk driving and vehicle homicide laws now define alcohol concentration as either grams of alcohol per
100 mitliliters of blood or grams of alcohol per 210 liters of breath. However, prior to 1989, the vehicle homicide law defined alcohol
concentration as "percent by weight" of alcohol in the blood. Despite this statutory language and obvious scientific difference, the
Colorado Supreme Court held that "percent by weight” should be interpreted to mean grams of alcohol per 100 milliliters of blood.
Ricstrew v. Pegple, 822 P.2d 505 (Colo. 1991)

*A "drug" is defined as either (1) a substance, that is intended to cure or prevent disease, listed in the U.S. Pharmacopoeia, (2) a
controlled substance or (3) toxic vapor or vapors including, but not limited to, glue sniffing and aerosol inhalation. §§12-27-303(7)
& (13) and 42-4-1301(1)(d)

*This State has an "express consent” law instead of an "implied consent” one. L.e., any person, who operates a motor vehicle in this
State, is "deemed to have expressed such person's consent” to submit to chemical test of their either bload, breath, urine or saliva.
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COLORADO

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):
Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanctions for Refusal to Submit_to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:

Irnprisonment:
Term (Day, Months, Years
Etc.):

No Note: Deferred prosecution or deferred sentence of drunk
driving offenses is available. §§16-7-401 & 16-7-403
Yes! §42-4-1301(8)

Yes Alc. and Drug Evaluations Required §42-4-1301(10)

No
None

None

1st refusal-Rev 1 yr?%; 2nd refusal-Rev 2 yrs?; 3rd or sub. refusal-
Rev3yrs® §§42-2-126(2)(a)(ID), 42-2-126(6)(b)(IT), (V1) & (VII)
and 2-4-1301(7)(d) Note: For a DWI offense arising our of the
same incident, the license revocation or suspension pericds for
refusal and conviction are to run consecutively but any admin. per
se licensing action runs consecutively. §§42-2-126(6)(c){ID) &
(III) and 42-4-1301(7)(d).

None

See Persons Under 21 Years OQid on p. 3-66.

See Double Jeopardy below.
Important. See Sanctions for Driving with BAC/BrAC 20.20
under Miscellaneous Sanctions on p. 3-66.

Driving under the influence/illegal per se, Ist Off (Misd)-5 dys to
1 yr; 1st Off*-70 dys to 1 yr; 2nd or subsequent off (w/n 5 yrs)-90
dys to 1 yr; Driving while impaired (Misd)-1st Off-2 dys to 180
dys; 1st Off*-60 dys to 1 yr; 2nd or subsequent off {w/n 5 yrs)-45
dys to 1 yr §42-4-1301(9) Injury Related DWI Off (Vehicle
Assault) (Class 4 Felony)-2 to 6 yrs §§18-1-105 & 18-3-205

"The court cannot except a guilty plea to a non-alcohol or non-drug related traffic offense in lieu of a drunk driving offense unless the
prosecutor makes a good faith representation that they could not establish a prima facie case on the original charge.

*These revocation periods are mandatory unless a person participates in the "ignition interlock” program (under §42-2-126.1). Such
a participant is eligible for probationary driving privileges after the following mandatory revocation periods: 1st refusal-3 mos; 2nd
refusal-6 mos; and, 3rd or sub. refusal-9 mos. See Ignition Interlock Program on p. 3-65.

3But where there has been w/n 5 yrs a conviction for a driving while impaired off.

But where there has been w/n 5 yrs a conviction for a driving while under the influence off/illegal per se.

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. Deutschendorf v. People, 920 P.2d 53 (Colo. 1996)
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Sanctions Following a Conviction for a DWI Offense: (continued)

Mandatory Minimum Term:

Fine:
Amount ($ Range):

Mandatory Minimum Fine ($):

Other Penalties:
Community Service:

Restitution {eg, Victim's Fund):

Other:

COLORADO

Driving Under the Influence/Illegal per se-1st off-1st off-None!:
Driving under the Influence/Tllegal per se-1st off2-70 dys (7 dys?);
Driving under the Influence/Illegal per se-2nd or sub off (w/n 5
yrs)-90 dys (10 dys’); Driving While Impaired-1st off-2 dys';
Driving While Impaired-1st off*-60 dys (6 dys®); Driving While
Impaired-2nd or sub. off-45 dys (5 dys®) §42-4-1301(%)

See Miscellaneous Sanctions on p. 3-66.

Driving under the influence/illegal per se, 1st Off-$300 to $1,000
1st Off'-$450 to $1,500; 2nd or subsequent off (w/n 5 yrs)- $500
to $1,500; Driving while impaired, 1st Off- $100 to $500; 1st
Off*-$450 to $1,200; 2nd or subsequent off (w/n 5 yrs)-$300 to
$1,000 §42-4-1301(9) Injury Related DWI Off (Vehicle Assault)
(Class 4 Felony)-$2,000 to $500,000

None

s

Driving under the influence/illegal per se, 1st Off-48 to 96 hrs (48
hrs mandatory); lst Off-56 to 112 hrs (56 hrs mand); 2nd or
subsequent off (w/n 5 yrs)-60 to 120 hrs (60 hrs mand), Driving
While Impaired, 1st Off-24 to 48 hrs (24 hrs mand), 2nd or
subsequent off-48 to 96 hrs (48 hrs mandatory) §42-4-1301(9)
Persons assigned to community service must pay fee of no more
than $60; this is used to keep the community service
self-supporting and to purchase insurance. §42-4-1301(9)(g)(V)
Yes I. A victims' compensation fund §24-4.1-100.1 et seq.

1. A defendant may be ordered to pay restitution as part of their
sentence. §16-18.5-101 et seq. Also, as a condition of probation
a drunk driving defendant shall be required to make restitution.
§42-4-1301(9)(h)

Mandatory Parole. Persons, who have been convicted of Vehicle
Assault must be placed on parole for 3 yrs. §18-1-105

Child Endangerment. A person is guilty of child abuse if they
knowingly or reckless commit an act that either kills or injures a
child (a person <16 yrs old). A person commits a Cl 2 felony
where death results from such child abuse and is subject to
imprisonment from 8 to 24 yrs and/or a fine from $5,000 to
$1,000,000. A person commits a Cl 3 felony where injury results
from such child abuse and is subject to imprisonment from 4 to 12
yrs and/or a fine from $3,000 to $750,000. For either felony,
there is mandatory parole for 5 yrs. §§18-1-105(1&)(11l) &
(V)(A) and 18-6-401(1), (2), (7a)(T) & () A drunk driving
offender is guilty of child abuse if they either kill or injure a child
who is riding in another vehicle that is involved in a collision with
the offender's vehicle at the time of the offense. People v.
Deskins, 927 P.2d 368 (Colo. 1996)

'"There is a mandatory imprisonment sanction of 5 dys unless the defendant participates in an alcohol education/treatment program.

§42-4-1301(9)(a)(D), ()1} & (H(AD

2But where there has been w/n 5 yrs a conviction for a driving while impaired offense.
*The mandatory imprisonment sanction is reduced to this number of days of confinement if the defendant participates in an alcohol

education/treatment program, §42-4-1301(9)(a)(II), (b)Y & )

and (1)

“But where there has been w/n 5 yrs a conviction for a driving while under the influence or illegal per se.
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COLORADO

Sanctions Following a Conviction for a DWI Offense: (continued)

Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action: See Double Jeopardy on p. 3-62 and the Special Note below.
See Persons Under 21 Years Old on p. 3-66.
Administrative Per Se Law: Yes =20.10 (BAC/BrAC See Footnote No. 2 on p. 3-61.) 1st

Violation-Rev 3 mos'; 2nd & Subequent Violations-Rev 1 yr!
§§42-2-126(2)(a)(I) and 42-2-126(6)(b)d) & (II) Note: If the
person is also convicted of a DWI offense, the licensing actions for
the admin. per se violation and for the DWI conviction shall run
concurrently but any refusal licensing action runs consecutively.
The total revocation period shall not exceed the longer of the two
(2) periods. §§42-2-125(5) and & 42-2-126(6)(c)(D) & (1)

Other: None
Post DWI Conviction Licensing Action: See Persons Under 21 Years Old on p. 3-66 and Habitual Traffic
Offender Law on p. 3-68.
Type of Licensing Action
(Susp/Rev): Driving while under the influence and illegal per se, lst off -
Susp/Rev; Driving while impaired - Susp/Rev’*?
§842-2-125(1)(b), (g) & (i) & 42-2-127(9)(a) Injury Related DWI
Off (Vehicle Assult) - Rev §42-2-125(1)(a)
Term of License Withdrawal
(Days, Months, Years, etc.): Driving while under the influence and illegal per se, Ist off-Susp'

Not less than 1 yr; Driving while impaired, 1st off-1 yr??**%
§8§42-2-125(1)(b}, () & (i}, 42-2-127(5)(a) and 42-2-132 Injury
Related DWI Off (Vehicle Assault) - 1 yr §§42-2-125(1)(a) &
42-2-12(2)()

'The revocation periods for admin. per se violations are mandatory unless a person participates in the "ignition interlock" program
(under §42-2-126.1). Such a participant is eligible for probationary driving privileges after the following mandatory revocation periods:
Lst violation-1 mo; and, 2nd or sub violation-3 mos See Ignition Interlock Program on p. 3-65.

*For driving while under the influence, 12 points and, for driving while impaired conviction, eight (8) points are placed on driver's
record; generally the accumulation of either 12 points in 12 mos or 18 points in 24 mos results in license susp for not more than 1 yr
(or for not less than 1 yr for 1st driving while under the influence offenses) but a probationary-restricted license may be issued.
§842-2-127(1)(a), (5), (12) & 14) and 42-2-132(1)

*A conviction for either an impaired, under the influence, or illegal per se off where there has been a previous alcohol driving off
conviction of any type within a 5-yr period -- Rev §§42-2-125(1)(g) & 42-2-132(2) A conviction for either an impaired, under the
influence of illegal per se influence or illegal per se off where there has been two previous alcohol driving off convictions of any type
- Rev §42-2-125(1)(D)

“A conviction for either an impaired, under the influence, or illegal per se off where there has been a previous alcohol driving off
convictions of any type within a 5-yr period -- Revocation for 1 yr. §§42-2-125(1)(g) & 42-2-132(2) A conviction for either an
impaired, under the influence of illegal per se influence or illegal per se off where there has been two previous alcoho! driving off
convictions of any type -- Revocation for an indefinite period. §42-2-125¢1)(i)

A person convicted of operating a vehicle while under the influence of a controlled substance must have their license revoked for a
mandatory period of one (1) year for a 1st off. §§42-2-125(1)}b) & (2) and 42-2-132(2)

fFor a st off, a person <21 yrs old or a provisional driver must have their license revoked for 1 yr. §§2-4-402(b), 42-2-125(g) &
42-2-132(2)

Special Note: The administrative per se iaw does not violate a person’s constitutional right to due process of law. Nefizger v.
Department of Revenue, 739 P.2d 224 (Colo. 1987)
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COLORADO

Sanctions Following a Conviction for a DWI Qffense:
(continued)

Mandatory Minimum Term of
Withdrawal: Priving while under the influence and illegal per se, 1st off
-None'; Driving while impaired, 1st off None See Footnote Nos.
2 and 3. Injury Related DWI Off (Veh. Assault)-1 yr

Other:
Rehabilitation:
Aleoho! Education: Yes §42-4-1301(9)
Alcohol Treatment: Yes §42-4-1301(9)

1A 1 yr probationary-restricted license may be issued for reasons of employment/alcohol education, et al. This license is renewal for
additional 1 yr periods. §42-2-127(12) & (14)

Special Note: If the first offender is a minor, a person under 21 yrs old (§2-4-402(b)), their license must be revoked for a 1 yr period.
§§42-2-125(1)(g) & 42-2-132(2)

3. A coaviction for either an impaired, under the influence, or illegal per se off where there has been a previous alcohol driving off
conviction of any type w/n a 5-yr period-Rev 1 yr (1 yr mand notwithstanding the person’s participation in an ignition interlock
program). §§42-2-125(1Xg) & (2.3), 42-2-126.1(1) & (1.5) and 42-2-132(2} II. A conviction for either an impaired, under the
influence of illegal per se influence or illegal per se off where there has been two previous alcohol driving off convictions of any
type-Rev 2 yrs (1 yr mand notwithstanding the person’s participation in an ignition interlock program). §42-2-125(1)(i) & (2.3) and
Rogers v. Dept. of Revenue, 841 P.2d 369 (Colo.App. 1992) See "Ignition Interlock” below.

Ignition Interlock Program w/Restricted License (§42-2-132.5). I For either (1) an impaired, under the influence or illegal per
se offense or (2) an habitual offender offence related to one of these alcohol offenses where there has been a previous alcohot driving
offense conviction of any type w/n a 5-yr period, an offender must have installed ignition interlock devices on the vehicles they operate
and are required to hold a restricted licensed license for at least 1 yr prior to full license reinstatement. See also §42-2-125(2.3) & (2.4)
and 42-4-1301(9)(g}1I). II. Early Reinstatement (§42-2-132.5(1.5) repealed July 1, 2002). A person, who has had their driving
privileges revoked for more than 1 yr either (1) for driving while either impaired, under the influence or illegal per se or (2) for an
admin. per se violation, is eligible for early license reinstatement with driving restrictions with the use of an ignition interlock device.
The restrictions remain in effect for "the longer of one year or the total time period remaining on the license restraint prior to early
reinstatement. "

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person's privilege (i.e., their
CDL) to operate a CMV is "revoked" for 1 yr (mand) (3 yrs (mand) if transporting hazardous materials) if, while driving a CMV, they
(1) have a BAC/BrAC 20.04 (Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath.), (2} are
under the influence of a controlled substance or (3) refuse to submit to a chemical test for alcohol concentration or drug content. (Note:
For a 1st offense of operating a CMV "while under the influence of alcohol”, the normal DWI license suspension sanctions apply.
As a result, a person may be eligible for a probationary license for this offense. However, a person is not eligible for "probationary
CDL" in circumstances where they operated a CMC with a BAC 20.04 but <0.10). For a either (1) a subsequent violation or (2) a
combination of two or more violations of either driving while under the influence of alcohol or of any of the above listed items, the
CDL is "cancelled” for life (10 yrs mand). In addition, a person who has any alcohol in their system is placed "out-of-service" for
24 hours. §§42-2-125(1)(b) & (2), 42-2-126(2)(a)(ID) & (1I), (6)(bYUIL), (6)(bXIV), (EXb)V) & (T)(a)(l), 42-2-127(1)(a) & (5)(b),
42-2-402(4) & (8) and 42-2-405 Persons <21 Years Old. A person <21 yrs old, who operates CMV with a BrAC only >0.02 but
<{.04 (Standard: Grams of alc. per 210 liters of breath.), is subject to the following license revocations: 1st off-3 mes (30 dys mand
with restricted driving privileges for the remainder of the revocation period); 2nd off-6 mos (mand); and 3rd or sub off-1 yr (mand).
§42-2-126(2)(a)(IV) & (6)(b)
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COLORADO

Sanctions Following a Conyiction_for a DWI Offense:
{continued)

Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority: None
Terms Upon Which Vehicle
Will Be Keleased:
Other:

Miscellaneous Sanctions

Not Included Elsewhere: 1. A DWI offender may be sentenced to attend a “victim impact
panel" for which they may be assessed a fee of not more than $25.
§42-4-1301(9%h)
II. A DWI offender is required to pay $75 (deposited into the Law
Enforcement Assistance Fund) and $15 (deposited into the county
treasury). §43-4-402(1)
III. A DWI oifender is assessed the "cost” for ale/drug evaluation
and supervision services. §42-4-1301(10)(d)
IV. For misd. offenses, persons are assessed a surcharge of either
37% of the fine imposed or $40 whichever is the greater amount.
For felony offenses, persons are assessed a surcharge of either
37% of the fine imposed or $100 whichever is the greater amount.
§24-4.2-104(1){2)(1)
V. Traffic School. A person, who violates the State's traffic
laws, may be ordered by the court te attend a course of instruction
on traffic laws, hazardous driving situations and accident
prevention. §42-4-1717
VI. Sanctions for Driving with BAC/BrAC »0.20. If a driving
while under the influence is reduced to driving while impaired but
the defendant’s BAC/BrAC was >0.20, the sanctions imposed
must, nevertheless, he for the former (greater) offense. §42-4-
1301(N(b)IV)
VII. Persistent Drunk Driver Surcharge. All drunk driving law
offenders must pay a surcharge of not less than $25 nor more
than $500 to fund the Persistent Drunk Driver Cash Fund. §42-4-
1301(9}g)(3D)
VII. DWI offenders must pay a fee of $25 which is deposited
into the crime victims compensation fund. §24-4.1-119(c)

Persons Under 21 Years Old. 1. Infraction. A person <21 yrs old, who operates a motor vehicle with a BAC/BrAC >0.02 but
£0.05 commits a Cl A Traffic Infraction and is subject to a fine of $50. §§42-4-1301(2)(2.5) & 42-4-1701(4)}(a}(D(N) In addition,
a person, who has been convicted of this offense is subject to license revocation for the following periods: 1ist off-3 mes (30 dys mand
with restricted driving privileges for the remainder of the revocation period); 2nd off-6 mos (mand); and 3rd or sub off-1 yr (mand).
§42-2-125(1)(g.5), (2.5) & 2.7) 1I. Administrative Action. A person <21 yrs old, who operates a motor vehicle with either a
BAC/BrAC > 0.05 but <0.10 (Standards: Grams of alcohol per 100 milliliter of blood or grams of alcohol per 210 liters of breath.)
or BAC (via breath analysis only)=0.02 but <0.05 (Standard: Grams of alcohol per 100 milliliter of blood.) is subject to license
revocation via independent administrative action. §42-2-126(2)(a){I.5) & (1.7) Via such action, a person's license is subject to license
revocaiion for the following periods: 1st off-3 mos (mand) (However, if the person’s BAC/BrAC was <0.05, they are only subject
to a 30 dys mand rev with suspension and restricted driving privileges for the remainder of the 3 mon period.); 2nd off-6 mos (mand);
and 3rd or sub off-1 yr (mand). §42-2-126(6)(b) III. A person under 21 yrs old, who has been convicted of driving a motor vehicle
with a BAC/BrAC =0.02 but <0.05, has 5 points assessed against their driving record. §42-2-127(5)(b)(IV)
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Qther Criminal Actions Related to DWI:

Homicide by Vehicle:

State Has Such a Law: Reckless Driving Vehicle Homicide €14 Felony §18-3-106(1)(a)
& (c)
DWI Vehicle Homicide! CJ 3 Felony §18-3-106(1)(b) & (c)
Sanctions:
Criminal Sanction:
Imprisonment (Term): Cl 4 Felony 2 to 6 yrs (presumptive range) §18-1-
105(1) (@) (V)(A)
Cl 3 Felony 4 to 12 yrs (presumpiive range) §18-1-
105(1)(@)(V)(A)
Mandatory Minimum Term: None?
Fine ($ Range): Cl 4 Felony $2,000 to $500,000 §18-1-105(1)(a)(III}(A)
C1 3 Felony $3,000 to $750,000 §18-1-105(1)(a)TII}(A)
Mandatory Minimum Fine: None
Administrative Licensing Action:
Licensing Authorized and
Type of Action: Rev §§42-2-125(a) & 42-2-128
Length of Term of
Licensing Withdrawal: 1yr §42-2-132(2)a)
Mandatory Action--Minimum
Length of License
Withdrawal: 1yr §42-2-132(2)(a)
Other: Cl 4 Felony-Mandatory probation for 3 yrs §18-1-105¢(1)(a)(V)(A)

Cl1 3 Felony-Mandatory probation for 5 yrs §18-1-105(1){a)(V)(A)
See Traffic School above.

Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense: See Footnote No. 3 below and Traffic School on p. 3-66.
See Vehicle Forfeiture on p. 3-68.

Sanction:
Criminal:
Imprisonment (Term): Misd 1st off-30 dys to 1 yr; 2nd and subsequent offs-90 dys to
2 yrs §42-2-138(1)(d)}(D)

Mandatory Minimum Term

of Imprisonment: 1st off-30 dys; 2nd and subsequent offs-90 dys §42-2-138(1)(d)(I)

Fine (§ Range): 1st off-$500 to $1,000; 2nd and subsequent offs-$500 to $3,000
§42-2-138(1)(dH(D

Mandatory Minimum Fine: None

"Homicide related to "driving under the influence” of alcohol or drugs. As used in this offense, "driving under the influence” means
the operation of a vehicle by a person who has consumed alcohol or drugs to such a degree that they are "substantially incapable, either
mentally or physically, or both mentally and physically, of exercising clear judgment, sufficient physical control, or due care in the
safe operation of a vehicle." §18-3-106(1)(b)(IV) There is a rebuttable presumption that a person was under the influence of alcohoi
if they have an alcohol concentration of 0.10 or more. §18-3-106(2)(c) See Footnote Nos. 1 & 2 on p. 3-61.

%A vehicle homicide offender, who commits such offense while fleeing from another felony, must be sentenced at the mid-point range
of the above presumptive ranges but not more than twice the maximum sentence. §18-1-105(9)(g)

3The sanctions given for driving while license is suspended or revoked for a drunk driving offense also apply to persons who operate
2 CMYV during a CDL revocation or cancellation. §42-2-138(1)d) However, the regular sanctions for the misd offense of driving
while license is either suspended or revoked appear to apply to situations concerned with operating a CMV while under a CDL out-of-
service order; for this offense, an offender is (1) subject to a jail term of 5 dys (mand) to 6 mos and/or a fine of $50 (mand) to $500
and (2}, for a 2nd offense (w/n 5 yrs), is ineligible for a license for 3 yrs. §42-2-138(1)(a)
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Other Criminal Actions Related to DWI:
(continued)

Administrative Licensing Actions:
Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:
Mandatory Term of License

Withdrawal Action:

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine (3):

Licensing Actions (Specify):

For a 2nd or subsequent offense w/n 5 yrs, the driver is not
“eligible" for driving privileges. §42-2-138(1)(e)

2nd and subsequent offenses-4 yrs §42-2-138(1)(e)

2nd and subsequent offenses-4 yrs §42-2-138(1)(e)

See Traffic School on p. 3-66.
Yes §42-2-201 et seq.

(1) 3 or more serious offs within 7 yrs, (2) 10 or more convictions
for offs of 4 points or more within 5 yrs or (3) 18 or more
convictions of 3 points or less within 5 yrs, §42-2-202

Rev 5 yrs' §42-2-205

Cl1 Misd® §42-2-206(1)(a)(T) See Vehicle Forfeiture below.

6 to 18 mos §18-1-106(1)

30 dys®

$500 to $5,000 §18-1-106(1
$3,000°

None

!See Igmition Interlock Program w/Restricted License on p. 3-65.

’Aggravated Driving. A person commits aggravating driving, a C1 6 felony, if they operate a motor vehicle while their license is still
revoked for a being an habitual offender and they commit either a drunk driving offense, reckless driving, the offense of eluding a
police office or a violation of the accident reporting requirements. §42-2-206(1)(b}{I} & (II) The sanctions for this felony are
imprisonment from 1 yr to 18 mos (w/mandatory probation for 1 yr) and/or a fine from $1,000 to $100,000. §18-1-105(1)(a}IIM(A)
& (V)(A)

A person must be sentenced to either a mandatory jail term or a mandatory fine but may be sentenced to both. However, the
mandatory jail or fine sanction may be suspended if the offender completes 40 (mand) to 300 hrs of community service.
§42-2-206(1)(a){i)

Vehicle Forfeiture. A vehicle used in the commission of a "felony" is subject to in rem civil forfeiture. §§16-13-302 & 16-13-
303(1)({) Via this law, the State was able to obtain forfeiture a driver's vehicle based upon the offense of driving after license
revocation. Subsequently, such driver was subjected to criminal prosecution for such behavior. The court held that the subsequent
criminal prosecution did not constitute double jeopardy. People v. Ferrel, 929 P.2d 65 (Colo.App. 1996) Comment: Driving while
either suspended or revoked may be either a misdemeanor (e.g., §42-2-138) or a felony (e.g., §42-2-206) depending on the law
violated. In Ferrel, the court did not state what criminal statute the offender had violated.
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Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on

Persons Killed in Traffic

Accidents:

State Has Such a Law (Yes/No):

BAC Chemical Test Is Given to the

the Following Persons:

Driver:
Vehicle Passengers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase:
Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:

State Has a Dram Shop Law (Yes/No):

"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

Dram Shop Actions-Social Hosts:

Other:

COLORADO

Yes §42-4-1304

Yes
Neo
Yes (15 years of age or older)

21 §12-47-901 (Year Eff: 1987)

21 Applies to possession in public places and motor vehicles.
There is an exemption for possession on private property with
parental consent or for religious purposes. §§12-47-901 &
18-13-122

21 There is an exemption for consumption on private property
with parental consent or for religious purposes. §18-13-122

Yes §12-47-801'%2 Under this law, a licensee is liable for the
injuries caused by a patron if the sale or service of alcoholic
beverages was "willfully and knowingly” made either to such
patron who was either under 21 years old or who was visibly
intoxicated person.

Note: Dram shop case law {¢.g., Kerby v. Flamingo Club, Inc.,
532 P.2d %75 {Colo. 1974)) has been abrogated by legislation.
§12-47-801(1).

Yes (Limited) §12-47-801(4)'*? Liability is limited to the actions
of those under the legal drinking age. Under the dram shop law,
the service of alcoholic beverages must be “willfully and
knowingly” made to persons under 21 yrs old.

None

"There is a separate dram shop law, §13-21-103, which provides that "fe]very husband, wife, child, parent, guardian, employer, or
other person who is injured in person, or property, or means of support by any intoxicated person, or in consequence of the intoxication
of any person, has a right of action, in his name, against any person who, by selling or giving away intoxicating liquors to any habitual
drunkard, causes the intoxication, in whole or in part, of such habitual drunkard.” Note: The law does not appear to put a menetary
limit on the amount of damages that can be recovered under this law.

*Damage awards are limited to $150,000. §12-47-801(3)(c) & (4)(c) However, these limits are adjusted each year to reflect the effects
of inflation. §§2, 3, & 4 of Chapter 172, Session Laws of 1997, amending respectively §§12-46-112.5, 12-47-128.5 & 13-21-102.5
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Other State Laws Related To Alcohol Use: (continued)

Criminal Action Against Owner or Employees

of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal;

Criminal Actions Apainst Owners or

Emplovees of Establishments that Serve
Alcoholic Beverages or the Wrong Tvpe
of Alcoholic Beverage to Those Persons
Uncer the Minimum Lepal Drinking Age:
Type of Criminal Action:

Term of Imprisonmert:

Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alcoholic
Beverages to Those Persons Under the

Minimun Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No):
Length of Term License Withdrawal:

Anti-Happy Hour Laws/Repulations:

Laws Prohibiting (1) the Possession of

Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment
of a Vehicle:

Open Container Law (Yes/No):
Anti-Consumption Law {Yes/No):

Class 2 Misd §§12-47-901(1)(a} & (5)(a){I) and 12-47-903(2)
3to 12 mos §18-1-106
$250 to $1,000 §18-1-106

Yes Susp or Rev §12-47-601(1) See the Special Note below.
Susp-Not more than ¢ mos!; Rev-Period not specified in the
statutes

Class 2 Misd §§12-47-901(1Xa) & (5){(a)() and 12-47-503(2)
3to 12 mos §18-1-106
$250 to $1,000 §18-1-106

Yes Susp or Rev §12-47-601(1) See the Special Note below.
Susp-Not more than 6 mos'; Rev-Period not specified in the
statutes.

No

No

Yes - Driver and passengers’® §12-47-901(1)(h) The law states
that “it is unlawful for any person: to consume malt, vinous, or
spiritous liquor in a public place.” Of course, licensed premises
are excepted.

'Summary suspension is allowed for not more than 15 days. §12-47-601(2)
2There is an exception for passengers at least 21 yrs old who are riding in either a luxury limousine or a chartered bus.

Special Note: If lieu of license suspension, the licensee may be allowed to pay an administrative fine. The fine shall be 20% of the
estimated gross revenues of the sale of either alcoholic beverages or fermented malt beverages over the period of the proposed
suspension. However, such a fine must be at least $200 but cannot be more than $5,000. §12-47-601¢(3)
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I STATE:

General Reference:

Basis for a DWI Charge:
Standard DWI Offense:

Illegai Per Se Law (BAC):

Presumption (BAC):
Types of Drugs/Drugs and Alcohol:

Other;

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:
Implied Consent Law:
Arrest Required (Yes/No):
Implied Consent Law Applies to
Drugs (Yes/No):
Refusal to Submit to Chemical Test
Admitted into Evidence:
Other Information:

Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under

the Implied Consent Law:

Blood:
Urine:
Other:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):
Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

CONNECTICUT
Comnecticut General Statutes Annotated and Regulations of Connecticut
State Agencies (RCSA)

1. Under the influence of intoxicating liquor' §14-227a(a)

II. Impaired by the consumption of intoxicating liquor §14-227a(b)
1. =0.10% or =0.07" if the driver has a previous conviction under §14-
227a(a) §14-227a(2)(2)

1. Persons Under 21 Years Old. BAC >0.022% §14-227g(a) & (c)
None

Under the influence of (1) Any Drug or (2) Any Drug and Intoxicating
Liquor' §14-227a(a) Note: The impaired offense applies only to
impairment by alcohol.

A person is "deemed” driving while impaired if they have a BAC
>0.07 but <0.10> §14-227a(b)

For Commercial Motor Vehicle Operators, see p. 3-73.

No
Yes §§14-227b & 14-227g(a)
Yes §14-227b(a)

Yes (Criminal Cases) §14-227a(f)
None

Yes §14-227(d)
Yes §14-227(d)
None

No*

No However, the law does require the State to give to the court, in
open session, the reasons why a DWI charge was reduced or dismissed.
§14-227a(g)

No*

'The sanctions listed below for driving while "under the influence” apply to driving while under the influence of either intoxicating

liquor (alcohol) or drugs.

*Standard: Percent by wgt. of alcohol in the blood. §§14-227a(a) & (b) and 14-227g(a)
*The sanctions for a violation of this offense are the same as for a violation of §14-227a(a}, driving under the influence intoxicating

liquor/illegal per se at either 20.10 or =0.07. §14-227g(c)

*A pre-trial diversion program is available only for first DWI offenders. §§54-56g & 54-56e See the Rehabilitation Section on p. 3-74.
5A court may but is not required to conduct a pre-sentence investigation. The law is silent as to whether "alcohol screening” has to
be given to persons convicted of a drunk driving offense. §54-S1g
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CONNECTICUT

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment:

Mandatory Minimum Term:

Fine:
Amount (3 Range):

Mandatory Minimum Fine ($):

N/A

N/A
N/A

None

1st_action (refusal)-Susp 6 mos (90 dys mand)'; 2nd action
(refusal)’-Susp 1 yr (mand); sub action (refusal)®-Susp 3 yrs (mand)
§14-227b(i) Under §54-56g(b), a person's participation in an alc. or
treatment program does not effect the mand. lic. susp. Furthermore,
for a 2nd or subsequent refusal, the person must satisfactorily compleie
an alcohol treatment program before their driving privileges can be
reinstated. §14-227f o

See Double Jeopardy below.

Under the Influence/Illegal per se: 1st off (misd)-Not more than 6 mos;
2nd off (w/n 10 yrs) (misd)-Not more than 2 yrs; 3rd or sub off (w/n
10 yrs) (felony)-Not more than 3 yrs §§14-227a(h), 53a-25 & 53a-26
Driving While Impaired (Infraction)-None Veh Assault-Cl D felony
(See Persistent Offender on p. 3-76.) Not more than § yrs §§53a-35a
& 53a-60d

Under the Influence/Illegal per se: 1st off-48 con hrs; 2nd off-120 con
dys; 3rd and sub offs-1 yr

Under the Influence/Illegal per se: 1st off (misd)-$500 to $1,000; 2nd
off (w/n 10 yrs) (nisd)-$1,000 to $4,000; 3rd and sub off (w/n 10 yrs)
(felony)-$2,000 to $8,000 §§14-227a(h), 53a-25 & 53a-26 Driving
While Impaired (Infraction)-Not more than $400 §14-227a(i) Veh
Assault-C] D felony-Not more than $5,000 §§53a-41 & 53a-60d
None

'After the 90 day mand period, a person is eligible for a "special permit” based on "a showing of significant hardship® to operate a
motor vehicle either to and from a place of employment or, if necessary, in the course of a business or profession. §14-37a
2A previous action includes a prior administrative per se action. §14-227b(h)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. State v. Hickam, 668 A.2d 1321 (Conn. 1995)
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CONNECTICUT

Sanctions Following a Conviction for a DWI Offense:
{continued)

Other Penalties:

Community Service: Under the Influence/Tllegal per se: 1st off-100 hrs in lieu of the 48 con
hrs of mandatory imprisonment For this alternative, the entire jail
sentence is suspended and the required community service is to be
performed as a part of probation.' 2nd and sub off (w/n 10 yrs)-100
hrs (mand) in addition to incarceration and as part of probation §§14-
227ath) & 14-227¢

Restitution (eg Victim's Fund) Yes Criminal injuries compensation fund §§54-209 & 54-215

Other: Special Cost. A special cost of $15 is imposed for a DWI offense
conviction. §54-143(z)

Incarceration Cost. A defendant may be required to pay the cost of
their incarceration. §18-83a

Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action: See Double Jeopardy on p. 3-72 and Injury Related Admin. Per Se
below.
Administrative Per Se Law: Yes 20.10 (BAC) or 20.07 (BAC) if the driver has a previous

violation of §14-227a(a) For persons <21 yrs old-20.02 (BAC) (See
Footnote No. 2 on p. 3-71 for the BAC standard.) §14-227b(c) & (n)
1st action-susp-9¢ dys?; 1st action if BAC >0.16-susp-120 dys®; 2nd
action®-susp-9 mos (mand); 2nd action if BAC »0.16-susp-10 mos
(mand); sub. action’-susp-2 yrs (mand); sub. action if BAC
20.16*-susp-2%4 yrs (mand) §§14-37a and 14-227b(b) & (i) Under
§54-56g(b), a person's participation in an alc. or treatment program
does not effect the mandatory license suspension. And, for a 2nd or
sub refusal, the person must satisfactorily complete an alcohol treatment
program before their driving privileges can be reinstated. §14-227f

Other: Under §14-111(a), a person's license may be susp for any cause the
licensing agency "deems sufficient”. Such action may be taken with or
without a preliminary hearing. The law does not specify he length of
this susp.

'Under separate provisions of law, an offender, who is sentenced to probation, may be required to perform community service. §33a-
28(e)

*A person is eligible for a "special permit" based on "a showing of significant hardship” to operate a motor vehicle either to and from
a place of employment or, if necessary, in the course of a business or profession. §14-37a Special Note: Under proposed regulations
dated September 13, 1993, by the Commissioner of Motor Vehicles, the first 30 dys of the susp period would be mand.

*A previous action includes a prior refusal to submit to a chemical test. §14-227b(h)

Injury Related Admin. Per Se. A law enforcement officer, who obtains a chemical test result of a blood sample indicating a BAC
20.10 of an injured driver, shall report this result to the licensing agency. Such agency, based on a number of factors including whether
there was probable cause of 2 drunk driving offense, may suspend the driver’s license for 90 dys for a 1st and 1 yr for a sub. admin.
per se violation. §14-227b(j)

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's License (CDL): A person is "disqualified” from
operating &8 CMV for 1 yr (mand) (3 yrs mand if transporting hazardous materials) if, while operating CMV, they (1) have a BAC
20.04 (Standard: Percent of alcohol by weight in the blood), (2} are convicted of driving while under the influence of intoxicating
liquor or drugs or (3) refuse to submit to a chemical test for alcohol concentration. For either (1) a subsequent violatien or (2) a
combination of two or more violations of any of the above listed items, the "disqualification” is for life. The lifetime "disqualification”
may be reduced to 10 yrs (mand) if certain conditions are satisfied. Note: A person is not eligible for a “special permit" based on
hardship. §§14-1(a)(11), (16) & (18), 14-37a and 14-44k
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CONNECTICUT

Sanctions Following a Conviction for a DWI Offense:
{continued)

Post DWI Conviction Licensing Action:
Type of Licensing Action
(Susp/Rev): Under the Influence/Illegal per se: For Ist and 2nd offs-Susp; 3rd and
sub off-Rev §14-227a(h) Driving While Impaired-None Veh Assault
(DWI off)-Susp §53a-60d See Persons Under 18 Years Old below.

Term of License Withdrawal
(Days, Months, Years, etc.): Under the Influence/Illegal per se: 1st off-1 yr; 2nd off-3 yrs; 3rd and

sub off-Permanently Driving While Impaired-None Veh Assault
{DWI off)-1 yr See Footnote No. 2.
Mandatory Minimum Term of
Withdrawal: Under the Influence/Illegal per se: 1st & sub offs-None'** Driving
While Impaired-None Veh Assault (DWI off)-1 yr

Persons Under 18 Years Old. Under §14-227a(j)(1), a person, under
18 years old, who is convicted of any DWI offense, has their [icense
suspended either until they are 18 or for the normal suspension period
for the offense convicted of which ever is the longer suspension period.
Of course, persons under 18 years old can also have their driver's
license revoked permanently for a 3rd conviction under §14-227a(a).

§14-227a(h)
Other:
Rehabilitation:
Alcohol Education: Yes For all DWI criminal offs §14-227a(k)
Alcohol Treatment: Yes For all DWI criminal offs §14-227a(k) Note: Persons charged

with a 1st DWI offense (any type) may be allowed to participate in an
accelerated pre-trial rehabilitation/alcohol education program. If a
defendant satisfactorily completes this program, the court may dismiss
the drunk driving charges. §§54-56e & 54-56¢g Furthermore, for a 2nd
or subsequent conviction, persons must satisfactorily complete an
alcohol treatment program before their driving privileges can be
reinstated. §14-227f

Vehicle Impoundment/Confiscation:

Authorized by Specific

Statutory Authority: None

Terms Upon Which Vehicle

Will Be Released:

Other: Limited Impoundment. The vehicle driven by a person, who has been
a:rested for driving either while under the influence of intoxicating
liquor or with a BAC [evel 20.10, shall be impounded for «3 hrs if the
person's driving privilege was either suspended or revoked at the time
of the offense. §14-227h
At Risk Driver. The license of a person convicted of a violation of
§14-227a(a), must be imprinted with the statement that they are an "at
rick driver” on the reverse side of such license. §14-227a(j)(1)

INote: The law does not specifically prohibit a court from reducing these susp periods.

Special Note: These licensing actions are not mandatory. Based upon "a showing of significant hardship”, a person is eligible for
a "special permit" which may be used to operate a motor vehicle either to and from a place of employment or, if necessary, in the
course of a business or profession. §14-37a If a person is convicted of driving while under the influence of intoxicating liquor while
operating & motor vehicle on a "special permit”, the period of revocation is twice as long as indicated above. §14-227a(){(1)
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Miscellaneous Sanctions
Not Included Elsewhere: See Civil Damages below,

Qther Criminal Actions Related to DWI:

Homicide by Vehicle:

State Has Such a Law: Yes 1. If DWI Related, Cl C felony A person is guilty of
manslaughter with a motor vehicle when, while operating a motor
vehicle under the influence of intoxicating liquor or any drug or both,
they cause the death of another person. §53a-56b
11. Causing the death of another person while operating a motor vehicle
with criminal negligence. C1 D felony §53a-57°
I.  Causing the death of another person while operating a motor
vehicle with negligence. Unclassified Misd §§53a-26 & 14-222a’

Sanctions:

Criminal Sanction:

Imprisonment (Term): I. CIC felony: 1te10 yrs II. CI D felony: 1to 5 yrs IIL
Unclassified Misd: Not more than 6 mos §§14-222a, 53a-26, 53a-35a
& 53a-56b

Mandatory Minimum Term: None

Fine ($ Range): 1. CIC felony: Net more than $10,000 II. Cl1D felony: Not more

than $5,000 III. Unclassified Misd: Not more than $1,000 §§14-
222a, 53a-26, 53a-41 & 53a-56b
Mandatory Minimum Fine: None
Administrative Licensing Action:
Licensing Authorized and
Type of Action: I. CI1C felony: Susp §53a-56b II. CI D felony: See Footnote Nos.
2 & 3. III. Unclassified Misd: See Footnote Nos. 2 & 3.
Length of Term of
Licensing Withdrawal: I. CIC felony: 1yr §53a-56b II. ClD felony: See Footnote Nos.
2 & 3. II. Unclassified Misd: See Footnote Nos. Z & 3.
Mandatory Action--Minimum
Length of License

Withdrawal: I. CIC felony: 1yr!' §53a-56b II. C! D felony: See Footnote Nos.
2 & 3. 1. Unclassified Misd: See Footnote Nos. 2 & 3.
Other: See Civil Damages below.

'A person is not eligible for a "special permit” based on an occupational hardship. §14-37a

Historical Note: Sec. 14-111(c), which imposed a licensing sanction (a susp for not less than 1 yr) for a violation of the motor vehicle
laws related to a fatal accident (such as a violation of either §53a-57 or §14-222a), has been repealed. §23 of Public Act No. 95-260
*A suspension for a violation of §14-222a is via the point system. Five (5) points are assessed for a violation of this law. A susp for
30 dys is imposed if a person accumulates > 10 points w/n a 24 mo period. §14-137a and RCSA §§14-137a-5(e)(2) & 14-137a-8
Comment: There does not appear to be a specified licensing sanction for a violation of §53a-57. However, it may be possible to
impose a license suspension for a violation of §53a-57 via §14-222a since this latter section is considered a lesser included offense of
§53a-57. Siate v. Klurts, 521 A.2d 178 (Conn.App. 1987)

Civil Damages. (1) Either a person injured in person or property in a drunk driving related traffic accident or (2) a plaintiff in a
wrongful death action related to a drunk driving offense may be entitled to double or treble civil damages provided the defendani was
operating a motor vehicle deliberately or reckless in violation of the drunk driving laws. §14-295

3-75
19th Edition



CONNECTICUT

Other Criminal Actions Related to DWI:
(continued)

Other: (continued)

Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense:
Sanction:
Criminal:
Imprisonment (Term):
Mandatory Minimum Term
of Imprisonmernt:
Fine (§ Range):
Mandatory Minimurm Fine:

Community Service. An offender, who is sentenced to probation, may
be required to perform community service. §53a-28(e)

Persistent Offender. A person, who has been convicted of DWI
manslaughter or DWI Assault and who has a previous conviction for
either of these offenses or a drunk driving violation under §14-227a w/n
10 yrs, may be incarcerated at the next higher level felony offense.
§53a-40f Note: CI B felony-1 to 20 yrs. §53a-35a

See Footnote Nos. 1 & 2.

Misd Not more than 1 yr* §§14-215(c) & 53a-26(a)

30 con dys® §14-215(c)
$500 to $1,070° §14-215(c)
None

Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:

1st off-Susp’; Subsequent off (w/n 10 yrs)’#-Susp §14-111(b)

1st off-Not less than 1 yr’; Subsequent off (w/n 10 yrs)-Not less than

5yrs® §14-111(b)

Mandatory Term of License
Withdrawal Action: Licensing action appears to be mandatory.® However, the licensing

agency may have some authority to modify or cancel a suspension or

revocation. §14-111(k)

Special Note: An offender, who is sentenced to probation, may be
required to perform community service. §53a-28(e)

Habitual Traffic Offender Law:
State Has Such a Law (Yes/No): No
Grounds for Being Declared an
Habitual Offender:
Term of License Rev While
Under Habitual Offender Status:

"The Commercial Motor Vehicle Law prohibits a person from operating a CMV if they have been disqualified. A person convicted
of this offense appears to have committed a violation; the sanction for this offense is a fine sanction of <$100. §§14-44k(a), 14-164
& 53a-27(a)

A person who operates a CMYV after they have been place "out-of-service" is subject to the following CDL disqualification periods:
1st off-90 dys (mand) to 1 yr; 2nd off (w/n 10 yrs)-1 (mand) to S yrs; 3rd or sub off (w/n 10 yrs)-3 (mand) to 5 yrs. If the offender
was transporting passengers or hazardous materials, the disqualification periods are as follows: 1st off-180 dys {mand) to 2 yrs; 2nd
or sub off (w/n 10 yrs)-3 (mand) to 5 yrs. §14-44k(g)(1) & (2) In addition, such an offender is subject to a civil penalty of $1,000
to $2,500. §14-44k(g)(3)

*The sanctions given also apply to persons who operate a motor vehicle after their driving privileges have been suspended for an implied
consent law violation.

48814-1(69) & 14-212(1)

SA person is not eligible for a "special permit” based on an occupational hardship. §14-37a
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Other Criminal Actions Related to DWI:
(continued)

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment {Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine (§):

Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic
Accidents:
State Has Such a Law (Yes/No): Yes §14-227¢
BAC Chemical Test Is Given to the
the Following Persons:

Driver: Yes
Vehicle Passengers: No
Pedestrian: Yes

Laws Establishing the Minimum Ages

Concerning Alcoholic Beverages:
Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1985) §§30-1(12) & 30-86

Minimum Age (Years) Possession: 21 §30-89(b) Note: Applies only to possession in a public place.
Exceptions: Employment or under an order of a physical or while
accompanied by a parent or legzl guardian who is over 21 years of age.

Minimum Age (Years) Consumption: None

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes §30-102!

"Dram Shop Law" Concept Has Been

Adopted Via a Change to the Common

Law Rule by Action of the Highest

Court of Record in the State (Case

Citation): Yes The Connecticut Court of Appeals has held that the provisions of
the Dram Shop Law do not provide that it is the exclusive remedy for
such actions. Thus, a plaintiff can still bring a common law negligence
action for injuries. Davenport v. Quinn, 730 A.2d 1184 (Conn.App.
1999)

IFor the same incident, the dram shop law limits damages to $20,000 per person up to an aggregate amount of $50,000 for all persons.
These limits on damages were held to be constitutional. Sarders v. Officer’s Club of Connecticut, 493 A.2d 184 (Conn. 1985)

“In prior cases, where there has been wanton and reckless misconduct in either the selling or furnishing of alcoholic beverages, the State
supreme court has held that a common law negligence action can be maintained. Kowal v. Hofler, 436 A.2d 1 (Conn. 1980), & Boehm
v. Kish, 517 A.2d 624 (Conn. 15986).
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CONNECTICUT

Other State Laws Related To Alcohol Use: {continued)

Dram Shop Actions-Social Hosts: Yes Kly v. Murphy, 540 A.2d 54 (Conn. 1988) Applies to the actions
of intoxicated minor guests.' For wanton and reckless misconduct in
the furnishing of alcoholic beverages, see the above cases.

Other: None

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

Type of Criminal Action: Misd §30-86
Term of Imprisonment: Not more than 1 yr §30-113
Fine ($ Range): Not more than $1,000 §30-113

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp or rev §30-55
Length of Term of License Withdrawal: Nat stated in the statute

Criminal Actions Against Owners or
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

Type of Criminal Action: Misd §30-86°
Term of Imprisonment: Not more than 1 yr §30-113
Fine (§ Range): Not more than $1,000 §30-113

Administrative Actions Against Owners of
BEstablishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp of rev §30-55
Length of Term License Withdrawal: Not stated in the statutz
Anti-Happy Hour Laws/Regualtions: No?

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcohelic

Beverages in the Passcnger Compartment

of a Vehicle:

Open Container Law (Yes/No): No
Anti-Consumption Law (Yes/No): No

'In applying Kly case, the Connecticut Supreme Court has also held that bar patrons, who provided alcoholic beverages to minors, can
be held liable for injuries caused by such minors while intoxicated. Bohan v. Last, 674 A.2d 839 (Conn. 1996)

Special Note: Any person, except a parent, guardian or physician, who gives/delivers liquors to a minor, shall be fined not more than
$1,500 or imprisoned not more than 18 months, or both. §30-86

*The law prohibits the alcoholic beverage licensing agency from adopting a regulation that mandates the minimum price above which
a permittee is required to sell alcoholic beverages. §30-6a(c)(5)
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. STATE: DELAWARE

General Reference: Delaware Code Annotated

Basis for a DWI Charge:

Standard DWI Offense: Under the influence of alcohol 21 §4177(a)(1)

Tllegal Per Se Law (BAC/BrAC): 20,102 21 §4177(2)(4) See the Historical Note below.

Presumption (BAC): None

Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug or (2) a Combination of Alcohol
and a Drug® 21 $#4177@)(2) & (3)

Other: Persons Under 21 Years Old-Vehicle Operation While or After

Consuming Alcoholic Liquor* 21 §4177L(a)
For Commercial Motor Vehicle operators, see p. 3-84.

See DWI Bicycle below.
Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes® 21 §2741
Implied Consent Law:
Arrest Required (Yes/No): Probably not 21 §§2740 & 2742(e)
Implied Consent Law Applies to

Drugs (Yes/No): Yes 21 §2740
Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal & Civil Cases) 21 §2749
Other Information: I. A person may be required to submit to a chemical test if there is

probable cause of a DWT offense. However, if a person is informed of
their statutory right to refuse to submit to a test and they exercise this
right, a test cannot be administered by involuntary means. 21 §§2740,
. 2741(b) & 2742(a}, McCann v. State, 588 A.2d 1100 (Del. 1991), and

Seth v. State, 592 A.2d 436 (Del. 1991)

II. A person must to submit to a chemical test if there is probable cause
to believe that they committed a DWI offense that was related to an
accident in which there was a death. 21 §2740 Comment: In death
related DWI situations, it appears that a driver cannot refuse to submit
to a test. Therefore, "forced” taking of blood samples for testing
purposes may now be possible under these circumstances.

'This State’s illegal per se law also makes it an offense (o operate a motor vehicle with a breath alcohol concentration of 0.10 or more.
Standard: Grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. 21 §§4177(c)(1) & 4177L(b)
*The term "drug” includes (1) those drugs defined in Titles 11 and 16 (e.g., see schedule of controlled substances in Ch. 47 of Title
16) and (2) any substance or preparation which releases intoxicating vapors or fumes. 21 §4177(c)(7)

“*An alcohol concentration =0.02 is "per se evidence" of having consumed alcoholic liquor. 21 §4177L(b) For standards, see Footnote
No. 2 above.

*Comment: The law appears to only indirectly authorize PBT use.

DWI Bicycle. Separate provisions of law make it illegal to ride a bicycle while under the influence of either an intoxicating liquor or
narcotic drugs. The sanctions for this offense are as follows: 1st off-a fine of $15¢ to $1,150; subsequent off (w/n 2 yrs of a prior
offense)-an imprisonment term of 10 to 30 dys and/or a fine of $400 to $1,500. Note: A violation of this law is not entered on an
offender's driver licensing record. 21 §4198J

Historical Note: In 1999, the State legislature amended 21, §4177(a)(5) to make it illegal for a person to driver with a BAC >0.10
w/n 4 hrs after driving if the BAC "is the result of an amount of alcohol present in, or consumed by the person when that person was
driving.” Prior law simply made it illegal for a person to drive with a BAC 20.10 w/n 4 yrs "after the time of driving." However,
the State supreme court had held that the prior provision was "void for vagueness and censtitutionally overbroad.” State v. Baker, 720
A.2d 1139, 1151 (Del. 1998) Note: Another 1999 provision provides, that in order for a person to be found guilty under 21,
§4177(a)(5), alcohol must have been consumed either before or during driving. 21, §4177(b)(2)
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Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under
the Tmplied Consent Law:

Blood: Yes 21 §2740
Urine: Yes 21 §2740
Other: None

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No'
Anti-Plez Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation Law (PSI)

(Yes/No): No

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action
{Susp/Rev): None

Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail): None

Administrative Licensing Action
(Susp/Rev): 1st Refusal-Rev 1 yr (6 mos mand); 2nd Refusal® (w/n 5 yrs)- Rev 18
. mos (mand); 3rd or Sub. Refusals® (w/n 5 yrs)-Rev 24 mos {mand) 21
§§2742(b)(1) & 2743(a) See the Special Note below and Footnote No.

2 on p. 3-82.
Other: See Vehicle Impoundment/Confiscation on p. 3-83.
Sanctions Following a Conviction for a DW1 Offense:
Criminal Sanctions: See the Special Note on p. 3-79 concerning bicycle riders.
Imprisonment: 1st Off (Unclassified Misd 11 §4202(b))-60 dys to 6 mos; 2nd _off®

{w/n 5 yrs) (Unclassified Misd 11 §4202(b))-60 dys to 18 mos; 3rd off®
(w/n 5 yrs) (C1 G felony)-1 to 2 yrs; 4th and sub off® (C] E felony)-2
to 5 yrs 21 §§4177(d) & 4177B(e)(2) Veh Assault-2nd degree-Cl B
misd-A DWI related injury where there has been negligent driving-Not
more than 6 mos 11 §§628 & 4206

'A 1st offender cannot substitute the probation before judgment program for the one under 21 §4177B. 11 §4218(b)(4) Note: An
offender is not eligible for the probation before judgement program if they have participated in it w/n a 5 yr period. 11 §4218(d)
*For the purpose of license sanction enhancement for refusing to submit to a chemical test, a prior DWI offense/admin. per se violation
is considered the same as a prior refusal. 21 §2742(b)

*For sentencing purposes, all prior drunk driving offenses are considered. 21 §4177B(e)(2)

Special Note: The following licensing sanctions apply to persons <21 yrs old, who refuse to submit to chemical test, after they have
been arrested for a violation of 21 §4177L(a) which prohibits these persons form driving while either consuming or after consuming
alcoholic beverages. 1. Refusal-Rev-2 mos (appears mand) II. Refusal where the person has had a one previous violation of 21
§4177L(a)-Rev-6 mos (appears mand) III. Refusal where the person has had two previous violations of 21 §4177L(a)-Rev-12 mos
(appears mand) 21 §2742(b)(2)
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Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment: (continued)

Mandatory Minitaum Term:

Fine:
Amount (§ Range):

Mandatory Minimum Fine ($):

Other Penalties:
Community Service:
Restitution {eg Victim's Fund)

DELAWARE

Vehicle Assault-1st degree-Cl F felony-A DWI related serious injury
where there has been negligent driving -Not more than 3 yrs 11 §§629
& 4205(b)(6)

Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-None

1st off-None Imprisonment sanctions may be suspended. 21 §4177(g)
2ud off (w/n 5 yrs)-60 dys; 3rd off (w/n 5 yrs)-3 con mos'; 4th and sub
off-6 con mos' 21 §4177(d)

Special Note: “"House arrest” may be possible in lieu of incarceration
despite the fact that, under 21 §4177(d), a person convicted of a second
or subsequent DWI off may not receive a suspended sentence. See the
Miscellaneous Sanctions on p. 3-84.

Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-N/A

Lst Off-$230 to $1,150% 2nd off (w/n 5 yrs)-$575 to $2,300%; 3rd off
(w/n 5 yrs)-$1,000 to $3,000%; 4th and sub of{-$2,000 to $6,000° 21
§4177(d); (1) Veh Assault-2nd degree-Cl B misd-Not more than $1,500
11 §4206 (2) Veh Assault-1st degree-Cl F felony-The court may impose
a fine as it deems appropriate 11 §4205(k)

Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-None?

1st Off-$230%; 2nd off (w/n § yrs)-$575% 3rd off (w/n 5 yrs)-$1,0007%;
4th and sub off-$2,000° Except in the case of a subsequent offender
who is admitted into the “ignition interlock™ program under 21
§4177F(a), these fines appear to be mandatory via 21 §4177(d) whick
provides that a DWI offender’s sentence is not to be suspended.
Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-N/A

Yes** Discretionary 11 §4333A

Yes (1) The court may order the defendant to pay compensation to a
victim. 11 §4204(c)(9) (2) Also, a victim of a DWI offense is eligible
for compensation from the State's Violent Crime Compensation Board.
11 §9002¢3)

'This mand imprisonment sanction appears to be consecutive as early release, furlough and suspended sentence are prohibited.

*Child Endangerment. A person, who commits a drunk driving offense while transporting an individual < 17 yrs old, is subject to
the following sanctions which are in addition to any other sanctions that are authorized by law this offense. 1st off-An additional fine
of $230 to $1,150 and 40 hrs of community service benefiting children; subsequent off-An additional fine of $575 to $2,300 and 80
hrs of community service benefiting children. 21 §4177(d)¢5) These sanctions do not apply to 1st offenders who are participating in

the probation for judgement program. 21 §4177B

*If the offender does not have a license, 1st off-$200; sub. off-$400 to $1,000 21 §4177L(a)
“The total number of community service hrs that may be imposed cannot exceed the maximum term of incarceration for the offense.
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Other:

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:

Other:

Post DWI Conviction Licensing Action:
Type of Licensing Action
(Susp/Rev):

Term of License Withdrawal
(Days, Months, Years, etc.):

Assessment. An additional amount equal to 15% of any fine (whether
the fine is suspended or not )} is assessed against the defendant. The
assessment is deposited in the Victim compensation fund. 11 §9012
Drunk Driving Offense While in Vielation of Ignition Interlock
Order. A person, who has been convicted of a drunk driving offense
while driving in violation of an order requiring them to only operate
motor vehicles that are equipped with ignition interlock devices, is
subject to additional imprisonment term of 60 dys and an additional fine
of $2,000. 21 §4177(e)

Yes Based on probable cause of DWI (alcohol or drugs)! 1st off-Rev
-3 mos (mand); 2nd off*-Rev-1 yr (mand); 3rd or subsequent offs-Rev
-18 mos (mand)® 21 §§2742(c)(1) & 2743(b)

Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor’-1st off-Rev-2 mos (appears mand); sub.
off-Rev-6 to 12 mos (6 mos appears mand) 21 §2742(c)(2)

A license may be susp for not more than 1 yr if a person has
"committed” an off requires license rev (e.g., DWI). Sueh action may
be taken without a preliminary hearing. 21 §§2733(a)(1) & (e)
Comment: Such action could occur prior to a conviction.

1st off-Rev; 2nd off (w/n 5 yrs)-Rev; 3rd or subsequent off (w/n 5
yrs)-Rev 21 §4177A Veh Assault (1st & 2nd degrees)-Rev 21
§2732(a)(2) See the Special Note below.

Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-Rev 21 §41771.(a)

1st off-1 yr; 2nd off (w/n 5 yrs)-1 yr; 3rd or sub. off (w/n 5 yrs)-18
mos Veh Assault (2nd degree)-1 yr; Veh Assault (1st degree)-2 yrs
Persons Under 21 Years Old-Vehicle Operation While or After
Consuming Alcoholic Liquor-1st off-2 mos; sub. off-6 to 12 mos

"Under 21 §2742(f)(2) with reference only to an admir. per se violation, an alcohol concentration >0.10 (See Footnote No. 2 on p.
3-79.) or a "positive indication of drugs” is conclusive evidence of a DWI (21 §4177) offense.
For the purpose of license sanction enhancement, prior DWI offense/implied consent test refusal is considered the same as a prior

admin. per se violation. 21 §2742(c)

*For persons <21 yrs old, an aleohol concentration 20,02 is “conclusive evidence” of vehicle operation while or after consuming
alcoholic liquor. 21 §2742(f}3) For alcohol concentration standards, see Footnote No. 2 on p. 3-79.

Special Note: For persons under 18 years old, license suspension/revocation until they are 21 (6 mos mand). After the mandatory
period, a restricied license may be issued provided (1) there is a "critical need" for such a license and (2) the minor is attending an
alcohol program. 1 §302(2) & (12) and 10 §§927(2)(6) & 1009(f) Alsc, under 21 §2707(b)(10), the licensing agency is not supposed
to issue a license for either 2 yrs or until the person is 18 whichever is longer to anyone under 21 who has been convicted of either a
DWI or any drug offense; the minimum period of 2 yrs appears to be mand.
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Mandatory Minimum Term of

Withdrawal: 1st off-90 dys' A conditional license may be issued after the first 90
dys of the rev period 21 §§4177B, 4177C & 4177E 2nd and
subsequent offs-6 mos' A person may be permitied to apply for a
driver’s license after 6 mos provided they have satisfactorily completed
an alcohol or drug instruction or rehabilitation program. 21 §§4177C(b)
& 4177D Veh Assault (2nd degree)-1 yr; Yeh Assault {ist degree)-2
yI's
Persons Under 21 Years Old-Operation of Vehicle While or After the
Consuming Alcoholic Liquor-1st off-2 mes; sub. off-6 mos These
actions appear to be mandatory.

Other:

Rehabilitation:

Alcohol Education: Yes*
Alcohol Treatment: Yes®

Vehicle Impoundment/Confiscation:
Authorized by Specific

Statutory Authority: No
Terms Upon Which Vehicle
Will Be Released:
Other: Note:  Impoundment of a wvehicle or surrender of license

plates/registration (1st off-90 dys; sub off-1 yr) is authorized if the
vehicle operator was operating his/her vehicle while they were under
license susp or rev for a DWI off., implied consent refusal or other
situations which require mandatory license revocation. 21 §2756(c)(1)

gnition Interlock. Court Order. Under 21 §4177(e), the court, in addition to any other penalty, may order the defendant only to
operate vehicles equipped with an "ignition interlock” device. This requirement must remain in effect for not less than 1 yr. Yoluntary
Participation in Ignition Interlock Program. First offenders, who have refused to submit to a chemical test, and 2nd or subsequent
offenders are eligible for a regular Class D licenses via the licensing agency if they agree to install and use ignition interlock devices
on the vehicles they operate. (1) If the original revocation was for 12 months, a person must agree to participate in the program for
14 months whereupon a conditional license is available afier 1 month. (2) If the original revocation was for 12 months where there
are no prior offenses but there is a refusal to subrmit to a chemical test, a person must agree to participate in the program for 14 months
whereupon a conditional license is available after 2 months. (3) If the original revocation was for 18 months, a person must agree to
participate in the program for 20 months whereupon a conditional license is available after 6 months. And, (4) if the original revocation
was for 24 months, a person must agree to participate in the program for 26 months whereupon a conditional license is available after
12 months. Offenders must agree to complete an alcohol education or rehabilitation program following revocation. Note: Certain
offenders are not eligible for this voluntary program. E.g., persons who have been convicted for drunk driving offenses related to death
or serious injury or who are under license suspension or revocation. 21 §§2702(¢) & 4177F

¥, 1st offenders are required to complete either a DWI education or rehabilitation program. 21 §4177(d)(1) II. 1st offenders, who
elect to participate in probation before judgement program, are placed on probation and required to complete either a DWI education
or rehabilitation program, However, offenders (1) whose blood alcohol concentration was 20.20, (2) who were driving on a suspended
or revoked license, (3) who were involved in an injury causing accident or (4) who had 3 or more moving violations (w/n 2 yrs) are
not etigible for this program. 21 §4177B(a) Such persons may also participate in the ignition interlock program. 21 §§4177B(g) &
4177F(d) III. Historical Note: The law, concerning the participation of subsequent offenders in either a DWI education or treatment
program, may have been repealed. See §6 of Public Act 26 of 1995 which amended 21 §4177(f). Prior to this 1995 enactment, the
law provided that these offenders could be "[o}rdered to complete a program of education or rehabilitation which may include in-patient
treatment followed by such other programs as established by training facility” for a time not to exceed 15 mos and pay a fee not
exceed the maximum fine.
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Sanctions Following a Conviction for a DWI Offense:

(continued)

Miscellaneous Sanctions

Not Included Elsewhere: It appears that "house arrest” may be used as an alternative to
imprisonment. 11 §§4332, 4347(j), 4351 et seq. See especialiy 11
§4392¢c).

Other Criminal Actions Related To DWI:

Homicide by Vehicle:

State Has Such a Law: Yes' st degree (death caused by criminally negligent driving while
DWI) CI E felony 11 §630A; 2nd degree (death caused by (1)
criminally negligent driving or (2) negligent driving while DWI) C1 F
felony 11 §630

Sanctions:

Criminal Sanction:

Imprisonment (Term): 1st degree-Not more than 5 yrs; 2nd degree-Not more than 3 yrs 11
§4205

Mandatory Minimum Term: 1st degree-2 yrs; 2nd degree-1 yr 11 §§630 & 630A

Fine ($ Range): 1st & 2nd degrees-As deemed appropriate by the court 11 §4205(k)

Mandatory Minimum Fine: None

!A defendant may be required to pay restitution to a victim of a vehicle homicide offense. 11 §4202(c)(9)

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMYV for not less than 1 yr (1 yr mand) (3 yrs (mand) if transporting hazardous materials) if, while driving a CMV, they
(1) have a BAC/BrAC »0.04 (Standards: Grams of alc. per 100 milliliters of blood or grams of ale. per 210 liters of breath.)}, (2) are
under the influence of alcohol, a controlled substance or any drug or (3) refuse to submit to a chemical test for an alcohol concentration.
A person is not eligible for an occupational CDL if they have been "disqualified”. Note: The disqualification provision, 21
§2612(a)(5), only applies to a refusal to submit to a test to determine an alcohol concentration; however, the CMV implied consent
provision, 21 §2614, applies to tests for either an alcohol concentration or drugs. For either (1) a subsequent violation or (2) a
combination of two or more violations of any of the above listed items, the "disqualification” is for life (10 dys mand). In addition,
a CMYV operator who has any measurable amount of alcohol (defined as having BAC/BrAC 20.02 but <0.04) in their system must
be placed "out-of-service” for 24 hours. A CMV operator is also subject to the following criminal sanctions for violating driving while
in violation of either the "disqualification” or "any measurable amount" provisions of the CMV/CDL statute: 1st off: Fine-$200 to
$2,500; subsequent offense: Fine-$500 to $5,000, jail-not more than 90 days. 21 §§2603(2), (6), (7), (9), (18) & (21), 2607, 2612(2),
(b) & (c), 2613, 2614(a) & (b) and 2622 Important. Separate provisions of law also make it an offense to operate a CMV with a
BAC/BrAC >0.04 (Standard: Grams of arc. per 100 milliliters of blood or grams of arc. per 210 liters of breath.) or while impaired
by any drug or controlled substance. A person, who violates this law, is subject to the "disqualifications” noted above and the following
criminal sanctions. For a Ist offense they are subject to a fine of $25 to $115. For a subsequent offense, they are subject to an
imprisonment term of 10 to 30 dys and/or a fine of $57.50 to $230. However, a 2nd offense must occur w/n 12 mos of a 1st. Note:
Prosecution under this law does not preclude prosecution under other provisions of law. 21 §§4177J & 4205(a)
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Other Criminal Actions Related To DWI: {continued)

Administrative Licensing Action:
Licensing Authorized and

Type of Action: Ist degree-Rev; 2nd degree-Rev 21 §2732
Length of Term of
Licensing Withdrawal: 1st degree-4 yrs; 2nd degree-3 yrs
Mandatory Action-—-Minimum
Length of License
Withdrawal: ist degree-4 yrs; 2nd degree-3 yrs
Other: None
Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense*: See the Special Note below.
Sanction:
Criminal:
Imprisonment (Term}: Misd (Unclassified) 1st off-30 dys to 6 mos; subsequent off (w/n 3

yrs)-60 dys to 1 yr 11 §§233(c) & 4202(b} and 21 §2756
Mandatory Minimum Term

of Imprisonment: Lst off-Nene'; subsequent off (w/n 3 yrs)-60 dys 21 §2756
Fine ($ Range): 1st off-$500 to $1,000; subsequent off (w/n 3 yrs)-$1,000 to $4,000 21
§2756
Mandatory Minimum Fine: 1st off-$500'%?; subsequent off (w/n 3 yrs)-$1,000 21 §2756

Administrative Licensing Actions:
Type of Licensing Action
(Susp/Rev): None*
Length of Term of License
Withdrawal Action:
Mandatory Term of License
Withdrawal Action:

'If the offense involved operating a motor vehicle while revoked where the revocation was based on a drunk driving offense refated
to either a death or an injury, there is a mandatory 30 dy period of imprisonment and a mandatory fine of $2,000.

21f the original revocation was based on a drunk driving offense, the minimum mandatory fine is $600. 21 §2756(z)

3See Vehicle Impoundment/Consication on p. 3-83.

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either suspended or revoked.

Special Note: I. It is an unclassified misd to operate a CMV while either disqualified or under a CDL out-of-service order. Fora
1st offense, a person is subject to a fine of from $200 to $2,500; for a subsequent offense, a person is subject to an imprisonment term
of not more than 90 dys and/or a fine of from $500 to $5,000. 11 §§233(c) & 4202(b) and 21 §§2607(b) & 2622 II. Under separate
provisions of law, the following sanctions may be imposed for a violation of an "out-of-service” order. Fine: A fine of $1,000 to
$2,500. 21 §2612(h)(4) Disqualification: 1st violation-90 dys (mand) to 1 yr; 2nd violation (w/n 10 yrs)-1 to 5 yrs (1 yr mand); and,
3rd or subsequent violation (w/n 10 yrs)-3 to 5 yrs (3 yrs mand). If the driver was either transporting hazardous materials or driving
a vehicle designed to transport > 15 persons, the following disqualification periods apply: 1st violation-180 dys (mand) to 2 yrs; 2nd
violation (w/n 10 yrs)-3 to 5 yrs (3 yrs mand); and, 3rd or subsequent violation (w/n 10 yrs)-3 t0 5 yrs (3 yrs mand). 21 §2612(h)(1),
@&Q3)
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Other Criminal Actions Related To DWI: (continued)

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitua! Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine (§ Range):

Mandatory Minimum Fine ($):
Licensing Actions (Specify):

Other State Laws Related to Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic

Accidents:
State Has Such a Law (Yes/No}:
BAC Chemical Test Is Given to the
the Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:

Yes 21 §2801 et seq. See Footnote No. 3.
3 serious or 10 minor moving violations within a 5-yr period

Rev for 5 yrs if based on serious offs or for 3 yrs if based on minor
moving violations

Misd (Unclassified) 11 §§233(c) & 4202(b)

1st off-90 dys to 30 mos®; subsequent off-180 dys to 5 yrs' 21 §2810

1st off-$0 dys*; subsequent off-180 dys* 21 §2810

1st off-not more than $1,150; subsequent off-not more than $2,300 21
§2810

None

None

No

*Under 21 §2814, a person, who is convicted of a traffic offense that would make them an habitual offender, is subject to the following
additional sanctions: Jail-30 dys to 12 mos; fine-$115 to $1,150. No execution is taken to impose these additional sanctions until the

person is finaily adjudged an habitual offender.

“Under 21 §2810, the court cannot suspended an imprisonment term. Comment: This in effect makes the minimum period of

incarceration mandatory.
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Other State Laws Related to Alcohol Use: (continued)

Laws Establishing the Minimum Ages

Concerning Alcoholic Beverages:
Minimum Age (Years} Sale/Purchase:

Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No):
"Dram Shop Law” Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

Dram Shop Actions-Social Hosts:
Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Lengih of Term of License Withdrawal:

DELAWARE

21" (Year Eff: 1983) 4 §904(a) & (b)

21 Does not apply to alcohol use in religious services or in the home.
4 §904(f)

21 Does not apply to alcohol use in religious services or in the home.
4 §904(f)

No

No Note: For cases denying liability, see Wright v. Moffinr, 437 A 2d
554 (Del. 1981)%, Oakes v. Megaw, 565 A.2d 914 (Del. 1989), Samson
v. Smith, 560 A.2d 1024 (Del. 1989), and Acker v. Cantinas, Inc., 586
A.2d 1178 (Del. 1991).

No (No cases)’

A licensee is not liable for the injuries sustained by an intoxicated
patron. Wright v. Moffitt, 437 A.2d 554 (Del. 1981}, & McCall v. Villa
Pizza, Inc., 636 A.2d 912 (Del. 1994)

Misd (Unclassified) 4 §706 and 11 §§233(c} & 4202(b)

No See Footnote No. | on p. 3-88.

Not more than $100 4 §303(4) See Footnote No. 2 on p. 3-88.
See Admninistrative Fine on p. 3-88.

Yes Susp 4 §561(b)(1)
Not specified by statute

It not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime for a minor to make a "false statement”
about their age in order to obtain alcoholic beverages. 4 §904(b)

*The Wright case concerned a patron who brought a cause of action against a licensee for injuries they sustained as a result of becoming
intoxicated at the licensee's establishment. At the conclusion of its decision, the court made a general statement that, in effect, held
that a licensee is not liable for the injuries caused by an intoxicated patron to a third party (437 A.2d at 559).

*Special Note: A "business invitee" {employee) on the premises of a social host (employer) may have a cause of action against such
social host for injuries sustained as a result of actions by an intoxicated guest. DiOssi v. Maroney, 548 A.2d 1361 (Del. 1988)
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Other State Laws Related to Alcohol Use: (continued)

Criminal Actions Against Owners or
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:

Type of Zriminal Action: Misd (Unclassified) 4 §§708(a)(1) & 904(a) and 11 §§233(c) & 4202(b)
Term of Imprisonment: No'
Fine ($ Range): Not more than $250% 4 §904(a)

See Administrative Fine below.

Administrative Actions Against Owners of
Establishments That Serve Alcoholic
Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp 4 §561(b)}(1)
Length of Term License Withdrawal: Not specified by statute
Anti-Happy Hour Laws/Regulations: No®

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:
Open Contziner Law (Yes/No): No
Anti-Consumption Law (Yes/No): Yes - Applies only to drivers* 21 §4177J

'A person may be imprisoned for 30 dys for failure to pay the fine. 4 §§903 & 904(a)

*Under 4 §902, also authorized is a fine of $500 to $1,000; failure to pay this fine will subject a violator to 3 to 6 months in jail.
*No more than 1 alcoholic beverage may be sold to a person less than fifteen minutes prior to closing...." 4 §727

“Applies to persons who consume an alcoholic beverage while “operating a motor vehicle in the presence of, or in the view of, a police
officer.”

Administrative Fines. 1. A licensee is subject io an administrative fine which cannot exceed 10% of the average gross monthly sales
of alcoholic liquor over the 12 month period prior to the date of a finding of guilt provided this amount exceeds $250. There is a
mandatory minimur. fine of $250. 4 §914 II. In addition, a licensee, who violates the rules of the alcoholic beverage control
commission, may choose to plead guilty to the violation and pay a voluntary administrative fine of not more than $5,000. 4 §915
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JURISDICTION: DISTRICT OF COLUMBIA
General References: D.C. Code and Weil's Code of D.C. Municipal Regulations
(CDCR) Important. See the Special Note below,

Basis for a DWI Charge:

Standard DWI Offense: I. Under the influence of intoxicating liquor' §40-716(b)(1)
II. Impaired by the consumption of intoxicating liquor!
§40-716(b)(2)

Tilegal Per Se Law (BAC/BrAC): >0.08%3 §40-716(b)(1}

For Persons Under 21 Years Old-Operating a Vehicle with Any
Measurable Amount of Alcohol in Either the Blood, Breath or
Urine!  §40-716(b)(1)

Presumption (BAC): None

Types of Drugs/Drugs and Alcohol: Driving under the influence of (1) Any Drugor (2) a
Combination of Any Drug and Alcohol! §40-716(b)(1)

Other: A BAC 20.08%, a UrAC of 20.06 percent by wgt. or a BrAC of

20.24 micrograms of alcohol in 1 milliliter of breath constitutes
prima facie evidence of either driving while under the influence
or driving while impaired. §40-717.1(2) See Footnote No. 1
on p. 3-91 which gives prima facie levels under the D.C.
Municipal Regulations.

For Commercial Motor Vehicle Operators, see p. 3-93.

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes® §40-716(b-1)
Implied Consent Law:
Arrest Required (Yes/No): Yes® §40-502
Implied Consent Law Applies to
Drugs (Yes/No}: Yes® §40-502(a)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal & Civil Cases) §40-505(c)
Other Information: A person is required to submit a chemical test if they have been

involved in an accident (regardless of whether there has been an
injury) and they have been arrested for any DWI offense.
§40-502(b} & Marshall v. District of Columbia, 498 A.2d 160
(D.C.App. 1985)

'The driving while impaired offense applies only to the use of alcohol. The driving while under the influence offense applies to the
use of either alcohol or drugs.

*This jurisdiction's illegal per se law also makes it an offense to operate a motor vehicle with either (1) 2 BrAC of 0.38 micrograms
or more of alcohol in 1 milliliter of breath or {2) a UrAC of 0.10 or more (percent by weight).

3The BAC standard is percent by weight of alcoho! in the biood. §§40-716(b)(1) & 40-717.1

*The sanctions (criminal and administrative) against persons under 21 vears old, who are convicted of operating a motor vehicle with
any amount of alcohol in their system, are the same as for the offenses of illegal per se and driving while under the influence.

5The PBT and Implied Consent Laws also apply to persons under 21 years old who operate a vehicle with any measurable amount of
alcohol in their bloed, breath or urine.

Special Note: Legisiation, approved August 4, 2000, that (1) extends the 0.08 BAC illegal per se provision, (2) requires mandatory
alcohol/drug assessments for ANY subsequent drunk driving offense, {3) establishes mandatory incarceration or community sanctions
for ANY subsequent drunk driving offense and (4) provides for vehicle registration revocation for driving under the influence of alcohol
or drugs, will expire 225 days after the 30 day Congressional review period. D.C. Act 13-426
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DISTRICT OF COLUMBIA

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood:
Urine:
Other:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSD)
{Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:
Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment:

Mandatory Minimum Term:
See Community Service on p. 3-81.

Yes §40-502
Yes §40-502
None

Ne
No

Yes Subsequent offenders of ANY drunk driving must complete
an alcohol/drug abuse assessment. §40-716(b)(6)

None

None
None

None

Susp 12 mos §40-505(a) (Mandatory No occupational
hardship license shall be issued. CDCR 18-3-310.7(2))
None

I. Tllegal per se/Under the Influence (See Footnote No. 4 on p.
3-89.): lst Off-Not more than 90 dys; 2nd Off'-(w/n 15
yrs)-Not more than 1 yr; 3rd_and subsequent offs* (w/n 15
yrs)-Not more than 1 yr

1. Impaired: 1st Off-Not more than 30 dys; 2nd Off® (w/n 15
yrs)-Not more than I yr; 3rd or sub. off* (w/n 15 yrs)-Not more
than 1 yr §40-716(b)(1) & (2)

1. Illegal per se/Under the Influence (See Footnote No. 4 on p.
3-89.): 1st Off-None; 2nd Off'-(w/n 15 yrs)-5 dys; 3rd and
subsequent offs? (w/n 15 yrs)-10 dys

1. Impaired: 1lst Off-Nene; 2nd Off* (w/n 15 yrs)-5 dys; 3rd
or_sub. off* (w/n 15 yrs)-10 dys §40-716(b)(1) & (2)

lor a 1st offense where there has been a previous impaired offense (w/n 15 yrs).
Zor a 2nd offense where ihere has been a previcus impaired offense (w/n 15 yrs).
Sor a st offense where there has been previous illegal per se/under the influence offense (w/n 15 y1s).
“or a 2nd offense where there has been previous illegal per se/under the influence offense (w/n 15 yrs).
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DISTRICT OF COLUMBIA

Sanctions Following a Conviction for a DWI Offense:

{continued)

Fine:

Amount ($ Range): 1. Illegal per se/Under the Influence (See Footnote No. 4 on p.
3-89.): 1st Off-$300; 2nd Off (See Footnote No. 1 on p. 3-90.)
(w/n 15 yrs)-$1000 to $5,000; 3rd and subsequent offs (See
Footnote No. 2 on p. 3-90.) (w/n 15 yrs)-$2,000 to $10,000
IL. Impaired: 1si Off-$200 to $300; 2nd Off (See Footnote No.
3 on p. 3-90.) (w/n 15 yrs)-$300 to $500; 3rd or sub. off (See
Footnote No. 4 on p. 3-90.) (w/n 15 yrs)-$1,000 to $5,000

Mandatory Minimum Fine (3): None

Other Penalties:

Community Service: L Tilegal per se/Under the Influence (See Footnote No. 4 on p.
3-89.): 1st Off-None; 2nd Off-(w/n 15 yrs)-at least 30 dys; 3rd
and subsequent offs (w/n 15 yrs)-at least 60 dys
II. Impaired: 1st Off-None; 2nd Off (w/n 15 yrs)-at least 30
dys; 3rd or sub. off (w/n 15 yrs)-at least 60 dys §40-716(b)(1)
& {2)

Restitution (eg Victim's Fund) Yes 1. A Victim’s Compensation Fund §3-421 et seq.
Awards are limited to a maximum amount of $25,000. §3-
427(b) II. A defendant may be required to pay restitution {o a
victim. §16-711

Other: Assessments. Offenders are required to pay the following
assessments which are used to finance the Crime Victim’s

. Compensation Fund: (1) Violations of §40-716 (drunk driving

offenses)-$100 (mand}; serious traffic and misdemeanor
offenses-$50 (mand) te $250; and, felony offense-$100 (mand)
to $5,000. §3-436 & Parrishv. District of Columbia, 718 A.2d
133 (D.C. 1998)

Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action:

Administrative Per Se Law: Under the Influence of Intoxicating Liquor or Drugs' 1st
viglation-Susp 2 to 90 dys or Rev for 6 mos; sub.
violation-Susp from 2 to 90 dys or rev where the time period is
discretionary but must be for definitive period of time.? Note:
At the discretion of the licensing agency, the suspension may be
from 2 to 90 dys "based upon the seriousness of the case.”
CDCR 18-3-302.5, 18-3-306.1 & 18-3-306.4

Other: None

TEither (1) a blood alcohol concentration >0.05 percent by weight of alcohol in the blood, (2) a urine alcohol concentration of »0.06
by weight of alcohol in the urine or (3) a breath alcohol concentration >0.24 micrograms of alcohol per 1 milliliter of breath is
considered prima facie evidence of driving while under the influence of intoxicating liquor. CDCR 18-10-1034.3 See "Other” under
Basis for a DWI Charge on p. 3-89 which gives prima facie levels under the D.C. Code.

*These licensing actions are not mandatory. A person is eligible for either limited or occupational driving privileges. CDCR 18-3-
309.1 et seq. & 18-3-310.1 ot seq.
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DISTRICT OF COLUMBIA

Sanctions Following a Conviction for a DWI Offense:
(continued)

Post DWI Conviction Licensing Action:
Type of Licensing Action
(Susp/Rev):

Term of License Withdrawal
(Days, Months, Years, etc.):

Mandatory Minimum Term of
Withdrawal:

Other:
Rehabilitation:
Alcohol Education:
Alcohol Treatment:
Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority:
Terms Upon Which Vehicle
Will Be Released:
Other:

I. Driving under the influence/illegal per se: Rev for all offs
§§40-302(a), 40-716(d)(1) & CDCR 18-3-301.1

II. Driving while impaired: Either susp or rev at the discretion
of D.C. officials §40-302(a)

Note: 12 points are assigned to a person’s driving record for a
violation of either I or I above. CDCR 18-3-303.2(n)

1. Driving under the influence/illegal per se': 1st off-6 mos;
2nd off-1 yr; 3rd and sub. offs-2 yrs §§40-302(a) & (b), 40-
716(d) and CDCR 18-3-301.1 & 18-3-306.5

[. Driving while impaired: 1st off-Susp from 2 to 90 dys’® or
Rev for 6 mos; sub.off-Susp from 2 to 99 dys* or Rev where
the time period is discretionary but must be for definitive period
of time §40-302(a) and CDCR 18-3-306.1 & 18-3-306.4

1. Driving under the influence/illegal per se (See Footnote No.
1 below.): 1st off-6 mos; 2nd off-1 yr; 3rd and sub. offs-2 yrs
Note: No occupational hardship licenses shall be issued.
CDCR 18-3-310.7(a)

II. Driving while impaired: None Note: Either a limited
license (CDCR 18-3-309.1 et seq.) or a limited occupational
hardship license (CDCR 18-3-310.1 et seq.) may be issued.

No

Registration Revocation. The registrations of any vehicle
owned by a person, who has been convicted of driving under the
influence of alcohol/drugs, shall be suspended for 1 yr.
However, an exception may be made where either an individua!
(but not the offender) or a family member needs to use a vehicle
either due to a hardship or for the necessities of life. CDCR 18-
4-411.11(f) & 18-4-411.12

!See Footnote No. 4 on p. 3-89. Special Note: Sec. 40-716(d) authorizes lic rev for driving while under the influence/illegal per se
offs. However, this section does not authorize such action against persons under 21 yrs old who are convicted of operating a motor
vehicle with any measurable amount of alc in their body. Nevertheless, via legislation, CDCR 18-3-301.1 was amended to authorize
such action against these young persens. §7 D.C. Act 10-214 of 1994

2At the discretion of the licensing agency, the suspension may be from 2 to 90 dys "based upon the seriousness of the case.” CDCR

18-3-306.1
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DISTRICT OF COLUMBIA

Sanctions Following a Conviction for a DWI Offense:
(continued)

Limited Impoundment. Under §40-716{c-1), a vehicle driven
by a person arrested for any drunk driving offense may be
impounded for a limited time (24 hrs). However, a licensed
registered owner of the vehicle, who was with the offender at
the time of their arrest, may take immediate possession of the
vehicle. Also, after authorization by the arrested person, the
vehicle may be released to an individual who is a licensed
driver

Limited Registration Suspension. The registrations of all
vehicles owned by a person, who has been convicted of any
drunk driving offense, must be suspended until the offender
gives and maintains proof of financial respensibility. §§40-437
& 40-438

Miscellaneous Sanctions
Not Included Elsewhere: None

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
Jurisdiction Has Such a Law:

Sanctions.
Criminai Sanction:

Yes Felony Negligent Homicide §40-713

Imprisonment (Term):
Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:

Not more than 5 yrs
None

Not more than $5,000
Nene

Administrative Licensing Action:
Licensing Authorized and
Type of Action: Rev  §40-716(d)(2) and CDCR 18-3-301.1(b) & 18-3-306.5
Note: 12 points are assigned to a person’s driving record.
CDCR 18-3-303.2(m)
Length of Term of

Licensing Withdrawal: 1st off - 6 mos; 2nd off - 1 yr; 3rd and subsequent offs - 2 yrs

DWI1 Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for 1 yr (mand) if they are convicted of driving a CMV whiie under the influence of alcohol or a controlled substance.
Under the influence of alcohol is defined to mean having a blood alcohol concentration 20.04. For a second violation, the
"disqualification" is from 10 yrs (mandj to life. For a third violation, the disqualification” is for life (mand). A CMV operator must
be placed out-of service for 24 hes if they are found (1) to have consumed alcohol, (2) to have any measurable or detectable amount
of alcohol or (3) to be under tne influence of an intoxicating beverage. §§40-1801(3) & (4) and 40-1806 and CDCR 18-3-1306. 1(z},
18-3-1306.5 & 18-3-1322.1 and 18-3-1322.2 Note: 1. Alcohol concentration standards for CMV operations are not specifically
provided for in the D.C. Code. However, the code does make reference tc the Federal CMV law on this subject. Federal regulations
promulgated pursuant to this law provided that the standards for alcohol concentration are grams of alc. per 100 milliliters of blood
or grams of alc. per 210 liters of breath. 49 CFR 383.5. II. D.C. regulations have two provisions that define "driving under the
influence of alcohol™. The general definitions provision for the entire chapter on CMV operators, includes implied consent refusal as
such an ~ffense. However, the definition of this term, specifically related to the disqualification provision, does not. Compare CDCR
18-13-1306.12(a) with CDCR 18-13-1399.1 II[. The following fines apply to CMV operators if they violate Federal regulations (49
CFR Parts 383 and 392) regarding alcohol use and CMYV operation: st violation-$300; 2nd violation (w/n 2 yrs)-$1,000; 3rd or
subsequent violation (w/n 2 yrs)-$1,500. CDCR 18-14-1408.2(a)
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QOther Criminal Actions Related to DWI: {continued}

Mandatory Action--Minimum

Length of License

Withdrawal: 1st off - 6 mos; 2nd off - 1 yr; 3rd ans subsequent offs - 2 yrs
Other: See Assessments on p. 3-91.
Driving While License Suspended or Revoked
Where the Basis Was a DW] Offense*: See Footnote No. 1.
Sanction:
Criminal:
Imprisonment (Termy): Not more than 1 yr §40-302(e)
Mandatory Minimum Term

of Imprisonment: None
Fine ($ Range): Not more than $5,000 §40-302(¢)
Mandatory Minimum Fine: None See Assessments on p. 3-91.

Administrative Licensing Actions:
Type of Licensing Action

(Susp/Rev): Rev/Susp
Length of Term of License
Withdrawal Action: Extend the period of susp or rev for an additional period of time

which is equal to the length of the original susp or rev period.
§40-302 and CDCR 18-3-305.1 & 18-3-305.5
Mandatory Term of License
Withdrawal Action: Licensing action is mandatory; no occupational license can be
granted. CDCR 18-3-310.7(c)

Habitual Traffic Offender Law:
Jurisdiction Has Such a Law (Yes/No}: Neo
Grounds for Being Declared an
Habitual Offender:
Term of License Rev While
Under Habitual Offender Status:
Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status
Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:
Imprisonment (Term):
Mandatory Minimum Term of
Imprisonment:
Fine (§ Range):
Mandatory Minimum Fine (§):
Licensing Actions (Specify):

'Neither the CMV law nor the general code provisions concerned with driving while suspended or revoked provide specific sanctions
for operating a CMV during a CDL disqualification. However, the following fines appear to apply to CMV operators if they violate
Federal regulations (49 CFR Part 391) regarding CDL disqualification: [st violation-$500; 2nd violation (w/n 2 yrs)-$1,000; 3rd or
subsequent violation (w/n 2 yrs)-$1,500. It also appears that a CMV operator is subject to a fine of $1,000 for violating an out-of-
service order issued under Federal regulations. CDCR 18-14-1408.2(a)

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either suspended or revoked.
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Other Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic
Agridents:
State Has Such a Law (Yes/No): No
BAC Chemical Test Is Given to the
the Following Persons:
Driver:
Vehicle Passenpers:
Pedestrian:

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1986) §8§25-121 & 25-130(a)
Minimum Age (Years) Possession: 21 §25-130{a)
Minimum Age (Years) Consumption: 21 §25-130(a)

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): No
"Dram Shop Law" Concept Has Been

Adopted Via a Change to the Common

Law Rule by Action of the Highest

Court of Record in the Jurisdiction

Citation): Yes Rong Yaco Zhou v. Jennifer Mall Rest., Inc., 534 A.2d
1268 (D.C.App. 1987), & Marusa v. D.C., 484 F.2d 828
(D.C.Cir. 1973)
Dram Shop Actions-Social Hosts: No (No appellate cour: cases’)
Other: A licensee may be liable for either the injuries or death of an

intoxicated minor patron. Jarrett v. Woodward Bros., Inc., 751
A.2d 972 (D.C. 2000)

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

Type of Criminal Action: Unspecified but would probably be considered to be a misd.

Term of Imprisonment: Not more than 1 yr

Fine ($ Range): Not more than $1,000 §§25-121 & 25-132 See Assessments on
p. 3-91.

Administrative Actions Against Owners of
Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp or rev’ §25-118
Length of Term of License Withdrawal: For rev, no new license shall be issued for 1 yr.

'However, The U.S. District Court for the District of Columbia has noted in the past that the District of Columbia does not recognize
social host liability. Carnwright v. Hyatt Corp., 460 F.Supp. 80 (1978)
*Under §25-118(a), "an offer in compromise” may be made by the licensing authority in lieu of a suspension.
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Other Laws Related To Alcohol Use: (continued)

Criminal Actions Against Owners or
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum fegal Drinking Apge:

Type of Criminal Action: Unspecified but would probably be considered to be a misd.!
§825-121 & 25-132

Term of Imprisonment: Not more than 1 yr

Fine ($ Range): Not more than $1,000 See Assessments on p. 3-51.

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the
Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes Susp or rev? §§25-118 & 25-121
Length of Term License Withdrawal: For rev, no new license shall be issued for 1 yr.
Anti-Happy Hour Laws/Repulations: Neo

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic
Beverages in the Passenger Compartment

of a Vehicle:
Open Container Law (Yes/No): Yes §25-128(a) & CDCR 18-22-2224
Anti-Consumption Law (Yes/No): Yes Driver and passengers §25-128(a)

'Anyone who offers, gives, provides or otherwise makes available alcoholic beverages to a person under 21 years old is subject not
only to the criminal penalties noted but also to the following administrative sanctions. Thcy are subject (1) to a fine of from $100 to
$300 and (2) to suspension of their driving privileges (1st off-90 con. dys; 2nd off-180 dys; 3rd and sub. off-1 yr). §25-130(d) & (&)
*Under §25-118(a), "an offer in compromise” may be made by the licensing authority in lien of a suspension.
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I STATE: FLORIDA

General Reference: Florida Statutes Annotated

Basis for a DWI Charge:

Standard DWI Offense: Under the influence of alcoholic beverages' §316.193(1)(a)

Iliegal Per Se Law (BAC/BrAC): 20,08**> §§316.193(1)(b) & (<) and 316.1932(1)(b)1

Presumption (BAC ): None

Types of Drugs/Drugs and Alcohol: Under the influence of a Controlled Substance or Chemical

Substance listed respectively in chapter 893 and §877.111
§§316.193(1)(a) & 316.1931

Other 1) ABAC/BrAC 20.08° is prima facie evidence of driving under the
influence.* §316.1934(2)(c) See the Special Note below.
2) For Commercial Motor Vehicle Operators, see p. 3-101.
3) A DWI offender cannot be released from custody until either (1)
they are no longer under the influence of alcohol or other chenical
substance, (2) their BAC/BrAC is <0.05 or (3) eight (8) hrs have
¢elapsed from the time of their arrest. §316.193(9)

Chemica] Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes §§316.1932(4)(a) & 322.2616(17)
Implied Consent Law:
Arrest Required {Yes/No): Yes §§316.1932(1)(a) & 322.2616(1)(b)°* Under §316.1932(1)(c), an

arrest is not a prerequisite to the taking of a blood sample if the driver
is taken to a medical facility for treatment as a result of an accident.
Kenson v. State, 577 So.2d 694 (Fla.App. 3 Dist. 1991)

Implied Consent Law Applies to

Drugs (Yes/No): Yes §316.1932(1)(a) Limited to the testing of urine.
Refusal to Submit to Chemcial Test
Admitted into Evidence: Yes® (Criminal Cases) §§316.1932(1)(a) & 316.1932(1)(b)
Other Information: A driver may be compelled (forced) to provide a blood sample for

testing only if they have been involved in an accident resulting in
either death or serious bodily injury. §316.1933(1)

1The offense of "driving under the influence” includes (1) driving under the influence of alcoholic beverages or (2) driving with a blood
or breath level of 0.08 or more. §316.193(1)(a) & (b) and Stare v. Rolle, 560 So.2d 1154 (Fla. 1990)

This State's illegal per se law also makes it an offense to operate a motor vehicle with a breach alcchol concentration of 0,08 or more.
3Standards: Grams of alc. per 100 millititers of blood or grams of aic. per 210 liter of breath. §§316.193(1)(b) & (c), 316.1932(1)(b)1
and 316.1934(2)(c)

*If the implied consent iaw’s test procedures are not followed, the State can still introduce alcohol concentration, obtained via a blood
sample, inte evidence via common law. However, if this is done, the statutory "presumptions” cannot be used as they are based on
alcohol concentrations obtained via the implied consent law. State v. Miles, 2000 Fla. LEXIS 2322, So.2d ____ (Fla. 2000)
SUnder §322.2616(1)(b), a person under 21 vrs old may be lawfully detained and requested to submit to a chemical test if a there is
probable cause to believe that they were driving while under the influence of alcohol or with any alcohol level.

®A refusal to submit to field sobriety testing is admissible into evidence at a DWT trial. §316.1932(4)(b}, State v. Taylor, 648 So.2d
701 (Fla. 1995), State v. Cook, 659 S0.2d 473 (Fla. App. 2 Dist. 1995), & State v. Burns, 661 So.2d 842 (Fla.App. 5 Dist. 1955)
State v. Slaney, 653 So.2d 422 (Fla.App. 3 Dist. 1995), Robertson v. Stare, 604 So0.2d 783 (Fla. 1992), Carbone v. State, 564 So.2d
1253 (Fla.App. 4 Dist. 1990), & State v. Perez, 531 So.2d 961 (Fla. 1988)

Special Note: A jury instruction, that was based in part on a verbatim reading of §316.1934¢2)(c), was held to be unconstituticr2l in
that it created a mandatory "irrebuttable” presumption that shifted the burden of proof to the DWI offense to the defendant. Wilhelm
v. State, 568 So.2d 1 (Fla. 1990). Notwithstanding this case, the statutory language was held constitutional in a prior decision. Srare
v. Rolle, 560 So0.2d 1154 (Fla. 1990). Note: A Federal court has held, in similar circumstances, that there was no constitutional
infirmity. However, the Federal court did express its concern that a jury could be confused with the term "prima facie”. Despite this
concern, the court felt that no unconstitutional mandatery presumption had been created when this instruction was viewed in conjunction
with the other jury instructions that were given. Samtiago Sanchez Defuentes v. Dugger, 923 F.2d 801 (11th Cir. 1991)
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Chemical Tests of Other Substances for Alcohol
Conceniration Which Are Authorized Under
the Implied Consent Law:

Blood:

Urine:

Other:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PST)
{Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):
Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Yes Limited A blood test, for the purposes of iniplicd consent, may
be may be taken only if the «river appears for treatment at a medical
facility and the administration of a breath/urine test is impractical cr
impossible. §316.1932(1)(b;

Yes Limited Under £§316.1932(1)(a), there is an unplied consent to
submit to a urine test for the purpose of deteciing the pressnce of
controlled substances.

None

Yes Applies to (1) DWI, (2) manslaughter re~ulting from the
operation of a motor vehicle and (3) vehicle homicide offeases.
§316.656(1)

Yes Applies to (1) DWI where the alcohol concentration is 0.20 or
more, (2) to DWI where there has been property damage, (3) to
manslaughter related to the operation of a motor vehicle and (2) to
vehicle homicide. §316.656(2)

No However, all drunk driving offenders must undergo a
"psychosocial evaluation”. §316.193(5)

None

None
None

* None

1st refusal-Susp for 1 yr (90 dys mand A hardship license is
available after this mand period.); Subseauent refusals-Susp for 18
mos (Mandatory)' §§322.2615(8)(a) & (10) and 322.271(2)(a)
Persons Under 21 Years Old. 1st rcfusal-Susp for 1 yr (30 dys
mand)?;, Subsequent refusals-Susp for 18 mos (30 dys mand)?
§322.2616(2), (9) & (11)

‘Comment: The "actual” suspension period appears to be only 17 mos. The law provides that a person be issued a 30 dy temporary
license at the time of arrest. However, since the law also provides that the suspension "commences” at the time of arrest, the person
is only denied driving privileges for 17 mos. §322.2615(b)(1.a), (2) & (4) Unlike the mandatory suspension associated witk a 1st
refusal, the law does not provided that the mandatory suspension period start after the expiration of the 30 dy temporary license.
*The law provides that the suspension "commences" at the time notice is given. This is usually after the person has been stapped by
a law enforcement officer. However, the 30 dy mand period begins after the temporary permit, issued at the time of the stop, expires.
A hardship license is available after this mand period. §322.2616(9) & (11}

16th Edition
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Sanctions for Refugal to Submit to a
Chemical Test:

Other: Under §322.291, an implied consent law viclator is required to
complete a driver training course. ‘

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions: See Footnote No. 1 and Double Jeopardy below.

Imprisonment: 1st Off (Misu)-Not more than 8 mos; 2Znd Off Mizd)-Not mere than
9 mos; 3rd Off (Misd)-Not more than 12 mes; 4th or sub. Off (3rd
degree felany)-Not more than § yrs! §§316.193 & 775.08(2) See
Footnote No. 2,

Mandatory Minimum Term: 2nd Off-10 dys (w/48 cor hrs)? if 2nd off was w/n 5 yrs of a previous
DWI conviction §316.193(6), 3rd or sub. G:f-30 dys (w/48 con hrs)*
if 3rd or sub. off was w/n 10 yrs of a previous DWI off §516.193(6)

Fine:

Amount ($ Range): 1st Off-$250 to $500; 2nd Off-$500 to $1,000; 3rd Off-$1,000 to
$2,500; 4th or sub. Off (3rd degree felony)-$1,000 to $5,000

Mandatory Minimum Fine ($): None

Other Penalties:

Comununity Service: 1st off-50 hrs or if the court thinks it in the best interests of the State,
a $10 fine for each hour of community work otherwise required
{required notwithstanding other sanctions) Note: This sanction for 1st
offerders is part of mandatory probation which is not to exceed 1 yr,
§316.193(6)(a}
Also, under §775.091, the court may order a defendant (a 1st or sub.
offender) to perform specified public service.

Restitution (eg Victim's Fund) (1) The court may order a defendant to pay restitution to a victim.
§775.089. (2) In: addition, the State has a victim's compenstion fund.
A victim of DWI offense is eligible to receive payments from this
fund. §960.01 et seq.

Other: Mandatory Probation. 1st offenders must be placed on probation for
1yr. §316.193(6)(a)
Crimes Compensation Trust Fund. The following surcharges, costs
and fines are paid into the Crimes Compensation Trust Fund: (1) A
surcharge which is 5% of the fine; (2) a special cos: of $50; and, (3)

IFor under the influence offenses involving: (1) Property damage or personal injury-Misd of the 1st degree-Not more than 1 yr in jail,
a fine of not more than $1,000; (2) serious bodily injury-3rd degree felony-Not more than 5 yrs in prisen, a fine of not more than
$5,000; or, (3) a BAC/BrAC >0.20 or a passenger under 18 years old (child endangerment): 1st Off-Not more than 9 mos in jail,
a fine of $500 to $1,000; 2nd Off-Not more than 12 mos in jail, 2 fine of $1,000 to $2,000; 3rd Off-Not more than 12 mos in jail,
a fine of $2,000 to $5,0600 Note: The minimum mandatory sanctions for "regular” DWI offense convictions also apply to these
offenses. §§316.193(3) & (4), 775.082, 775.083 and 775.084

*The court at its discretion may require a defendant io serve all or any part of a sentence of imprisonment for a DWI offense in either
an alcohol or a drug residential treatment program. §316.193(6)(k)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. Freeman v. State, 611 So.2d 1260 (Fla.App. 2 Dist. 1992) (revie'v denied by the
Florida Supreme Court, 623 So0.2d 493)(cert. den., 510 U.S. 957, 114 8.Ct. 413, 126 L.Ed.2d 361 (1993)), Gomes v. State, 621 So.2d
578 (Fla.App. 3 Dist. 1993), Davison v. MacKinnon, 656 S0.2d 223 (Fla.App. 5 Dist. 1995) & Colby v. State, 675 So.2d 1025
(Fla.App. 4 Dist. 1996)
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Sanctions Following a Conviction for a DWI Offence:
(continued)

Other: {continued)

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:

Other:

Post DWI Conviction Licensing Action:
Type of Licensing Action
(Susp/Rev):

Crimes Compensation Trust Fund. {(continued) if injury or Jeath
resulted from the offense, a special fine of not more than $10,000.
Note: This fine is contingent on the offender’s ability to pay.
§§960.25, 775.0835(1) & 938.03

Special Court Cest. A court cost of $135 is #dded to any fine and is
distributed as follows: $25 is deposited into the EMS '[tust Fund; $50
is deposited into the Criminal Justice Standards and Training Trust
Fund; and, $60 is deposited into the Brain and Spinal Cord Injury
Rehabilitation Trust Fund. §938.07

Alcohol/Drug Assessment. In addition to any other fine, a defendant
may be assessed an amount not to exceed the maximum fine
authorized for the offense. This assessment is used to finance alcohol
and drug programs. §8893.13, 893.16 & 893.165

Reinstatement Fee. Inaddition to any other license reinstatement fee,
a person, who has been either convicted of a DWI offense or found in
violation of the admin. per se law, must pay a special fee of $105.
This fee is paid into the Accident Reports Trust Fund. §322.12(2)
Program Fee. A defendant, attending a DWI program, is assessed a
$10 fee which is used to support such prcgram. §25.387(3)(a)
Special Note: Under §322.291, a defendant is required to complete
a driver training course.

See Double Jeopardy on p. 3-99.

Yes =20.08 BAC/BrAC §§316.193 & 322.2615(1)(a) See Footnote
No. 3 on p. 3-97. A violation-Susp 6 mos (30 dys mand A
restricted hardship license may be issued after this mand period.) A
violation where there has been two or more DWI offenses-Susp 1 yr
(mand)’ §§316.193, 322.2615(1)a), (1)}(b}, (8)(b) & (10) and
322.271(2)(a)

Persons Under 21 Years Old. >0.02Z BAC/BrAC lst violatic -Susp
6 mos (30 dys mand); Subsequent violations-Susp 1 yr (30 dys mand)
§322.2616(1)(a), (2), (5) & (11) See Footnote No. 2 on p. 3-98.
Under §§322.27(a)(1) & 322 28(1), a person's license may be susp for
not more than 1 yr if they have "committed” an off that usually
requires license rev (e.g., DWI). Such action may be taken without
a preliminary nearing. Corament: Such action could occur prior o
a conviction.

1st Off*®3 Rev; 2nd Off™®® (w/n § yrs)-Rev; 3rd Off'*? (w/n 10
yrs)-Rev; dth off*>-Rev §322.28 Special Note: Rev is permanent

'Comment: The "actual” suspension period appears to be onty 11 mos. The law provides that a person be issued & 30 dy temporary
license at the time of arrest. However, since the [aw also provides that the suspension "commences” at the time of arrest, the person
is only denied driving privileges for 11 mos. §322.2615(b)(1.b), (2) & (4) Unlike the mandatory suspension associated with an admin.
per se violation wiiere there has not been a prior drunk driving offense, the law does not provided that the mandatory suspension period

start after the expiration of the 30 dy temporary license.

*Under §316.655(5), a court can susp/rev a driver's license, in addition to any other sanction which may be authorized, for a violation
of any law regarding motor vehicles. In considering whether to exercise this privilege, the court considers the "totality of the
circumstances”, the need to protect the motoring public and the severity of the offense committed.

¥This revocation applies to both non-injury and injury related DWI offense convictions, §322.28(2)
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Sanctions Following a Conviction for a DWI Offense:
{continued)

if there is an alcohol off in connection with a veh
manstaughter/homicide off. §§322.26 & 322.28(2)(e)
Term of License Withdrawal
(Days, Months, Years, etc.): 1st Off-180 dys-1 yr; 2nd Off (w/n 3 yrs)-Not less than 5 yrs; 3rd off
(w/n 10 yrs)-Not less than 10 yrs.; and 4th off-Permanently §322.28
Mandatory Minimum Term of
Withdrawal: 1st Off-None'; 2nd Off (w/n § yrs)-12 mos?; 3rd Off (w/n 10 yrs)-24
mos*; 4th Off-5 yrs® §§322.271(2)(b) & 322.28
Important. These licensing sanctions may not be mandatory.
Driving privileges may be "temporarily reinstated” on a restricted
basis if the offender is participating in a DWI treatment/education
program and evaluation has been completed. §316.193(5)

Other:

Rehabilitation:

Alcohol Education: Yes A substance abuse course/alcohol treatment program is required
for a defendant convicted of any DWI off. §§316.193(5) & 322.291
Such a course must be successfully completed by defendants who have
been convicted of either two DWI offs (w/n 5 yrs) or 3 such offs (w/n
10 yrs} before their license can be restored. §322.03(2)

Alcohol Treatment: See Alcohol Education above.

Vehicle Impoundment/Confiscation:

Authorized by Specific

Stattory Authority: Yes (Limited)-A drunk driving offender’s vehicle is subject to

forfeiture, if at the time of the DWI offense, they were driving on a
suspended or revoked license for a prior drunk driving offense.
§§322.34(9)(a) & 932.701(2)(a)(8)

1A temporary restricted use license for business/employment may be issued for 45 dys following the completion of either a driver
training program or substance abuse course. The law is silent as to whether this license can be renewed for additional 45-day periods.
§322.271(1) & 2)

2After this period of time, a restricted occupational license may be issued. Before such restricted driving privileges are granted, the
person must demonstrate that they have been drug-free for 12 mos. §322.271(2)(b)

3Afier this period of time, a person is eligible for restricted occupational driving privileges for not less than 1 yr and unrestricted
privileges thereafter. Before being granted these privileges by the State licensing agency, the person must demonstrate that they have
been drug-free for five (5) years and that they have completed a substance abuse driver training course. Following the granting of such
privileges, the person must continue to participate in a substance abuse program. §322.271(4)

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for 1 yr (mand) (3 yrs (mand) if transporting hazardous materials) if they are convicted of the following offenses:
They drive a CMV while (1) have a BAC/BrAC/UrAC :0.04 (Standards: Grams of alc. per 100 milliliters of blood, grams of alc.
per 210 liters of breath or grams of alc. per 67 milliliters of urine.), (2) are under the influence of alcohol or a controlled substance
or (3) refuse to submit to a chemical test for either alcohol or drug concentrations. (Note: A "conviction" includes an administrative
determination as well as a criminal law conviction.) For either (1) a subsequent conviction or (2} a combination of two or more
convictions of any of the above listed items, the "disqualification” is permanent. (Comment: There is an inconsistency in the law.
Under §322.64(1)(b) & (8)(b), if the "disqualification” is based on a violation of §316.193 with an unlawful blood alcohol level (i.e.,
a BAC >0.08), the periods of "disqualification” are six (6) months for a first violation and one (1) year of a subsequent one. This
obviously is inconsistent with the previously listed "disqualifications” as provided in §§322.61 and 322.64(8)(a).) A CMV operator,
who has any amount of alcohol in their system, must be placed "out-of-service" for 24 hours and is subject to a moving violation civil
penalty of $52 plus a $5 assessment. §§318.18(3) & (12), 322.01(3), 322.01(8), 322.01(14), 322.01 (29), 322.39, 322.61(3),
322.61{4), 322.61(5), 322.62, 322.63, 322.64(1){(b) & (B), 775.082(4)(b}, 775.083(1)(e) & Ch. 90-253
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Terms Upon Which Vehicle
Will Be Released: None
Other: Impoundment or Immobilization. 1st off-10 dys'; 2nd off (w/n 5

yrs)-30 dys?; 3rd off (w/n 10 yrs)-90 dys® §316.193(6)(a), (b) & (")
Note: These actions are conditions of mandatory probation. The
court may decided not to order vehicle impoundment or
immobilization if the family of the vehicle owner "has no other public
or private or public means of transportation.” §316.193(6)(g)
Miscellaneous Sanctions

Not Included Elsewhere: Medical Facility Visitation Requirement, A DWI offender under 18
years old may be ordered by the court to visit medical facilities that
treat victims of traffic accidents. §322.0602
Ignition Interlock. A DWI defendant, who is placed on probation
and who is otherwise "permitted” to operate a motor vehicle, may be
required to operate vehicles equipped with "ignition interlock” devices
for not less than 6 mos. §316.1937 In addition, the licensing agency
may require any person seeking reinstatement of their driving
privileges to use an "ignition interlock” device on their vehicle.
§322.271(2)(d) This requirement can apply to either occupational
restricted or "regular” driving privileges. However, there is a limited
exemption in situations where such a person is operating a vehicle
while in the course of employment.
Probation Requirements. A court, under its general probation
powers, may require a person convicted of a DWI offense (1) to place
a bumper sticker on their vehicle that identifies them as a convicted .
DWI offender, who is operating a motor vehicle on a restricted
license, or (2) to place, at their own expense, an advertisement in a
local newspaper along with their photograph that identifies them as
DWI offender. These probation conditions have been held to be
constitutional under both the Federal and State constitutions. Lindsay
v, State, 606 So.2d 652 (Fla.App. 4 Dist. 1992), & Goldschmitt v.
State, 490 So.2d 123 (Fla.App. 2 Dist. 1986) Such a condition can
also require 2 person to abstain from the use of alcohol. Spry v. Stare,
750 So.2d 123 (Fla.App. 2 Dist. 2000)

Other Criminal Actions Related to DWI:

Homicide by Vehicle: See Footnote No. 3.

State Has Such a Law: Yes 1. DWI (DUI) Manslaughter (a death related to a drunk driving
offense)-Felony 2nd degree
II. Manslaughter (death related to veh. operation where there is
negligent action: without lawiul justification)-Felony 2nd degree

'Applies only co vehicles used in the offense or to one vehicle owned by the offender. This action may not be concurrent with probation
or imprisonment. §316.193(6)(a)

*Applies to all vehicles owned by the offender. This action may not be concurrent with probation or imprisonment but must, unlike
Lst offenses, be concurrent with the driver’s license revocation. §316.193(6)(b) & (c)

%Under §322.34(3), it is 3rd degree felony for a person to carelessly or negligently cause death or serious bodily injury to another with
a motor vehicle while the person’s license is either suspended or revoked and where the basis of the suspension or revocation was (1)
a 2nd DWI off, (2) veh. manslaughter, (3) veh. homicide or (4) a DWI off. that requires an enhanced sanction. See Footnote No. 1
on p. 3-99. Sanctions: Jail-not more than 5 yrs {§775.082(3)(d), fine-not more than $5,000 (§775.083(1)(c).
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Other Criminal Actions Related to DWI: {continued)

Sanctions:
Criminal Sanction:
Imprisonment (Term):

Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and

Type of Action:
Length of Term of

Licensing Withdrawal:

Mandatory Action--Minimum
Length of License
Withdrawal:

. Other:

Driving While License Suspended or Revoked
Where the Basic Was a DWI Offense*:
Sanction:

Criminal:

Imprisonment (Termy):

FLORIDA

1II. Veh Homicide {death related to reckless veh. operation)-Felony
2nd degree §§316.193(3)(c)(3), §782.07 & 782.071

Felony 2nd degree-Not more than 15 yrs
§775.082(3)(c)
None

Felony 2n degree-Not more than $10,000
§775.083(1)(b)
None

Rev (All offenses) §322.28(3)(e) & (5)(a)

1. DWI (DUI) Manslaughter-3 yrs {minumum)} II. Manslaughter-3
yrs (minimumy); if related to a DWI offense conviction-Permanent
III. Veh Homicide-3 yrs (minimum), if related to a DWI offense
conviction-Permanent §322.28(2)(e) & (5)(a)

1. DWI (DUID) Manslaughter-3 yrs II. Manslaughter-3 yrs; if related
to a DWI offense conviction-5 yrs' IIL. Veh Homicide-3 yrs; if
related to a DWI offense conviction-5 yrs! §322.28(2)(e} & (5)(2)
A defendant may be required to pay restitution to a victim. §775.08%
Under §322.291, a defendant must complete a driver training course.
See Crimes Compensation Trust Fund on p. 3-99.

See Footnote No. 2 and the Special Note below.

Lst off (Misd 2nd degree)-Not more than 60 dys; 2nd off (Misd 1st
degree)-Not more than 1 yr; 3rd or sub off {Felony 3rd degree)-Not
more than 5 yrs  §§322.34(2) & 775.082

'After 5 yrs, a person is eligible for restricted occupational driving privileges for not less than 1 yr and unrestricted privileges thereafter.
Before being granted these privileges, the person must demonstrate that they have been drug-free for 5 yrs and that they have completed
a substance abuse driver training course. Following the granting of such privileges, the person must continue to participate in a

substance abuse program. §322.271(4)

2A person, who has had their driving privileges revoked for either a DWI or vehicle homicide offense and who causes either a death
or a serious bodily injury while operating vehicle while still revoked for these offenses, commits a 3rd degree felony. The sanctions
for this offense are a term of incarceration of not more than 5 yrs and/or a fine of not more than $5,000. §§322.34(3), 775.082 &

775.083

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either suspended or revoked and the person knew that their driving privileges had been suspended or
revoked. §322.34(2) If the person had no knowledge of such action and they operate 5 motor vehicle, they commit a moving traffic
infraction. §322.34(1) The sanction for such an infraction is not more than $500 ($60 if the person does not request a hearing).

§§318.14(5), 318.18(3)(a) & 322.34(1)

Special Note: The following sactions apply if a person operates a CMV during a CDL disqualification: 1st off {1st Degree misd) a
jail term <1 yr and/or a fine <$1,000; 2nd or sub off (3rd Degree felony) an imprisonment <5 yr and/or a fine <$5,000. And, for
both [st and subsequent offenders, driving privileges cannot be restored for an additional 3 mos. §322.28(3) & 322.34(4)
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FLORIDA

Other Criminal Actions Related to DWI: (continued)

Mandatory Minimum Term
of Imprisonment:
Fine ($ Range):

Mandatory Minimum Fine:

Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev}:

Length of Term of License
Withdrawal Action:

Mandatory Term of License
Withdrawal Action:

Habituat Traffic Offender Law:

State Has a Such Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions {Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on

Persons Killed in Traffic
Accidents:
State Has Such a Law (Yes/No):
BAC Chemical Test Is Given to the
the Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:

None

1st off-Not more than $500; 20d off-Not more than $1,000. 3rd and
sub off-Not more than $5,000 §775.083

None

See Footnote No. 1.

1st off-Susp/Rev; 2nd and subsequent offs-Susp/Rev §322.28(3)

1st off-An additional 3 mes; 2nd and subsequent offs-An additional 3
mos §322.28(3)

No A restricted hardship license may be issued. §322.271

Yes §322.264
3 serious or 15 normal moving violations within a 5-yr period

Rev-5 yrs §322.27(5) Note: After 12 mos, the offender may have
his/her driving privileges restored. §322.271i{1)}(b}

Special Note: Under §322.291, a defendant is required to compiete
a driver training course.

3rd Degree felony §322.34(5)

Not more than § yrs §775.082

Ncne

Not more than $5,000 §775.083

None

Rev period extended an additional 3 mos §322.28(3)

'I. The vehicle used in the offense, if it is owned of the driver, is impounded by law enforcement officials. The vehicle remains
impounded until the owner presents proof either (1} of insurance or (2) of sale of the vehicle to anther person. §322.34(5)
II. See Vehicle Impoundment/Confiscation on p. 3-101.
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FLORIDA

Other State Laws Related To Alcohol Use: (continued)

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21! (Year Eff: 1985) §562.11(1)(2) & (2)
Minimum Age (Years) Possession: 21 Except for employment purposes  §562.111
Minimum Age (Years) Consumption: None’

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes Limited §768.125 See Footnote Nos. 3 4 & 7.
"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation): No’
Dram Shop Actions-Social Hosts: Limited Bankston v. Brennan, 507 So.2d 1385 (Fla. 1987), &
Newsome v. Haffner, 710 S0.2d 184 (Fla.App. 1 Dist. 1998)%, &
Trainor v, Estate of Hanson, 740 So.2d 1201 (Fla. App. 2 Dist. 1999)°

1t is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime for a minor to "misrepresent” their age
in order to obtain alcoholic beverages. §562.11(2)

Under §562.11(1)(a), it is illegal for a licensee to allow a minor to consume alcoholic beverages on their premises.

¥This law limits liability to damages caused either (1} by selling or furnishing alcoholic beverages to pe.sons under the legal drinking
or (2) by knowingly serving alcoholic beverages to persons who are habitually addicted to alcohol. Peoples Restaurant v. Shbo, 591
So0.2d 907 (Fla. 1991) Comment: Concerning this law, several things should be kept in mind. 1. For injuries caused by a minor,
the injured party must prove that alcoholic beverages were "willfully and unlawfully” served to the minor by the licensee. For injuries
caused by an habitual drunkard, the injured party must prove that alcoholic beverages were only "knowingly” served by the licensee.
Ellis v. N.G.N. of Tampa, 586 So.2d 1042 (Fla. 1991) II. Also, liability does not apply in situations were injury causing habitual
drunkards are sold alcoholic beverages in closed containers. Liability only eccurs if such persons are served alcoholic beverages for
consumption on the premises. Persen v. Southland Corp., 656 S0.2d 453 (Fla. 1995)

*A licensee may be held liable for the actions o1 an intoxicated miner to whom they have not sold alcoholic beverages. Such is the case
if an under age person is zllowed to purchase alcoholic beverages where the licensee is "on notice” that the purchaser will give such
beverages to another minor who could become intoxicated and cause injury to a third party. ILe., the licensee is considered to have
sold or furnished alcoholic beverages to both minors. O'Neale v. Hershoff, 634 50.2d 644 (Fla.App. 3 Dist. 199%4)

*The law limits this type of liability. It appears that previous case law has been abrogated by this statute. Migliore v. Crown Liquors
of Broward, Inc., 448 So.2d 978 (Fla. 1984), & Bennett v. Godfather's Pizza, Inc., 570 So.2d 1351 (Fla.App. 3 Dist. 1950)

1. Despite the Bankston decision above, an employer may be held liable, via a respondeat superior, for the negligent actions of an
intoxicated employee while attending a convention related to the employer's business. The court considered the employee to be "in
the course and scope of his employment”. Carroli Air Systems, Inc. v. Greenbaum, 629 S0.2d 914 (Fla.App. 4 Dist. 1993)

II. In Newsome and Trainer, a social host may be held liable for a minor’s injuries or death that occurred after the minor consumed
alcoholic beverages at a social function given by the host. These cases are based on §856.015 which makes it a criminal offense to
host an "open house party” (a general social gathering of persons) where the social host has knowledge that alcoholic beverages are
being consumed by minors. The courts held that a violation of this statute, which results in either an injury or a death to a minor,
creates a cause of action (negligence per se) by either the minor or the minor’s estate against the social host.

I. A patron, who is a known "habitual drunkard,” can hold a licensee liable, under the dram shop law, for injures they sustain as a
result of becoming intoxicatzd at the licensee's establishment. Ellis v. N.G.N. of Tampa, 586 So.2d 1042 (Fla. 1991) II. Under the
dram shop law, a licensee may be liable for the injuries or death (including suicide) of an intoxicated minor patron. Kirkman Road
Sports Pub and Restaurant, Inc. v. Dempsey, 723 So.2d 384 (Fla.App. 5 Dist. 1998) Licensees may also be liable for injuries to
intoxicated minor patrons which are indirect in nature. E.g., a minor, due to their intoxication, was injured in a traffic accident while
riding with minor driver who was also intoxicated. The court reasoned that the minor passenger’s intoxication could have obscured
his judgement as to the danger of riding with a drunk driver. Nieves v. Camacho Clothes, Inc., 645 S0.2d 507 (Fla.App 5 Dist. 1994)
In another case, the court held that a licensee may be held liable for the death of an intoxicated minor patron who was shot and killed
by another person in self defense. The minor’s intoxication lead him into an altercation with an adult which resulted in the shooting.
Sipes v. Altertson’s, Inc., 728 So.2d 1243 (Fla.App. 5 Dist. 1999)
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FLORIDA

Other State Laws Related to Alcohol Use: (continued)

Other: See Footnote No. 7 on p. 3-105.

Criminal Action Against Owner or Employees
of Establishnents that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action: None!
Term of Imprisonment: None
Fine ($ Range): None

Administrative Actions Against Owners or
Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No): No'
Length of Term of License Withdrawal: N/A

Criminal Actions Against Owners or

Emplovees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons

Under the Minimum Legal Drinking Age:

Type of Criminal Action: Misd 2nd degree §562.11(1Xa)
Term of Imprisonment: Not more than 60 dys §775.082
Fine ($ Range): Not more than $500 §775.083

Administrative Actions Apainst Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Legal Drinking Age:
License to Serve Alcohlic Beverages

Withdrawn (Yes/No): Yes Susp or rev’ §561.29(1)(a) & (w)
Length of Term License Withdrawal: Time period is not specified in the statute.
Anti-Happy Hour Laws/Regulations: Neo

Laws Prohibiting {1) the Possession of

Open Containers of Alcoholic Beverages

and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:

Open Container Law (Yes/No): Yes Driver and Passengers §316.1936
Anti-Consumption Law (Yes/No): Yes Driver and Passengers §316.1936

't is a 2nd degree misd (jail-not more than 60 days; fine-not more than $500) for a person (e.g., a licensee) to sell or dispose of
intoxicating liquors to an individual after the seller or dispenser has written notice that such individual is an habitual drunkard.
§8562.50, 775.082 & 773.083 A licensee is also subject to license suspension under §561.29(1)(a) & (b).

2Admin. sanctions may be mitigated if the licensee has been certified as a responsible vendor. Such a vendor must have provided
special training to their employees/managers in how to sell alcoholic beverages so as not to violated the ABC laws by selling such
beverages to minors. §561.701 et seq.
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. STATE: GEORGIA

General Reference: Code of Georgia Annotated (Code of 1981)

Basis for a DWI Charge:

Standard DWI Gffense: Under the influence of alcohol §40-6-391(a)(1) See the Special
Note below.
Illegal Per Se Law (BAC/BrAC): 20.10'** or Any Amount of a Controlled Substance or

Marijuana (in the blood or urine)® §§40-1-1(1), 40-6-391(a)(5)
& (6) and 40-6-392(b)(4) See the Special Note below.

Persons Under 21 Years Qld->0.02'%%¢  §§40-6-391(k)(1) &
40-6-392(c}(2) See Court Decision below,

Presumption (BAC): 20.08 §40-6-392(b)(3)

Types of Drugs/Drugs and Alcohol: (1) Under the influence of Any Drug, (2) under the intentional
influence of Any Glue, Aerosol, or Other Toxic Vapor or (3)
under the combined influence of alcohol and/or any of the
previous substances §40-6-391(a)(2), (3) & (4)

Other: For Commercial Motor Vehicle Operators, see p. 3-113.

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: No®
Implied Consent Law:
Arrest Required (Yes/No): Yes® §40-5-55(a)
Implied Consent Law Applies to
Drugs (Yes/No): Yes §40-5-55(a)
Refusal to Submit to Chemical Test
Admitted inte Evidence: Yes' (Criminal Cases) $40-6-392(d), Hassell v. State, 442

S.E.2d 261 (Ga.App. 1994)%, Allen v. Stare, 494 S.E.2d 229
(Ga.App. 1997), & Brinson v. State, 503 S.E.2d 599 (Ga.App.
1998)

"This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0.10 (0.02
for persons under 21 years old) or more.

’Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath. §40-1-1(1)

3The law, making it illegal to operate a motor vehicle with any amount of a control substance or marijuana in the blood or urine, where
there is no evidence of impairment by drugs, has been held to be constitutional on "rational basis” grounds as a legitimate exercise of
legislative authority to protect the public safetv. However, the exemption to this offense, that allows persons to operate motor vehicles
in situations where they were legally entitled to use a controlled substance(s)/marijuana, was held unconstitutional; the court concluded
that there was no "rational basis" to exclude these persons. §40-6-391(a)(5) & (6), Stevenson v. State, 453 S.E.2d 18 (Ga. 1995), and
Love v. State, 517 §$.E.2d 53 (Ga. 1999)

“Except as noted, the sanctions for this offense are the same as for any other drunk driving offense.

Law enforcement officers are using preliminary breath testing devices without express tegislative authorization. Such use has not been
subject to court challenge. However, the Georgia Supreme Court has noted such use. Keenan v. State, 436 S.E.2d 475 (Ga. 1993)
See also White v. State, 503 S.E.zd 891 (Ga.App. 1998), and Stare v. Stansbury, 505 S.E.2d 564 {(Ga.App. 1998).

SComment: It appears that an arrest is not required if there is "reasonable grounds” to believe that a person was DWT and they were
involved in an accident that resulted in either serious injury or death. §40-5-55(a)

"Refusal to submit to a PBT can also be admitted into evidence at a DWI trial. Keenan v. State, 436 S.E.2d 475 (Ga. 1993)

$Note: If proper warnings are not given, evidence of refusal may not be admissible. Stafe v. Leviner, 443 S.E.2d 688 (Ga.App. 1994)
Special Note: The courts have held that §40-6-3%1 establishes one offense namely that of "driving under the influence”. Subsection
(a}(1), the standard DWI offense, and subsection (a)(5), the 0.10 (formally 0.12) illegal per se offense, represent two (2) different
methods of proving this "one” offense. Kuprz v. Srare, 345 S.E.2d 670 (Ga.App. 1986), & French v. State, 401 S.E.2d 67 (Ga.App.
1990) (affirmed by the Georgia Supreme Court, 405 5.E.2d 35 (Ga. 1991))

Court Decision. The State supreme court has held that §40-6-391(k), which makes it illegal for a person under 21 yrs old to operate
a motor vehicle with an alcohol concentration 20.02, does not violate such a person’s right to equal protection of the laws under either
the State or Federal constitutions. Barnett v. State, 510 S.E.2d 527 (Ga. 1999)
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GEORGIA

Chemical Breath Tests for Alcohol Concentration:
(continued)

Other Information:

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Counsent Law:

Blood:
Urine:
Other:

Adijudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Fail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test.

Criminal Sanction (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Sanctions Followirg a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment:

Refusal to submit to alco-sensor {PBT), Horizontal Gaze
Nystagmus and field sobriety tests can be admitted into evidence.
Turner v. Stare, 504 S.E.2d 229 (Ga.App. 1998)

Yes' §40-5-55(a)
Yes' §40-5-55(a)
"Other Bodily Substance” §40-5-55(a)

No®
No?

Yes 1st off (discretionary); 2nd or sub off (mand) §§40-5-1(9),
40-5-63.1 & 40-6-391(c)

N/A

N/A
N/A

See Footnote No. 1 on p. 3-110.
None

Susp 1 yr (mand) §40-5-67.1(d)

See Footnote Nos. 1 & 2 on p. 109.

See Double Jeopardy below.

Ist off (Misd)-10 dys to 12 mos; 2nd off (w/n 5 yrs) (Misd)-90

dys to 12 mos; 3rd and subsequent offs (w/n 5 yrs) (High and
Aggravated Misd)-120 dys to 12 mos §40-6-391(c) & (k)

The law further provides that a blood test with a "drug screen” be administered to driver's involved in accidents that result in either
a serious injury or death. This requirement, however, is not "mandatory”. §40-5-55(a)

*The court cannot except a nolo contendere plea in two situations. (1) For a violation of the illegal per se provision, where the
offender’s BAC or BrAC was 20.15 or (2} for a violation of §40-6-391(k), where a person under 21 years old was operating a motor
vehicle with a BAC or BrAC »0.02. §§40-5-391(k)(3) & 40-6-391.1a)

Double Jeopardy. Based upon the same factual situation, 2 person, who has been subjected to licensing action under the admin per
se law, may also be subsequently prosecuted for DWI. Such subsequent criminal trial does not violate the constitutional prohibition
against double jeopardy. Jackson v. State, 462 S.E.2d 802 (Ga.App. 1995), Nolen v. State, 463 S.E.2d 504 (Ga.App. 1995),
Kirkpatrick v. State, 464 S.E.2d 882 (Ga.App. 1995), Howard v. State, 465 S.E.2d 281 (Ga.App. 1995), Walsh v. State, 469 S.E.2d
526 (Ga.App. 1996), Martinez v. State, 471 S.E.2d 551 (Ga.App. 1996), and Smith v. State, 471 S.E.2d 591 (Ga.App. 1996)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Mandatory Minir..um Term:

Fine:
Amount ($ Range):

Mandatory Minimum Fine ($):

Other Penalties:
Community Service:

Restitution (eg Victim's Fund)

Other:

GEORGIA

See Footnote Nos. 1 & 2 below.

Persons Under 21 Years Old: These offenders must be kept
segregated from all other offenders. §17-10-3.1(b) Also, such
persons, if convicted of operating a motor vehicle with a
BAC/BrAC level 20.02, at the discretion of the court may be
sentenced to serve imprisonment time either on weekends or
during nonworking hours. §17-10-3.1(a)

1st off-24 hrs® if BAC/BrAC was >0.08; 2nd off (Misd)-48 hrs?;
3rd and sub. offs (w/n 5 yrs) (High and Aggravated Misd)-10
dys’®

1st off (Misd)-$300 to $1,000; 2nd off (w/n 5 yrs) (Misd)-$600
to $1,000; 3rd and subsequent offs (w/n 5 yrs)(High and
Aggravated Misd)-$1,000 to $5,000 §40-6-391(c) & (k)
1st_off (Misd)-$300; 2nd off (w/n 5 yrs) (Misd)-$600; 3rd and
subsequent offs (w/n 5 yrs)(High and Aggravated Misd)-$1,000
or a $500 fine on condition that the defendant undergoes an
alcohol or drug treatment program {§40-6-391(g)(2))

In cases of "extreme hardship”, the fine may be paid in
installments. For sub offs, half of the fine may be suspended if
the offender participates in a treatment program.  §40-6-391(g)

1st off (Misd)-Not less than 40 hrs (40 hrs mand)*;-2nd off(w/n
5 yrs)Misd)-Not less than 80 hrs (80 hrs mand)®; 3rd and
subseguent offs (w/nt 5 yrs)(High and Aggravated Misd)-Not less
than 20 dys (20 dys mand)® §40-6-391(c)

Persons Under 21 Years Old with an alcohol concentration of
<0.08: 1st off-Not less than 20 hrs (20 hrs mand); 2nd or sub
off-Not less than 40 hrs (40 hrs mand} §40-6-391(c)(1}C),
(&H2)C) & ©B3)C)

Yes (1) A defendant may have to pay restitution (or other relief
to a victim) as a condition of probation. §17-14-1etseq. (2) A
victim may also receive payment from the State's victims'
compensation fund. §17-15-1 et seq. Awards are limited to a
maximum amount of $1,000. §17-15-8(c)

Pboto, Name & Address Publication. For a 2nd or sub offs, a
defendant's name, address and photograph: shall ke published in
the "legal organ of the appropriate county.” §40-6-391(j)
Special Fine for the Peace Officer's Annuity and Benefit
Fund.* An additional fine equal to 5% of the original fine is
imposed and deposited into this fund. §15-21-131

‘DWI1, where there is a serious injury {i.e., where a member of a person's body has been deprived, rendered useless or disfigured),
is a felony. The sanction for this cffense is imprisonment from 1 to 15 years. §40-6-394 DWI while operating a school bus
imprisonment from 1 to § yrs and/or a fine of $1,000 to $5,000. §40-6-391.3

*Child Endangerment. It is a separate offense to transport a child under 14 yrs old while DWI. The sanctions for this offense are
as follows: 1st off (misd)-jail 1 to 5 mos; fine $200 to $500; 2nd off (misd)-jail 3 mos to 1 yr; fine $400 to $1,000; 3rd and sub. off
(felony)-jail 1 to 3 yrs; fine $1,000 to $5,000. §§16-12-1(d) & 40-6-391(1)

3An offender is subject to both a period of mand jail and mand community service. Gidey v. State, 491 S.E.2d 406 (Ga.App. 1997)
“Special Penaity for the Brain and Spinal injury Trust Fund, An additional fine equal to 10% of the original fine is imposed and
deposited into this fund. §§15-21-149, 15-21-150 & Article T, §IX, TVI(k) of the State Constitution
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: (continued) Assessment, An assessment penalty of $25 or 10 percent of the
original fine whichever is less. This penalty is used to support
the Crime Victims Emergency Fund. §§15-21-112 & 15-21-115
Probation. If jail is <12 mos, mandatory probation for any
period of time not served in confinement. §40-6-391(c) 2nd
offenders on probation must operate motor vehicles for 6 mos
that are equipped with ignition interlock devices. §42-8-111
Special Note: Under §17-10-8, the court in felony cases where
probation is allowed may condition such probation upeon the
defendant paying a fine of not more than $100,000.

Administrative Licensing Actions:

Pre-DW] Conviction Licensing Action: See Double Jeopardy on p. 3-108.

Adminjstrative Per Se Law: Yes' >0.10 BAC/BrAC (20.02 for persons under 21 yrs old)
See Footnote No. 2 on p. 3-107. §§40-5-67.1(c) & 40-5-67.2(a)
Ist action-Susp 1 yr (License reinstatement after 30 dys and after
completion of an Alcohol or Drug Use Risk Reduction Program.
However, limited driving privileges may be granted at any time,
2nd action (w/n 5 yis)-Susp 3 yrs (License reinstatement after
either (1) a 10 mos susp or (2}, if they are on probation for a
drunk driving offense, 120 dy susp followed by 6 mos use of an
ignition interlock device with restricted driving privileges.)
Before a license can be reinstated, an offender must have
completed an Alcohol or Drug Use Risk Reduction Program. 3rd
and sub action (w/n 5 yrs)-Susp 5 yrs (2 yrs mand) After 2 yrs,
a person may be issued a "probationary” driver's license. It they
are on probation for a drunk driving offense, the offender can
only operate vehicles equipped with ignition interlock devices
for the first 6 mos of probationary driving privileges. Before a
license can be reinstated or a probationary license issued, an
offender must have completed an Alcohol or Drug Use Risk
Reduction Program. §8§40-5-64(a)(1) & (e), 40-5-67.1, 40-5-67.2

and 42-8-112
Other: None
Post DWI Conviction Licensing Action:
Type of Licensing Action
{Susp/Rev): Persons 221 Years Old”: For all DWI offenses: 1st off-Susp;

2nd off-Susp; 3rd off (w/n 5 yrs)-Rev (See Habitual Traffic
Offender Law on p. 3-114.) §§40-5-62(a)(1), 40-5-63, 40-5-64,
42-8-111 & 42-8-112 DWI-Serious Injury-Susp §40-5-63(d)

Persons Under 21 Years Old: For any violation of the drunk
driving laws (§40-6-391)-1st of sub off-Rev §40-5-57.1(a) & (b)

'If a persen is "acquitted” of a druik driving offense under §40-6-391, the implied consent refusal or administrative per se suspension
is terminated. However, this suspension does not terminate in cases where a person has pleadec nolo contendere to a such an offense.
§40-5-67.1(g)4)

2f the vehicle operator was below the driving age (age 16) at the time of the DWI offense, their privilege to obtain a driver's license
must be "delayed” until they are 17 for a first offense and until they are 18 for a subsequent offense. However, the privilege may be
reinstated it the person completes a DWI alcohol and drug use risk reduction program. §40-5-22.1
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Sanctions Fellowing a Conviction for a DWI Offense:
(continued)

Term of License Withdrawal

(Days, Months, Years, etc.): Persons =21 Years Old: 1. For Alcohol and Non-controlled
Substance (Drug) DWI Offenses: 1st off-12 mes’; 2nd offs-3
yrs'; 3rd off-5 yrs (See Habitval Traffic Offender Law on p.
3-114.) DWI-Serious Injury-3 yrs
II. For Controlled Substance DWI Offenses: 1st off-Not less
than 180 dys; 2nd off-3 yrs; 3rd off-5 yrs §§40-5-63(a) & 40-5-
75(a)
Persons Under 21 Years OId: 1st off-6 mos or 12 mes if alcohol
concentration was >0.08 2nd or sub off-12 mes §40-5-57.1(b)

Mandatory Minimum Term of

Withdrawal: Persons >21 Years Old: 1. For Alcohol and Non-controlled
Substance (Drug) DWI Offenses:  1st off-Noue'®?; 2nd
off-License reinstatement after either (1) a 10 mos susp or (2), if
they are on probation for a drunk driving offense, 120 dy susp
followed by 6 mos use of an ignition interlock device with
restricted driving privileges. 3rd off (w/n 5 yrs)-2 yrs Afier 2
yrs, a person may be issued a "probationary” driver's license. If
they are on probation for a drunk driving offense, the offender
can only operate vehicles equipped with ignition interlock
devices for the first 6 mos of probationary driving privileges (See
Habituat Traffic Offender Law on p. 3-114. §40-5-63(2)(3))
DWI-Serious Injury-3 yrs
II. For Comrolled Substance DWI Offenses: 1st off-180 dys;
2nd off-i yr; 3rd off-2 yrs® §§40-5-63(a} & 40-5-75(a)
Persons Under 21 Years Old: 1st off-6 mos or 12 mos if BAC
was >0.08 2nd or sub off-12 mos §40-5-57.1(b) & (c)

Other:

Rehabilitation:

Alcohol Education: Yes See Alcohol Treatment below.

Alcohol Treatment: Yes I. For a Ist or 2nd DWI conviction listed under admin.

actionI or Il on p. 3-111, a person's license cannot be reinstated
until they have completed an alcohol or drug risk reduction
program. §40-5-63(a)(1) & (2)

II. For 2nd or 3rd DWI offense convictions, a defendant must
complete an "alcohol or drug use reduction program” and, if an
evaluation indicates that treatment is necessary, a substance
treatment program before their license can be restored. §§40-5-
62(b}, 40-5-63(a)(2) & 40-5-63.1

Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority: Yes Forfeiture (Appears to be Mandatory) A persen’s vehicle

"For a 1st drunk driving offense convictions, the license suspension period may be limited to only 120 days. Under §40-5-63(a)(1),
a driver's license may be reinstated after 120 days of the suspension period have passed provided the defendant has completed a DWI
alcohol or drug use risk reduction program. The offender must have completed this program before their license can be restored.
*For a 1st DWI offense conviction, a defendant may receive for limited driving privileges in cases of "extreme hardship." §40-5-64
3Driving privileges (license) may be reinsiated after this period provided the offender has completed a drug treatment program and a
refusal to allow such privileges (issue such a license) would cause "extreme hardship”.
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Forfeiture (continued) is subject to forfeiture if they are
convicted of a 4th DWI offense and such off occurred while they
were operating a vehicle in habitual offender status based on 3
prior DWI convictions. §40-6-391.2 In lieu of forfeiture and
based on the financial hardship to the defendant's family, the
court may order that the vehicle’s title be transferred to another
family member who is licensed and who needs the vehicle for
employment or other family needs. §40-6-391.2(3)
Terms Upon Which Vehicle

Wiil Be Released: None
Other: See Term of License Rev While Under Habitual Offender Status
onp. 3-114.

Miscellaneous Sanctions
Not Included Elsewhere: The court has the authority to order a defendant "to wear 2
fluorescent pink plastic bracelet imprinted with the words 'D.U.L
CONVICT' ...." (436 5.E.2d at 794) as a condition of probation.
Ballenger v. State, 436 S.E.2d 793 (Ga.App. 1993)

Other Criminal Actions Reiated to DWI:

Homicide by Vehicle:

State Has Such a Law: Yes Three Types: L. Vehicle Homicide in the first degree
(Felony)-Death where there is no "malice aforethought” but
where there is either reckless driving or a DWI offense.

II. Vehicle Homicide in the Second Degree (Misd)-Where the
death is caused "without an intention to do so” and where there
is neither reckless driving nor a DWI offense.

III. Vehicle Homicide in the First Degree (Felony)-Death where
the defendant is an "Habitual Violator™, his/her license has been
revoked and there is no "malice aforethought”.  §§16-1-3(5)
(defines a felony offense) & 40-6-393

Sanctions:

Criminal Sanction:

Imprisonment (Term): L. 3 to 15 yrs (§40-6-393); II. Not more than 12 mos
(§17-10-3(a)(2)); 1. 5 to 20 yrs (§40-6-393)

Mandatory Minimum Term: 1. None; 1. None; III. 1 yr (§40-6-393)

Fine ($ Range): L. None'; II. Not more than $1,000 (§17-10-3¢a)(2)); II. None'
See Special Fine for the Peace Officer's Annuity and Benefit
Fund on p. 3-109.

Mandatory Minimum Fine: None (This applies to all veh. homicide offs.)

"Under §17-10-8, the court as a condition of probation for a felony offense may require an offender to pay a fine of not more than
$100,000.

Comment: A "narrow"” interpretation of §§40-5-54(a)(1) and 40-5-63(a) would indicate that the same licensing sanctions apply to both
Type I and Type I1I Vehicle Homicide offenses. IL.e., the law "apparently” does not provide for special licensing sanctions for persons
who are convicied of a Type IIl Vehicte Homicide Offense. However, it is more likely that a Type III Vehicle Homicide offender (1st
or subsequent) would be subject to another license revocation for 5 yrs with 2 yrs mand. in as must as they would have, no doubt, been
convicted of more than 3 serious traffic offenses w/n 5 yrs and would, therefore, be subject once again to the Habitual Violator Law

(§40-5-58).
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Other Criminal Actions Related to DWI: (continued)

Administrative Licensing Action: See the Comment on p. 3-112.
Licensing Authorized and
Type of Action: Susp/Rev §§40-5-54(a)(1), 40-3-58 & 40-5-63
Length of Term of
Licensing Withdrawal: L Susp-3 yrs (§40-5-63(=))/Rev-5 yrs if "Habitual Violator"; II.

1st off-Susp-12 mos; 2nd off (w/n 5 yrs)-Susp-5 yrs; 3rd off
(w/n 5 yrs)-"Habitatal Violator*-Rev-5 yrs [I. Rev-5 yrs

Mandatory Action--Minimum

Length of License
Withdrawal: L Susp-3 yrs {§40-5-63(e))/Rev-5 yrs if "Habitual Violator"
(§40-5-58(f)); L.  ist off-Susp-None; 2nd off (w/n §
yrs)-Susp-120 dys; 3rd off (w/n 5 yrs)-"Habitutal
Violator"-Rev-2 yrs [I. Rev-2 yrs
Other: None
Driving While License Suspsuded or Revoked
Where the Basis Was a DWI Offense*: See Footnote No. 1.
Sanction:
Criminal:
Imprisonment (Term): 1st off-2 dys to 12 mos (misd); 2nd and sub. off (w/n 5 yrs)(high

and aggravated misd)-10 dys to 12 mos §40-5-121(a)
Mandatory Minimum Term

of Imprisonment: 1st off-2 dys; 2nd and sub. off (w/n 5 yrs)-10 dys §40-5-121(a)
Op. Atty. Gen. U92-4

Fine ($ Range): 1st off-$500 to $1,000; 2nd and sub. off (w/n 5 yrs)-$1,000 to

$2,500 §40-5-121(a) See Special Fine for the Peace Officer's

Annuity and Benefit Fund on p. 3-109.
Mandatory Minimum Fine: 15t off-$500; 2nd and sub. off (w/n 5 yrs)}-$1,000 §40-5-121(a)
& Op. Atty. Gen. U92-4

't is a misd to operate a CMV during either 2 CDL disqualification or 2 CDL out-of-service order. The sanctions for this offense are
a fine of not less than $500 and a CDL suspension for 6 mos. §§40-5-146(b) & 40-5-159(c) In addition, a person, who violates an
out-of-service order, is subject to the following disqualification periods: 1st violation-90 dys to 1 yr; 2nd violation-1 to 5 yrs; and,
3rd or sub. violation-3 to 5 yrs. The minimum period of disqualification appears to be mandatory. §40-5-151(g)

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of operating a motor vehicle
while driving privileges are either susp or rev.

DW] Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified” from
operating a CMV for not less than 1 yr (mand) {not less than 3 yrs (3yrs mand) if transporting hazardous materials) if they are convicted
of driving a CMV (1) with a BAC/BrAC/UrAC »0.04 percent by weight of alcohol or more in the bleod, breath or urine (Note: The
usual standards for alcohol concentrations in the blood (grams of alc. per 100 milliliters of bleod), breath (grams of alc. per 210 liters
of breath) or urine (grams of ale. per 67 milliliters of urine) are listed in the CMV law. However, since the disqualification provisions
use the term "percent by weight", there is a question as to whether such standards apply to these provisions.), {2) while under the
influerce of alcohol or any drug or (3) of a refusal to submit to a chemical test for alcohol concentration. (Note: The CMV implied
consent provision, §40-5-153, applies to the testing for both an alcohol concentration and for the presence of drugs; however, the
disqualification provision, §43-5-151(a)(2), applies only to a refusai to submit 1o a test for an alcohol concentration.} For either (1)
a subsequent violation or {2} a combination of two or more violations of any of the gbove iisted items, the *disqualification” is for life
(10 yrs mand). It is a misd. to operate a CMV with a BAC 20.04,; the only sanctions for thic offense are the fines associated with DWI
offense convictions. In addition, a CMYV operator, who has any measurable amount of aleohol in their system, must be placed
"out-of-service” for 24 hcurs. §§40-5-67.1(c), 40-5-142(2), (7}, (9), (10) & (21), 40-5-151, 40-5-152, 40-5-153, 40-6-391(i) and
40-6-392(c)(1)
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Other Criminal Actions Related to DWI: {continued)

Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:

Mandatory Term of License
Withdrawal Action:

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine (3):
Licensing Actions (Specify):

Susp/Rev §40-5-121{)(2) & ()
Original susp or rev pericd is extended 6 mos

Original susp or rev period is extended 6 mos

Yes §40-5-58
3 or more serious violations w/n 5 yrs

Rev 5 yrs' §40-5-62(c)(1) Special Note: A drunk driving
offender, who is subject to license revocation as an habitual
offender, must have the license plates of the vehicles they own
surrendered to the court. Specially numbered plates may be
issued for such vehicles provided the offender has a limited or
probationary license or some other member of the offender’s
household has a valid license. Such spccial plates shall not
constitute prohable cause to stop a motor vehicle. §40-2-136

Felony* §§16-1-3(5) & 40-5-58(c)(1) & (2)

1to5yrs §40-5-38(c){1) & (2)

None

Not less than $750 §40-5-58(c)(1) If habitual offender status
was based only on DWI offense convictions, not less than $1,000
§40-5-58(c)(2) See Special Fine for the Peace Officer's
Annuity and Benefit Fund on p. 3-109.

None

None

‘A 3 yr probationary restricted hardship license may be issued after 2 yrs of the rev period have passed. The issuance of a prebationary
license must be based upon "extreme hardship” which is defined as a need for transportation to go to and from employment, medical
care facilities, school or college, or court ordered alcohol or drug treatment programs. The person is also required to complete
defensive driver ccurse or an alcohol or drug risk reduction program before this probationary license can be issued. §40-5-58(e).
However, if habitual offender status is based on two or more drunk driving offense convictions and the offender is placed on probation,
the use of a probationary license is conditioned of the use of an ignition interlock device for 6 mos. §42-8-112(b)(3) Special Note:
A probationary license is not available if (1) the person’s regular license has been revoked for a DWI related death (§40-5-58(5)), (2)
the person has been convicted of any other motor vehicle related death (§40-5-58(e)(1)(B)) or (3) the person has been convicted of
violating either the alcoholic beverage contro! law or the controlled substances law. (§40-5-58(e)(1)(D}).

Ht a misdemeanor (jail-not more 12 mos; fine-not more than $1,000) to operate a vehicle without a license after the 5 yr revocation
has passed. §§17-10-3(a) & 40-5-58(c)
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Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on

Persons Killed in Traffic

Accidents:

State Has Such a Law (Yes/No): Possible §§45-16-27 & 45-16-46 and Ops. Att. Gen. U79-10 &
U80-56 Test via the coroner or medical examiner.!

BAC Chemical Test Is Given to the
the Following Persons:

Driver: Possible
Vehicle Passengers: Possible
Pedestrian: Possible

Eaws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1986} §3-3-23(a)}(1) & (2)

Minimum Age (Years) Possession; 21 §3-3-23(a)(2) & (b) Exceptions: Medical purposes, religious
ceremonies, and home use with parental consent.

Minimum Age (Years) Consumption: None

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes Limited §51-1-40(b)*** See the Special Note below.
"Dram Shop Law" Concept Has Been

Adopted Via a Change to the Common

Law Rule by Action of the Highest

Court of Record in the State (Case

Citation): No*
Dram Shop Actions-Social Hosts: Yes* Limited §51-1-40(b) See the Special Note below.
Other: A patron, who has been injured by a intoxicated patron at a social

function, may bring a cause of action against the social host for
damages. The cause of action is based on negligence in failing
to maintain a safe premises. Borders v. Board of Trustees, VFW,
500 S.E.2d 362 (Ga.App. 1998)

' At the request of either a coroner or police officer, the medical examiner may take a blood sample from a person, who has been killed,
for the purpose of determining the presence of intoxicating substances in such person. §45-16-46

ZAlso, under §51-1-18, a parent has a right to bring an action against any person who sells or furnishes alcoholic beverages to that
parent's underage child without the parent's permission. Eldridge v. Aronson, 472 8.E.2d 497 (Ga.App. 1996), & McNamee v. A.J.W.,
519 S.E.2d 298 (Ga.App. 1999)

*Sec. 51-1-40 has been held not to violate the due process clause of the U.S. Constitution. Riley v. H & H Operations, Inc., 436 S.E.2d
659 (Ga. 1993)

‘Cemment: The following case law, it appears, has been abrogated, at least in part, by the dram shop law (§51-1-40(b)): Sutter v.
Hutchings, 327 S.E.2d 716 {Ga. 1985); Bishop v. Fair Lanes Bowling, Inc., 623 F.Supp. 1195 (D.C. Ga. 1985) {reversed and
remanded on other grounds, 803 F.2d 1548 (11th Cir. 1986)); and, Tibbs v. Studebaker's of Savannah, 362 S.E.2d 377 (Ga.App.
1987).

Special Note: Action is limited to the seiling, furnishing or serving of alcoholic beverages either (1} to persons under the legal drinking
age (in a willful, knowing and unlawful manner) or (2) to persons who are "in a state of noticeable intoxication" and only for injuries
and damages resulting from the operation of a motor vehicle "when the sale, furnishing, or serving is the proximate cause of such injury
or damage.” Perryman v. Lufran, Inc., 434 S.E.2d 112 (Ga.App. 1993), Kappa Sigma Intern. Fraternity v. Toole, 473 §.E.2d 213
(Ga.App. 1996), Puss v. Bouwsma, 522 S.E.2d 484 (Ga.App. 1999), and Birnbrey, Minsk & Minsk, LLC v. Yirga, 535 S.E.2d 792
(Ga.App. 2000) A motor vehicle passenger can recover damages from a licensee for any injuries they may have sustained in an
accident while riding with an intoxicated driver who had became inebriated at the licensee's establishment. Liability applies even if
the passenger also consumed alcoholic beverages with the vehicle operator at the establishment prior to the accident. A passenger is
not considered a "consumer” under the dram shop law. Griffen Motel Co. v. Strickland, 479 S.E.2d 401 (GaApp. 1996)
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Other State Laws Related To Alcohol Use: (continued)

Criminal Action Against Owner or Emplovees

of Establishments that Serve Alccholic
Beverages to Intoxicated Patrons:
Type of Criminal Action:

Term of Imprisonment;

Fine (3 Range):

Administrative Actions Against Cwners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Qwners or

Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons

Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:
Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Legal Drinking Age:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term License Withdrawal:

Anti-Happy Hour Laws/Regulations:

Laws Prol:ibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment
of a Vehicle:

Open Container Law (Yes/No):
Anti-Consumption Law {Yes/No):

Misd §§3-1-2(2), 3-3-9, 3-3-22 & 17-10-3

Not more than 12 mos

Not more than $1,000 See Special Fine for the Peace Officer's
Annuity and Benefit Fund on p. 3-109.

Yes Susp or cancellation §3-2-3
2 yrs

ist off- Misd Subsequent offs- Misd of a high and aggravated
nature. §§3-1-2(2), 3-3-23,3-3-23.1, 17-10-3 & 1[7-104

For 1st and subsecuent off-Not more than 12 mos

1st off- Not more than $1,000; Subsequent off- Not more than
$5,000 Sce Special Fine for the Peace Officer's Annuity and
Benefit Fund on p. 3-109.

Yes Susp or cancellation §3-2-3
2 yrs

No

Yes Limited Applies only to drivers §40-6-253
No
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JURISDICTION:
General References:

Basis for a DWI Charge:
Standard DWI Offense:
Illegai Per Se Law (BAC):
Presumption (BAC):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration;

Preliminary Breath Test Law:

Implied Consent Law:
Arrest Required (Yes/No):
Implied Consent Law Applies to

Drugs (Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Other Information:

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood:
Urine:
Other:

Adiudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanction for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:
Crimmal Sanctions (Fine/Jail):
Administrative Licensing Action

(Suspension/Revocation):
Other:

GUAM
Guam Code Annotated (Updated through August 1999)

Under the influence of an alcoholic beverage Title 16,
§§18101(2) and 18102(a) & (c)

20.08 (20.04 if <18 yrs old)’ Title 16, §18102(b), (d) & ()1}
>0.08' Title 16, §18103(a)(2)

Under (1) the influence of any controlled substance! or (2) the
combined influence of an alcoholic beverage and any
controlled substance! Title 16, §18102(a) & (c)

No
Yes Title 16, §18201(a) & (b)
Yes Title 16, §18201(b)

Yes (Criminal Cases) Title 16, §18201(f)

Yes Title 16, §18201(a)

Note: Criminal proceeding in a drunk driving case cannot be
suspended, stayed or dismissed if the defendant participates in
an alcoho! education/treatment program. Title 16, §18115
Note: The reasons for a dismissal of or change of charge from
a drunk driving offense must be noted for the record. Title
16, §18118

Yes Alcohol Assessment as 2 condition of probation Title
16, §18301

N/A

N/A

Percent by wgt. of alcohol in the blood which is defined statutorily as grams of alcohol per 100 milliliters of blood. Title 16,
§18101(b) A "controlled substance™ means a substance listed under Guam’s Uniform Controlled Dangerous Substances Aci (Title 5,

Ch. 67). Title 16, §18101(d)
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GUAM

Sanction for Refusal to Submit to 2
Chemical Test: (continued)

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Suspension/Revocation): 1st refusal-Susp for 6 mos; 2nd refusal (w/n 5 yrs)-Rev for

2 yrs; sub. refusal (w/n 5 yrs)-Rev for 3 yrs Title 16, §18202
These licensing actions appear to be mandatory and are to run
consecutively to license suspensions/revocations for drunk
driving offenses. Title 16, §18204.

Other:

Sanctions Following a Conviction for a DWI Offense:

Crimina! Sanctions:

Imprisonment:

Term (Day, Month, Years,

Eic.): (1) Non-Injury Related DWI Off-1st off (Misd)48 hrs to 1
yr; 2nd off Misd)(w/n 5 yrs)-7 dys to 2 yrs; 3rd off(3rd
Degree felony)(w/n 5 yrs)-90 dys te 5 yrs;_sub. off (w/n §
yrs){feleny)-1 to 6 yrs Title 16, §§18104, 18105, 18106 &
18107
(2) Injury Related DWI off (Vehicular Negligence)-3rd Degree

Felony-Not more than 5 yrs' Title 9, §§1.19(b) & 80.30(c) .

and Title 16, §18110
Mandatory Minimum Term: Non-Injury Related DWI Off-1st off-48 hrs; 2nd off-7 dys
3rd off-90 dys; sub. off-1 yr See Footnote No. 1.

Amount ($ Range): (1) Non-injury Related DWI-Off-1st off-$1,000 to $5,000;
2nd off-$2,000 to $5,000; 3rd off-$3,000 to $5,000; sub, off-
$4,000 to $7,000
(2) Injury Related DWI (Vehicular Negligence)-Not more than
$5,000 Title 9, §80.50(b)

Mandatory Min. Fine ($): Nop-Injury Related DWI Off-1st & sub off-The law is not
clear but the above minimum fine sanctiens may be
mandatory. See Footnote No. 1.

Other Penalties:
Community Service:

Restitution

(eg Victim's Fund): A defendant may be ordered by the court to pay restitution to
a victim. Title 9, §80.53 & Title 16, §18104(a)

Other:

Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action:
Administrative Per Se Law: None
Other:

"The mandatory sanctions associated with non-injury related drunk driving offenses may also apply to injury related ones. However,
the law is not clear on this matter.
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Sanctions Following a Conviction for a DWI Offense: (continued)

Post DWI Conviction Licensing Action:

Type of Licensing Action
(Suspension/Revocation):

Term of License Withdrawal
(Days, Months, Years, etc.):

Mandatory Minimum Term of
Withdrawal:

Other:
Rehabilitation:
Alcohol Education:

Alcoho! Treatment:
Vehicle Impoundment/Confiscation:

Authorized by Specific
Statutory Authority:
Terms Upon Which Vehicle
Will Be Released:
Other:

Miscellaneous Sanctions
Not Included Elsewhere:

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
Jurisdiction Has Such a Law:
Sanctions:
Criminal Sanction:
Imprisonment (Term):
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Susp/Rev Title 16, §§3111(f), 18104, 18105, 18106, 18107,
18123 & 18124 ’

Special Note: The law is not clear but these licensing actions
appear to apply to both injury and non-injury related drunk
driving offenses.

1st off (Misd)-Susp for 6 maes; 2nd off-Susp for 1 yr; 3rd
off-Rev for not less than 2 yrs;_sub. off-Rev for not less
than 5 yrs

1st off-None (Limited driving may be granted for employment
purposes.); 2nd off-Susp-1 yr; 3rd off-2 yrs; sub. off-5 yrs

Either Alcohel Education or Treatment as a condition of
probation. Title 16, §18301

See Alcchol Education above.

Forfeiture. For a 3rd or _sub off, thc vehicle used in the
offense is subject to forfeiture. Title 16, §18108

Special Note: In lieu of forfeiture, the offender's license may
be suspended for 5 yrs (mand). Title 16, §18i08-
Impoundment (discretionary). 1st off-1 to 30 dys; sub. off
(w/n 5 yrs)-30 to 90 dys Title 16, §18112

Child Endangerment. A person commits a 3rd Degree
felony if they injury a passenger who is <16 yrs while in
violation of the drunk driving law. Title 16, §18109 The
sanctions for this offense are imprisonment for not more than
5 yrs and/or a fine of not more than $35,000 Title 9,
§880.30(c) & 80.50(h)

Condition of Probation. As a condition of probation for
dunk driving offense, an offender must agree not to consume
alcohol or a controlled substance. Title 16, §18303(t)(2)

Yes 2nd Degree felony Title 16, §18111 & Title 9, §8C.50(a)

(1) Death caused by the operating of a motor vehicle-Not more
than 8 yrs
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Other Criminal Actions Related to DWI: (continued)

Mandatory Minimum Term:

Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and
Type of Action:
Length of Term of
Licensing Withdrawal:
Mandatory Action—-Minimum
Length of License
Withdrawal:
Other:

Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense*:
Sanction:
Criminal:
Imprisonment (Term):

Mandatory Minimum Term
of Imprisonment:
Fine ($ Range):
Mandatory Minimum Fine:
Administrative Licensing Actions:
Type of Licensing Action
(Suspension/Revocation):

Length of Term of License
Withdrawal Action

Mandatory Term of License
Withdrawal Action:

Other:

Habitual Traffic Offender Law:

Turisdiction Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

(2) Death resulting from 2 violation of the drunk driving law-
5to 15 yrs

(1) Death caused by the operating of a motor vehicle-None
(2) Death resulting from a violation of the drunk driving faw-
5yrs

(1) Death caused by the operating of a motor vehicle-$10,000
(2) Death resulting from a violation of the drunk driving law-
$10,000

Rev Title 16, §3111(e)(1)

1yr

1 yr (appears to be mandatory)

Misd-Not more than 1 yr Title 9, §80.34(a) and Title 16,
§§3109 & 3109.1

None
Not more than $1,000 Title 9, §80.50(c)
None

Susp/Rev Title 16, §3111¢k)

(1) For Operating While Suspended-Extend period of
suspension for a like period (2) For Operating While

Revoked-An additional 1 yr period of revocation

(1) For Operating While Suspended-Extend period of
suspension for a like period (2) For_Operating While
Revoked-An additional 1 yr period of revocation

*There is no statutory provision that is specifically prohibits a person from operating a motor vehicle once their driving privileges have
been suspended or revoked. The sanctions given are for the offense displaying or possessing a revoked or suspended license. Title
16, §3109(b) Comment. The law providing making it iliegal to operate a motor vehicle on either a susperded or revoked license was
repealed (Title 16, §3110). However, the licensing sanction associated with this violation was not repealed (Title 16, §3111(k)).
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Other Criminal Actions Related to DWI: (continued)

Term of License Suspension While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

Other Laws Related To Alcohol Use:

Laws Requirine BAC Chemical Tests on
Persons Kilied in Traffic

Accidents:
State Has Such a Law (Yes/No): No
BAC Chemical Test Is Given to the

Following Persons:
Driver:
Vehicle Passengers:

Pedestrian:

Laws Establishing the Minimum Ages

Concerning Alcoholic Beverapes: .
Minimum Age (Years) Sale/Purchase: 18 (Year Eff: n.a.) Title 11, §§3419, 3420 & 3619

Mirimum Age (Years) Possession: 18 Title 11, §3619
Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:
Turisdiction Has a Dram Shop Law (Yes/No): No'
"Dram Shop Law" Concept Has Been

Adopted Via a Change to the Common

Law Rule by Action of the Highest

Court of Record in the Case (Case

Citation): n.a.
Dram Shop Actions-Social Hosts: n.a.
Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:

Type of Criminal Action: Misd Title 11, §§3418 & 3617
Term of Imprisonment: Not more than 1 yr Title 9, §80.34(a)
Fine ($ Range): Not more than $1,000 Title 9, §80.50(c)

INote: Under Title 20, §§2101 & 2102, a person, who suffers 2 loss as a result of someone's illegal act, may recover damages.
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Other Laws Related To Alcohol Use: (continued)

Administrative Actions Against Owners of
Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No):
Length of Term of License Withdrawal:

Criminal Actions Against Owners or
Emplovees of Establishments that Serve
Alcoholic Beverages or the Wrong Type

of Alcoholic Beverage to Those Persons

Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:
Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alccholic
Beverages to Those Persons Under the
Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No):
Length of Term License Withdrawal:

Anti-Happy Hour Laws/Reguiations:

Laws Prohibiting {1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic
Beverages in the Passenger Compartment
of a Vehicle:
Open Container Law (Yes/No):
Anti-Consumption Law (Yes/No): '

Yes Susp/Rev Title 11, §§3611 & 3616
Time period for either susp or rev is not specified in the
statute. ’

Petty Misd Title 11, §§3611 & 3616
Not more than 60 dys Title 9, §80.34(b)
Not more than $500 Title 9, §80.50(d)

Yes Susp/Rev Title 11, §§3611 & 3616
Time period for either susp or rev is not specified in the
statute.

No However, Title 11, §3432 prohibits the service of more
than 1 drink at a time to any person.

Yes Title 16, §§18121 & 18122
Yes' Driver and Passengers Title 16, §§18119 & 18120

Note: Under separate statutory authority, a person shall not consume any alcoholic beverage on any public highway or road. Title
11, §3423
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STATE:
General Reference:

Basis for a DWI Charge:

Standard DWI Offense:
Illegal Per Se Law (BAC/BrAC):

Presumption (BAC):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:
Implied Consent Law:
Arrest Required (Yes/No):

Implied Consent Law Applies to

Drugs (Yes/No):
Refusal to Submit Chemical Test
Admitted into Evidence:

Other Information:

HAWATIL
Hawaii Revised Statutes IMPORTANT: For provisions
effective January 1, 2002, see Appendix C.

Under the influence of intoxicating liquor'®? §§291-4(a)(1) &
291-4.4

20,0874 §8§291-4(a)(2) & 291-4.4

Persons Under 21 Years Old-20.02 but <0.08**° §291-4.3(a)
None

Under the influence of a Controlled Substance §§291-7¢ & 291-
4.4

An alcohol concentration 20,08* is considered "competent
evidence" of driving under the influence if the either the blood or
breath chemical test to determine such concentration was taken
w/n 3 hrs of the offense. §291-5(a)

For Commercial Motor Vehicle Operaiors, see p. 3-127.

Yes §286-151(f) & (g)

Yes §§286-A, 286-151 & 286-155.5 Note: An arrest is needed
before licensing action can be taken for a refusal to submit to a
chemical test.

Yes §§286-A & 286-151

Yes Limited A refusal can be admitted into evidence at the
aCministrative per se offense hearing. However, the law
specifically prohibits the admission of such evidence in other
criminal and civil cases. §286-159

Special Note: A blood, breath or urine sample may be obtained
from a driver, without their consent, in order to obtain evidence
of their being intoxicated by alcohol or under the influence of
drugs if they are involved in a "collision” resulting in either
injury or death to any person. §286-163(a) Comument: This
provision of the law is "silent” as to whether there must be
"probable cause" of an offense (e.g., DWI) before a sample can
be obtained. However, under §286-163(c) & (d), in either death
or injury reiated DWI accidents where there is "probabie cause”
that a persen has committed an offense (e.g. ,DWI), law

'"The offense of driving while under the influence of intoxicating liquor includes operating a motor vehicle with an alcohol concentration
>0.10 (now 20.08). State v. Grindles, 777 P.2d 1187 (Hawaii 1989)

*Under the influence of intoxicating liquor mezns that the driver "is under the influence of intoxicating liquer in an amount sufficient
to impair the person's normal mental faculties or ability to care for oneself and guard against casualty[.]” §291-4(a)(1) Note: The
term "intoxicating liquor” is defined to include all alcoholic beverages (spirits, wine and beer) containing one-half of one percent or

more alcohol by volume. §§281-1 & 291-1

This State’s illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0.08 or more.
“Standards: (1) Grams of alc. per 100 cubic centimeters or milliliters of blood or (2) grams of alc. per 210 liters of breath.

§8291-4(a)(2), 291.4.3(a), 291-4.4 & 291-5(a)

5The law makes it illegal for a person <21 yrs old to aperate a motor vehicle with "a measurable amount of alcohol concentration.”
However, "measuarable amount of alcohol” is defined to mean a BAC/BrAC 20.02 but <0.08, §291-4.3(a)

“State v. Engcabo, 784 P.2d 865 (Hawaii 1989)
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Chemical Breath Tests for Alcohol Concentration:

enforcement officers can request that medical facility personnel
recover a blood sample (for intoxication evidence purposes) from
such a person, provided such person has been admitted for

treatment,
Chemical Tests of Other Substances for Alcohel
Concentration Which Are Authorized Under
the Implied Consent Law:
Blood: Yes For alcohol or drugs §286-151(c) & (d)
Urine: Yes For drugs §286-151(d)
Other: None
Adiudication of DWI Charges:
Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation Law (PSI)
(Yes/No): Yes Alcohol assessment {screening) is required for all persons

who have been convicted of an alcoho! related DWI offense.’
Substance abuse assessment (screening) is required for all persons
who have been convicted a subsequent drug related DWI
offense.! §§291-4(c), 291-4.4(c) & 291-7(c) Also, if a person's
license is revoked under the administrative per se law, they must
undergo alcohol screening. §286-261(d)

Sanctions for Refusal to Submit o a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): N/A
Administrative Licensing Action
(Susp/Rev): N/A
Other: /A
Refusal to Take Implied Consent
Chemical Test: See Persons Under 21 Years Old on p. 3-127.
Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
{Susp/Rev): 1st action-Rev-1 yr (mand); 2nd action (w/n 5 yrs)-Rev-2 yrs

{mand); 3rd action (w/n 7 yrs)-Rev-4 yrs (mand); 4th & sub.
actions (w/n 10 yrs)-Rev-For Life (mand) For persons vunder 18
years old, their license is revoked until they reach 18 or for the
normal revocation period whichever is longer. §§286-A,
286-257(b) & 286-261(b)(5)

Other: A subsequent DWI (alc or drugs) offender, who refuses to submit
to a chemical test, must have the registrations of the vehicles they
own revoked for the above time periods. §286-261(E)

'"The offender pays the cost for this assessment. §§286-261(d), 291-4(c) & 291-7(c)
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Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions: See the Special Notes and Double Jeopardy below.
See Persons Under 21 Years Old on p. 3-127.
Imprisonment: Petty Misdemeanors: 1st alcohol off!-48 hrs? te 5 dys; 1st drug

off'-48 hrs? to 5 dys; 2nd alcohol off (w/n 5 yrs)-5 to 14 dys;
2nd drug off (w/n 5 yrs)-48 con hrs te 14 dys; 3cd alcohol off
(w/n 5 yrs)-10 to 30 dys; 3rd drug off (w/n 5 yrs)-10 to 30 dys
Cl C Felony: 4th or sub off (See Special Note No. 3.) (w/n 10
yrs)-Not more than 5 yrs §§291-4, 291-4.4, 291-7, 701-107(5)
& 706-660

Mandatory Minimum Term: 2nd alcohol or drug off (w/n 5 yrs)-5 dys (w/ at least 48 cen hrs);
3rd alcohol off (w/n 5 yrs)-1¢ dys (w/ at least 48 cons hrs); 3rd
drug off (w/n 5 yrs)-10 dys (w/ at [east 48 con hrs); 4th or sub
off (alcohol or drugs) {w/n 10 yrs)-10 dys (w/ at least 48 con hrs)
§§291-4(b)(2)(B){(ii) & (3)(C), 291-4.4(c) and 291-7(2)(B)(ii}
Impoitant. See Alternative Programs on p. 3-128.

Fine:

Amount ($ Range): Petly Misdemeanors: 1st alcobol or drug off-$150 to $1,000%;
2nd alcohol off (w/n 5 yrs)-$560 to $1,500; 2nd drug off (w/n §
yrs)-$500 to $1,000; 3rd alcohol off (w/n 5 yrs)-$500 to $2,500;
3rd drug off (w/n 5 yrs)-$500 to $1,000 CI C Felony: 4thor
sub off (See Special Note No. 3.} (w/n 10 yrs)-Not more than
$10,000 §§291-4, 291-4.4, 291-7, 701-107(5) & 706-640

Mandatory Minimum Fine (§): 2nd & 3rd offs (alcohol or drugs)(w/n 5 yrs)-$500°

Other Penalties:

Community Service: 1st off (alcehol or drug off)-72 hrs?; 2nd off alcohol off (w/n 5

yrs)-Not less than 240 hrs as an alternative to imprisonment; 2nd
drug off (w/n 5 yrs)-Not less than 80 hrs as an alternative to
imprisonment §§291-4 & 291-7

Restitution {eg Victim's Fund) : Yes I. Direct compensation paid by defendants to the victims
§706-605(d)* 1. Also, payment from a State Compensation
Fund. §351-52 et seq.

Other: Home detention may be assigned as a condition of probation.
§706-624(2)(p)

'An alcohol offense means driving either while under the influence of intoxicating liquor or with an alcohol concentration 20.08. A
drug offense means driving while under the influence of a controlled substance.

*The Court must sentence a person convicted of a 1st off to at least one of the sanctions listed but it has the authority to sentence such
person to more than one such sanction.

3State v. Auakuelo, 683 P.2d 400 (HawaiiApp. 1984)

“Note: The payment of restitution shall have priority over the payment of the fine. §706-605(b)

Special Note No. 1: "Documentary and testimonial evidence provided by an arrestee” at an administrative per se proceeding cannot
be admitted into evidence against the arrestee in a DWI criminal offense trial. §286-253(a)

Special Note No. 2. 1. A prior alcohot offense does not include a prier drug offense. However, it does include a previous conviction
under §291-4.4 {(Habitually Driving Under the Influence of Intoxicating Liquor or Drugs). II. Likewise, a prior drug offense does
not include a prior alcohol offense.

Special Note No. 3. A person, who has been convicted of 4 or more alcohol/drug offenses or a combination thereof (w/n 10 yrs},
commits an Habitually Driving Under the Influence of Intoxicating Liquor or Drugs Offense {a Cl C Felony). §291-4.4

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violate the
constitutional prohibition against double jeopardy. Srare v. Higa, 897 P.2d 928 (Hawaii 1995), Srare v. Toyomura, 904 P.2d 893
(Hawaii 1995), State v. Okuno, 915 P.2d 700 (Hawaii 1996), & Stare v. Ontiveros, 923 P.2d 388 (Hawaii 1996)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: {continued) Driver Education and Training Assessments. An offender is
subject to an additional assessment of $106 which is to be used to
defray the costs of the driver education and training program.
The payment of this assessment can only be waived if the court
determines that the defendant is unable to pay it. §286G-3

Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action: See Special Notes below and Double Jeopardy on p. 3-125.

Administrative Per Se Law: Yes 20.08 BAC/BrAC! or Under the Influence of Intexicating
Liquor §§286-251 & 286-258(d) 1st action-Rev-3 mos to 1
yr?#3 (30 dys mand); 2nd action (w/n 5 yrs)-Rev-1 to 2 yrs {1 yr
mand)?; 3rd action (w/n 7 yrs)-Rev-2 to 4 yrs (2 yrs mand)’; 4th
& sub. actions (win 10 yrs)-Rev-For Life (mand)® §§286-
261(b), 286-264 & Gray v. Administrative Director of Court, 931
P.2d 580 (Hawaii 1997)
Persons Under 18 Years Old. For persons under 18 years old,
their license is revoked until they reach 18 or for the nermal
revocation period whichever is longer. §286-261(b)(5)

Post DWI Conviction Licensing Action: On p. 3-127, see Special Note No. 2 below & Persons Under 21
Years Old and on p. 3-125, see Footnote No. 1 and Special Note
No. 3.
Type of Licensing Action
{Susp/Rev): DWI (alc & drugs)-1st off-Susp***; 2nd off-Susp®; Sub off-Rev?

§§291-4, 291-4.4(c), 291-4.5(a) & 291-7
Term of License Withdrawal
{Days, Months, Years, etc.): DWI (alc & drugs)-1st off-90 dys***’; 2nd off-1 yr*®3; 3rd
off-1-§ yrs**S; 4th or sub off-Not less than 1 yr

Mandatory Minimum Term of
Withdrawal: DWI (alc & drugs)-1st off-30 dys with a restricted license for 60
dys*¥5; 2nd off-1 yr*%; 3rd off-1 yr’#; 4th or sub off-1 yr

Other:

Rehabilitation:

Alcohol Education: 1st off - A mandatory 14 hr alcohol/drug abuse education or
counseling program. §§291-4(b)(1)(A) & 291-7(b){(1)(A)

'Standards: (1) Grams of alc. per 100 cubic centimeters or milliliters of blood or (2) grams of alc. per 210 liters of breath. §286-251
*Ist admin. per se action, a conditional lic for hardship purposes may be issued after 30 dys of rev period have passed. §286-264(a)
*If a person's license is both revoked and suspended for the same occurrence under the admin. per se law and for a DWI offense
conviction, the total time the person's driving privilege can be denied cannot exceed the longer of the two periods. §286-253(b)
“Note: For certain serious traffic law violations, e.g., an alcohol driving offense, a person recieves points on their driving record.
A license is suspended from 1 to 6 months if a person accumulates 12 points on their record. For an aleohol driving offense conviction,
a person receives from 4 to 8 points. Consequently, for a first conviction for an alcohol driving offense, a person could recieve up
to a 6 month license suspension if they have accumulated 12 points as a result of this conviction and from other previous traffic law
violations, §286-128

*The suspension or revocation begins after the offender is released from imprisonment. §291-4.5(a)

Special Note No. 1: The administrative per se law does not violate a person’s constitutional right to due process of law. Kernan v.
Tanaka, 856 P.2d 1207 (Hawaii 1993) (cert. den., 510 U.S. 1119, 114 S.Ct. 1070, 127 L.Ed.2d 389 (1994))

Special Note No. 2: If a person's license has been revoked for an administrative per se violation, their driving privileges cannot be
suspended or revoked for a DWI offense conviction based on the same incident. However, if the administrative action is reversed, a
person's diving privileges must be suspended or revoked based on the conviction. §291-4(b)(4)({3)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Alcohol Treatment: The court may require either a 1st or sub. DWI offender to obtain
appropriate treatment for an alcohol abuse problem. Treatment
costs must be paid by the offender. §291-4(c)

Vehicle Impoundment/Confiscation:

Authorized by Specific
Statutory Authority: No
Terms Upon Which Vehicle
Will Be Released:
Other: Admin. Registration Revocation. The registrations of ALL of

the vehicles owned by a subsequent DWI (alc or drugs) offender,
must be revoked for the same periods of time as for a subsequent
licensing action under the admin. per se law. Special
registrations w/special plates may be issued in hardship situations
concerning co-owners or other household members. §§249-9.4,
286-252, 286-259 & 286-261 & 286.263.5

Miscetlaneous Sanctions
Not Included Elsewhere: DWI Bodily Injury Offenses. 1. Serious bodily injury caused by

negligent vehicle operation {negligent injury in the 1st degree)-Cl
C felony: Jail-Not more than 5 yrs; fine-Not more than $10,000.
A mandatory imprisonment term of 1 yr, 8 mos if the person
injured was either 60 years old or older, blind, paraplegic,
quadriplegic or eight (8) years old or younger (child
endangerment). II. Substantial bodily injury caused by negligent
veh operation (negligent injury in the 2nd degree)-misd: Jail-Not
more than 1 yr; fine-Not more than $2,000. §§706-620,
706-640, 706-660, 706-660.2, 706-663, 707-705 & 707-706

Persons Under 21 Years Old. Refusal. If a person <21 yrs old refuses to submit to test for alcohol concentration after having been
arrested for driving with BAC/BrAC >0.02 but <0.08, their license is suspended as follows: 1st refusal-12 mos (mand); sub refusal
(w/n 5 yrs)-2 (mand) to 5 yrs §286-151.5(c) Sanctions. if a person <21 yrs old operates a motor vehicle with a BAC/BrAC 20.02
but <0.08, they are guilty of a violation and are subject to the following sanctions: 1st offense: The court must (1) require that the
offender attend an aleohol abuse education and counseling program and (2) impose a license suspension as follows: For persons <18
yrs old, a susp for 180 dys (mand) and, for persons =18 yrs old, either a susp for 180 dys or a susp for 30 dys (mand) followed by
a restricted license for 150 dys for either work-related purposes or for alcohol abuse education and treatment programs. In addition,
the court may impose (1) a fine of $150 to $500 and/or (2) community service of 36 hrs. 2nd offense (w/n 5 yrs): ‘The court must
impose a license suspension for 1 yr (mand) In addition, the court may impose (1) a fine of $300 to $1,000 and/or (2) community
service of 50 hrs. 3rd offense (w/n 5 yrs): The court must impose a license revocation for 2 yrs (mand). In addition, the court may
impose (1) a fine of $300 to $1,000 and/or (2) community service of 100 hrs. §291-4.3(b)

DWI Offenses and Commercial Motor Vehicles (CMV}/Commercial Driver's Licenses (CDL): A persen is "disqualified” from
operating a CMYV for not less than 1 yr (1 yr mand) (not less than 3 yrs (3 yrs mand) if transporting hazardous materials) if, while
driving a CMYV, they (1) have an alcohol concentration >0.04 percent by weight (Percent by weight is defined to mean grams of alc.
per 100 milliliters of blood or grams of alc. per 210 liters of breath.), {2) are under the influence of alcohol, a controlled substance
or any drug which impairs driving ability or (3) refuse to submit to a chemical test for an alcohol concentration. Note: The CMV
"disqualification” provision, based on refusal, applies only to a refusal to submit to a chemical test for alcohol concentration; however,
the CMV implied consent provision applies to the testing for both alcohol or controlled substances. For either (1) a subsequent violation
or (2) a combination of two or more violations of any of the above listed items, the "disqualification” is for life {mand). In addition,
a CMV operator who has a BAC/BrAC =0.01 must be placed "out-of-service” for 24 hours. §§286-2, 286-231, 286-240, 286-242
& 286-243

3-127
19th Edition



HAWAII

Sanctions Following a Conviction for a DWI Offense:
(continued)

Other Criminal Actions Related to DWI:

Homicide by Vehicle:
State Has Such a Law:

Sanctions:
Criminal Sanction:
Imprisonment (Term):

Mandatory Minimum Term:

Fine ($ Range):

19th Edition

Alternative Programs. DWI (alcohol or drug) offenders may be
eligible to participate in programs that provide for alternatives to
imprisonment. Such programs could include (1) home detention
or curfew using monitoring (surveillance), (2) supervised release,
graduated release or furlough with structured educational or
vocational programs or (3) regimental discipline. §353-10.5
Note: The legislature established these programs as a means of
reducing prison overcrowding. §1 of Act 25 of 1995 Special
Session Comment: These programs could impact the mandatory
jail requirernents under the DWI (alcohol or drug) laws.
License Suspension/Revocation via Court Order. For any
violation of the traffic laws, the court can either suspend or
revoke an offender’s license. A suspenston cannot be >35 yrs. If
the license is revoked, the licensing agency cannot restore driving
privileges for at least 1 yr. §§286-125 & 286-126
Compensation Fund. A person, who has been convicted of a
criminal offense, must pay the following fees into the State
Criminal Injuries Compensation Fund: For a felony off-$100 to
$500; for a misd-$50; and, for a petty misd-$25. §351-351
Child Endangerment. A driver 218 yrs old, who is convicted
of an alcohol offense while transporting a passenger <15 yrs old,
is subject to the following additional sanctions: Jail-48 hrs
{mand) but the total jail term shall not exceed 30 dys and a fine
of $500 (mand). §291-4(b)4)(11)

See Compensation Fund above.
Yes 3 types of offs: (1) Death caused by negligent veh operation
while DWI (negligent homicide in the first degree) a C1 B felony;
(2) death caused by negligent veh operation (negligent homicide
in the second degree) a CI C felony; (3) death caused by simple
egligence-(negligent homicide in the third degree) a misd
§§706-620, 706-640, 706-660, 706-660.2, 706-663, 707-702.5,
707-703 & 707-704

Death caused by negligent veh operation while DWI (negligent
homicide in the 1st degree} a Ci B felony-Not more than 10 yrs;
death caused by negligent veh operation (negligent homicide in
the 2nd degree) a Cl C felony-Not more than 5 yrs; death caused
by simple negligence-(negligent homicide in the 3rd degree) a
misd-Not more than 1 yr

The following mandatory imprisonment sanctions apply if the
person killed was either 60 years old or older, blind, paraplegic,
quadriplegic or cight (8) years old or younger. Negligent
homicide in the first degree-3 yrs, 4 mos; negligent homicide in
the second degree-1 yr, 8 mos. §§706.620 & 706-660.2

Death caused by negligent veh operation while DWI (negligent

homicide in the 1st degree) a Cl B felony-Not more than
$25,000; death caused by negligent veh operation (negligent
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Other Criminal Actions Related to DWI: {continued)

bomicide in the 2nd degree) a Cl C felony-Not more than
$10,000; death caused by simple negligence-{pegligent homicide

in the 3rd degree) a misd-Not more than $2,000

Mandatory Minimum Fine: None

Administrative Licensing Action:

Licensing Authorized and

Type of Action; Death caused by negligent veh operation while DWT (negligent

homicide in the first degree) a Cl B felony-Rev*; death caused by
negligent veh operation (negligent homicide in the second degree)
a CI C felony-Rev!; death caused by simple negligence-(negligent

homicide in the third degree) a misd-Rev!
Length of Term of

Licensing Withdrawal: Death caused by negligent veh operation while DWI (homicide in
the first degree) a Cl B felony-Not less than 1 yr; death caused
by negligent veh operation (homicide in the second degree) a Ci
C felony-Not less than 1 yr; death caused by simple
negligence--homicide in the third degree) a misd-Not-less than 1

yr

Mandatory Action--Minimum

Length of License

Withdrawal: 1yr
Driving While License Suspended or Revoked
Where the Basis Was a DWI Offense”: See the Special Note Nos. 1, 2 & 3 below.
Sanction: See Compensation Fund on p. 3-128.
Criminal:
Imprisonment (Term): Misd 1st off-3 con dys® to 30 dys; 2nd off (w/n 5 yrs)-30 dys®;

3rd and sub. off (w/n 5 yrs)-1 yr® §§291-4.5 & 701-107(3)
Mandatory Minimum Term
of Imprisonment: See Footnote No. 3.
Fine ($ Range): 1st off-$250° to $1,000; 2nd off (w/n 5 yrs)-$1,000°; 3rd and
sub. off (w/n 5 yrs)-$2,000° §291-4.5

"Note: Mandatory rev applies to a conviction of the driver for "manslaughter”. §§286-124 & 286-126

The sanctions given also apply to a person who operates a motor vehicle after having their driving privileges revoked under the admin.
per se law.

*This sanction may not be mandatory. The law is not clear on this point.

Special Note No. 1: The sanctions given apply only to persons who operate a motor vehicle while in a suspended or revoked status,
where such suspension or revocation was based on a conviction for driving either while under the influence of alcohol or with an alcohol
concentration =0.10. Le., these sanctions do not apply to persons who operate a motor vehicle while in a suspended or revoked status,
where such suspension or revocation was based on a conviction for driving while under the influence of a controlled substance. For
this last situation, the general sanctions for operating motor vehicle while either suspended or revoked apply; the sanctions for this
general offense are a term imprisonment of not more than 1 yr and/or a fine of $250 to $1,000. §286-132 A person is also assessed
from 3 to 6 points on their driving record. A license can be suspended from 1 to 6 mos if a person accumulates 12 points. §286-128
Special Note No. 2: It is a misd to operate a CMV following CDL disqualification w/ the following sanctions: A jail term of not more
than 1 yr, a fine of $500 to $1,000 and disqualification for not less than 1 yr and up to life. §§286.235(b), 286-249(a) & 701.107(3)
Special Note No. 3: It is a misd to operate a CMV during a CDL out-of-service order. The sanctions for this offense are a fine of
not more than $2,500 and disqualification for not less than 1 yr and up to life with the following specific disqualification periods: 1st
off-90 dys (mand) to 1 yr; 2nd off (w/n 10 yrs)-1 yr (mand) to 5 yrs; and, 3rd or sub off (w/n 10 yrs)-3 yrs (mand) to 5 yrs. However,
the following disqualification periods apply if the violation occurred while either transporting hazardous materials or 15 or more
persons: st off-180 dys (mand) to 2 yrs; 2nd or sub off (w/n 10 yrs)-3 yrs {(mand) to 5 yrs. §§286.235(b), 286-240(g) & (h), 286-
249(b) & 701 107(3)
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Other Criminal Actions Related to DWI: {continued)

Mandatory Minimum Fine: See Footnote No. 3 on p. 3-129.
Administrative Licensing Actions:
Type of Licensing Action

{Susp/Rev): Susp/Rev' §291-4.5
Length of Term of License
Withdrawal Action: 1st off-An additional susp/rev period of 1 yr; 2nd off (w/n 5

yrs)-An additional susp/rev period of 2 yrs; 3rd and sub. off (w/n
5 yrs)-Permanent Revocation Sce Footnote No. 2. §291-4.5

Mandatory Term of License
Withdrawal Action: The above suspensions or revocations appear to be mandatory.

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No): No

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions {Specify):

Other State Laws_Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic
Accidents:
State Has Such a Law (Yes/No): Possible §841-3 Indirect chemical test via the coroner
BAC Chemical Test Is Given to the
the Following Persons:

Driver: Possible
Vehicle Passengers: Possible
Pedestrian: Possible

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 213 (Year Eff: 1986) §§281-1, 281-78 & 281-101.5

'See License Suspension/Revocation via Court Order on p. 3-128.

*The period of suspension or revocation shall commence upon the person‘s release from imprisonment. §291-4.5(a)
*Notwithstanding the prohibitions contained in §281-78, a university or college student, who is under the legal drinking age, may
participate in wine tasting as part of a course of study in food and beverage control, club management or classical food and beverage
management offered by the University of Hawaii. §304-55 '
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Other State Laws Related To Alcohol Use: (continued)

Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No):
"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):
Dram Shop Actions-Social Hosts:

Other:

Criminal Action Against Qwner or Employees
of Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Owners or
Employees of Establishments that Serve

Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum I.egal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

HAWAITL

21 Employment situations, medical treatment and religious
ceremonies are excluded. §§281-1, 281-78, 281-101.5 and
712-1250.5(2)(a) & (b)

None

No

Yes Ono v. Applegare, 612 P.2d 533 (Hawaii 1980)'

No Johnston v. KFC Nat. Management Co., 788 P.2d 159
(Hawaii 1990}, & Faulk v. Suzuki Motor Co., Ltd., 851 P.2d 332
(HawaiiApp. 1993) ‘
Licensees are not liable for either the injuries sustained by or the
deaths of their intoxicated patrons including minor patrons.
Bertelmann v. Tass Associates, 735 P.2d 930 (Hawaii 1987), &
Winters v. Silver Fox Bar, 797 P.2d 51 (Hawaii 1990)

Misd
Net more than 6 mos §§281-78, 281-91 & 281-102°
Not mere than $1,000°

Yes Susp or Rey

Not specified in the statute Note: A civil penalty of not more
than $2,000 may be assessed in lieu of a license susp or rev.
§5§281-78, 28191 & 281-10 :

Misd®
Not more than 6 mos®
Not more than $1,000%%* §§281-78, 281-91 & 281-102

"Under some circumstances, a licensee may be held liable for the actions of an intoxicated minor to whom they have not sold alcoholic
beverages. Such is the case if an under age person is allowed to purchase alcoholic beverages where it is "reasonebly foresecable” that
the purchaser will give such beverages to another minor who could become intoxicated and cause injury to a third party. Reyes v.

Kuboyama, 870 P.2d 1281 (Hawaii 1954)
See Compensation Fund on p. 3-128.

YUnder §712-1250.5, it is a misdemeanor to promote intoxicating liquor to a minor: Jail-not more than 1 yr {§706-663) and/or a

fine-not more than $2,000 (§706-640(4)).

3-131

19th Edition



HAWAII

Other State Laws Related To Alcohol Use: (continued)

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the
Minimum Legal Drinking Age:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No): Yes Susp or Rev
Length of Term License Withdrawal: Not specified in the statute Note: A civil penalty of not more
than $2,000 may be assessed in lieu of a license susp or rev.
§§281-78, 281-91 & 281-10

Special Note: In Hawaii, alcoholic beverage licensing and
enforcement is under the authority of the various county liguor
commissions. §281-17

Anti-Happy Hour Laws/Regulations: Yes (City & County of Honolulu) Rule 78.5 (regulation)

Note: Under §281-78.5(a), persons licensed to sell alcoholic
beverages are prohibited from engaging in practices that promote
the excessive consumption of such beverages. To supplement
this prohibition, the various county liquor commissions are
required, under §281-78.5(b), to promulgate regulations which
prohibit specific practices that promote such . excessive
consumption. Cemment: Except for the City and County of
Honolulu, such regulations may or may not be concerned with
prohibiting or [imiting the sale of an unlimited quantity of
alcoholic beverages at a fixed price.

Laws Prohibiting (1) the Possession of

©Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:
Open Container Law (Yes/No): Yes? §§291-3.1(a) & 291-3.2(z)
Anti-Consumption Law (Yes/No): Yes* Driver and passengers §§291-3.1(b}, 291-3.2(b) & 291-3.3

"This regulation was promulgated by the Liguor Commission of the City and County of Honolulu and applies only to these places.
There is an exception in the case of motor vehicles for hire. §291-3.4
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. STATE:

General Reference:

Basis for a DWI Charge:

Standard DWI Offense:
Hlegal Per Se Law (BAC/BrAC):

Presumption (BAC):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:
Implied Consent Law:
Arrest Required (Yes/No):

Implied Consent Law Applies to
Drugs (Yes/No):

Refusal to Submit Chemical Test
Admitted into Evidence:

Other Information:

IDAHO
Idaho Code (General Laws of Idaho Annotated)

Under the influence of alcohol®* §18-8004(1)(a)

»0.08'%2 §18-8004(1)(a)

Persons Under 21 Years Old->0.02 but <0,08> §18-8004(1)(d)
None

Under the influence of (1) Any Drug, (2) Intoxicating Substance
(3) Any Narcotic Drug, (4) a Combination of Any Drug and
Alcohol® §§18-8004(1)(a) & 18-8004(5)

For Commercial Motor Vehicle Operators, see below.

No

No* The implied consent law, §18-8002, applies to CMV DWI
offenses committed under §18-8004(1)(b) & (c).

Yes §18-8002(1)

Yes (Criminal Cases) Srare v. Bock, 328 P.2d 1065 (1958)
Under §18-8002(6)(b), a law enforcement officer may order a

'This State's illegal per se law also makes it an offense to operate a motor vehicle with either (1) a breath alcohol concentration of 0.08
or more or (2) a urine alcohol concentration of 0.08 or more.

Standards: Grams of alc. per 100 cubic centimeters of blood, grams of alc. per 210 liters of breath or grams of alc. per 67 milliliters
of urine. §18-8004(4)

*Under §37-2732C, it is misdemeanor to be under the influence of a controlled substance on either a public roadway, a public
conveyance, public property or private property. See the cited section for details.

“The police need only "reasonable grounds” of a DWI off before the implied consent law is applicable. §18-8002(1) However,
§18-8002(4)(b) appears to indicate that "probable cause" is needed.

*Under separate provisions of law, it is 2 misdemeanor to operate either 2 snowmobile or allterrain vehicle on either a public roadway
or highway while under the influence of either alcohol, drugs or any other intoxicating substance. The sanctions for this offense are
a jail term for not more than 6 mos and/or a fine of not more than $300. §§18-113 & 67-7114

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): I. A person is "disqualified" from
operating a CMV for 1 yr (mand) (3 yrs (mand) if transporting hazardous materials) if, while driving a CMV, they (1) have a
BAC/BrAC/Alcohol Concentration in a "Bodily Substance” >0.04 (For standards, see Footnote No. Z above.), (2) are under the
influence of alcohol or a controlled substance (not all drugs) or (3) refuse to submit to a chemical test for an alcohel concentration (not
drugs). For either (1) a subsequent violation or (2) a combination of two or more violations of any of the above listed items, the
"disqualification” is for life (mand). II. A person, who operates a CMV with an alcohol concentration 20.04 but <0.08 or while
under the influence of alcohol/any drug/intoxicating substances, commits a DWI offense and is subject to same criminal sanctions as
other DWI offenders. 1. Under separate provisions, A person, who operates a CMV with an alcohol concentration >0.08 or while
under the influence of alcohol/any drug/intoxicating substances, commits a DWI offense and is subject to same criminal sanctions as
other DWI offenders. IV. For I or I, the administrative (licensing) sanctions for a 1st DWI offense do not apply but they do apply
for subsequent ones. Comment: It would appear that a CMV operator, who is a 1st offender and who is only charged with a CMV
DWI offense under either II or III (§§18-8004(1)(b) and18-8004(1)(c) respectively), (not a DWI offense applicable to all drivers), is
not subject to licensing actions against their “regular” driving privileges. Of course, the CDL "disqualification" provided for in I would
stilt apply. V. In addition, a CMV operator who has any "detectable” amount of alcohol in their system must be placed
"out-of-service” for 24 hours. §§49-104(9), 49-105(6), 49-123, 49-335 (Reference is made to 49 CFR part 383.), 18-8002(3)(a),
18-8004(1)(b), (1)(c) & (6), 18-8004(4) and 18-8005(2), (3} & (4)
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Chemical Breath Tests for Alcohol Concentration:
{continued)

Other Information: (continued) *qualified person” to withdraw blood from a driver for evidential
purposes in cases where there is probable cause to believe that
such driver has committed either a DWI aggravated or homicide
offense. Comment: This provision appears to allow law
enforcement officers to obtain a blood sample via force.

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood: Yes §§18-8002(1) & 18-8004
Urine; Yes §818-8002(1) & 18-8004
Other: None

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation Law (PSI)
(Yes/No): Yes (Alcoho! Evaluation Required) §§18-8004A(1)(d), (2)(e) &

(3)(e) and 18-8005(%)

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): N/A
Administrative Licensing Action

(Susp/Rev): N/A
Other: N/A

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): No
Administrative Licensing Action
(Susp/Rev): 1st Refusal-180 dys susp (mand); 2nd Refusal (w/n S yrs)-1 yr
susp (mand) §18-8002(3)(c), (4)b) & (4)(c)
Other: None

Sanctions Following a Conviction for a DWIT Offense:

Criminal Sanctions: See the Special Note and Double Jeopardy below,
Imprisonment: 1st off Misd-Not more than 6 mos; Lst off with BAC/BrAC

Special Note: If a person is convicted of a DWI offense and they have had within the past 10 yrs a prior conviction for either (1) a
DWI felony offense, (2) Aggravated DWI or (3) DWI Vehicle Homicide, they are guilty of a felony. The sanctions for this offense
are as fellows: Jail-not more than 5 yrs; fine-not more than $5,000; and license suspension from 1 to 5 yrs after release from
imprisonment (a 1 yr license suspension after release from imprisonment is mandatory). §18-8005(5) & (7)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subseguent criminal trial does not violate the
constitutional prohibition against double jeopardy. Starze v. Talavera, 905 P.2d 633 (Idaho 1995), & State v. Reichenberg, 915 P.2d
14 (Idaho 1996)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Imprisonment: (continued) 20.20-Misd-Not more than 1 yr; 2nd off (w/n 5 yrs) Misd-10 dys
to 1 yr; 20d or sub off with a BAC/BrAC 20.20 where there has
been a previous offense at or above 0.20 w/n 5 yrs Felony-Not
more than 5 yrs; 3rd & sub off (w/n 5 yrs) or 4th or sub off (w/n
10 yrs) Felony-Not more than § years Aggravated DWI off
where there is bodily harm or disfigurement Felony-Not more
than 10 years §§18-8004C(1){a) & (2)(a), 18-8005 and 18-8006
Persons Under 21 Years Old (0.02 Offense)-1st off Misd-None;
2nd off Misd-Not more than 30 dys; 3rd and sub off Misd-Not
more than 6 mos §18-8004A(2)(a) & (3)(a)

Mandatory Minimum Term: 1st off-None; 1st off with BAC/BrAC »0.20-10 dys {must serve
48 con hrs)!; 2nd off (w/n 5 yrs)-10 dys (must serve 48 con hrs
w/5 dys in jail)'***4, 2nd or sub off with a BAC/BrAC :0.20
where there has been a previous offense at or above 0.20 w/n §
yrs-30 dys'; 3rd & sub off (w/n 5 yrs) or 4th or sub. off (w/n 10
yrs)-30 dys (must serve 48 con hrs w/10 dys in jail)'**
Aggravated DWI off where there is bodily harm/disfigurement-30
dys (must serve 48 con hrs)! §§18-8004C, 18-8005 & 18-8006

Persons Under 21 Years Old (0.02 Offense)-1st off-None; 2nd
oft-5 dys; 3rd & sub off-10 dys §18-8004A(2)(a) & (3)(a)

Fine:

Amount ($ Range): 1st_off-Not more than $1,000°; 1st off with BAC/BrAC
20.20-Not more than $2,000°; 2nd off (w/n 5 yrs)-Not more than
$2,000°; 2nd or sub off with a BAC/BrAC 20.20 where there has
been a previous offense at or above 0.20 w/n 5 yrs-Not more
than $5,000°; 3rd & sub off (w/n 5 yrs) or 4th or sub. off (w/n
10 yrs)-Not more than $5,000° Aggravated DWI off where there
is bodily harm/disfigurement-Not more than $5,000° §§18-
8004C(1)(b) & (2)(b), 18-8005 and 18-8006
Persons Under 21 Years Old (0.02 Offense)-1st off-Not more
than $1,000; 2nd off-$500 to $2,000; 31d and sub off-$1,000 to
$2,000 §18-8004A(1)(a), 2)(b) & (3)(b)

'Historical Note: Under Art. 5, §13 of the State's constitution, the legislature may provide for mandatory minimum sanctions. This
constitutional provision indirectly abrogated the Idaho Supreme Court’s decision in State v. McCoy, 486 P.2d 247 (Idaho 1971), that
had voided a statute requiring mandatory sanctions.

*The court may assign an offender to a work detail program w/n the custody of the count sheriff during the period of incarceration.
§18-8005(4)(a)

’Comment on Mandatory Jail for Drunk Driving Offenses: 1. Although not clear, the law appears to provide for a 10 dy mand
jail sentence even if the offender is sentenced to the State penitentiary. §18-8005(5)(a) II. In addition, for persons sentenced to State
prison, Idaho administrative rules imply that there is a minimum imprisonment term since parole hearings can only be held after a
person has been incarcerated for certain fixed time periods (e.g., for a 5 to 7 yr sentence, the first hearing is 15 mos from the date of
incarceration). IDAPA 50.01.01.250.02 III. Statutory and case law that indicated that probation without any imprisonment time
appears to have been amended/abrogated with respect to DWI cases. Le., the law now appears to require 5 dys in jail for a 2nd off
and 10 dys in jail for a subsequent one. §§19-2513, 19-2601(3) & (5) and State v. Lafferty, 870 P.2d 1337 (IdahoApp. 1994)
*Idaho law provides that the 5 and 10 dy mand jail sentences for 2nd and sub offenders respectively are as required by 23 USC §164,
The Federal regulations to this U.S. Code provision provide that such sentence for repeat DWI law offenders must be served in either
"a jail, minimum security facility, community corrections facility, house arrest with electronic monitoring inpatient rehabilitation or
treatment center or other facility, provided the individual under confinement is in fact being detained." 23 CFR 1275.3(h)

3A defendant is also assessed a special fine of $10 which is paid into a crime victims' compensation account. §72-1025 And, a $15
surcharge is added to all fines for the purpose of purchasing ignition interlock and electronic menitoring devices. §18-8010
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IDAHO

Sanctions Following a Conviction for a DWI Qffense:
(continued})

Mandatory Minimum Fine ($):

Other Penalties:
Community Service:

Restitution (eg Vietim's Fund)

Gther:

Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:

Other:

Post DWI Conviction Licensing Action:
Type of Licensing Action
(Susp/Rev):

Regular DWI offenses and Aggravated DWI-None

Persons Under 21 Years Old (0.02 Offense)-1st off-None; 2nd
off-$500°; 3rd and sub off $1,000 Comment: The law is not
clear. These fines may not be mandatory.

Possible  Although not specifically authorized by statute,
comrnunity service could be a condition of probation. §19-2601
Yes (1) Under §19-5304, a person, who has been convicted of
any criminal offense, may be ordered to pay restitution to a
victim. (2) Aggravated DWI off-paid by the defendant to a
victim §18-8006(1)(e) And, (3) there is also a victims'
compensation fund. §72-1001 et seq.

Ignition Interlock. For ANY drunk driving offense, a defendant
is required to only operate a motor vehicle equipped with an
"ignition interlock" device after any licensing action. the court
shall reguire use of this device for a period of time not in excess
of the defendant's probation period. §§18-8004A(2)(d) & (3)(e),
18-8004C(2)(e), 18-8005(4)(P) & (5)(e) and 18-8008(1) & (2)
Electronic Monitoring. The court may require the defendant to
use an “electronic monitoring” device to record their movements
while they are on probation to insure that they comply with either
curfew hours, driving privilege restrictions or home confinemnent
requirements. §18-8008(3)

See Double Jeopardy on p. 3-134 and the Special Note below.
Yes (1) 20.08 (BAC/BrAC/UrAC See Footnote No. 2 on p. 3-
133.) or (2) under the influence of either alcohol, drugs or an
intoxicating substance 1st Violation-Susp 90 dys (30 dys mand
followed by 60 dys restricted driving privileges); 2nd or
subsequent violation (w/n 5 yrs)-Susp 1 yr (mand) §18-8002A
Under §49-326(2)(1) & (5), a person's license may be susp for
not more than 1 yr if they have "committed" an off that usually
requires license rev (e.g., veh. homicide)'. Such action may be
taken without a preliminary hearing. Comment: Such action
could occur prior to a conviction.

See the Special Notes below and on p. 3-134.

st off-Susp®; 1st off with BAC/BrAC 20.20-Susp; 2nd
off-Susp?; 2nd or sub off with a BAC/BrAC 20.20 where there
has been a previous offense at or above 0.20 w/n 5 yrs-Susp; 3rd
& sub off-Susp? Aggravated DWI off-Susp §§18-4004C(1)(e)
& (2)(e), 18-8005 and 18-8006

'These provisions do not apply to DWI offense convictions since such convictions result in license suspension not revocation.
*If the offender is a minor (a person under 18 years old), their license is suspended or denied for either an additional period of 1 yr or
until the person reaches 21 which ever period is longer following the end of any regular period of suspension or revocation. This

licensing action appears to be mandatory. §§18-8005(11) & 32-101

Special Note: If an offender is subject to licensing action for both an administrative per se law and a criminal drunk driving offense
conviction, the license suspension periods are to run concurrently unless the court order to the contrary. §18-8002A(7)(e)
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Sanctions Following a Conviction for a BWI Offense:

(continued)

Term of License Withdrawal
(Days, Menths, Years, etc.):

Mandatory Minimum Term of
Withdrawal:

Other:
Rehabilitation:
Alcohol Education:
Alcohol Treatment:

Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority:
Terms Upon Which Vehicle
Will Be Released:
Other:

Miscellaneous Sanctions
Not Included Elsewhere:

IDAHO

Persons Under 21 Years Old (0.02 Offense}-1st off-Susp; 2nd
off-Susp; 3rd and sub off-Susp §18-8004A(1)(b), (2)(c) & (3)(d)

1st off-30 to 150 dys; 1st off with BAC/BrAC 20.20-1 yr after
release from confinement; 2nd off-1 yr after release from
confinement; 2nd or sub off with a BAC/BrAC >0.20 where
there has been a previous offense at or above 0.20 w/n 5 yrs-1 to
5 yrs after release from confinement; 3rd & sub off-1 to 5 yrs
after release from confinement Aggravated DWI off-1 to 5 yrs
after release from confinement §§18-4004C(1)(e) & (2)(e),
18-8005 and 18-8006

Persons Under 2] Years Old (0.02 Offense)-1st oft-1 yr; Znd off-
Not more than 2 yrs; 3rd and sub off-1 yr or until the person
reaches 21 whichever is greater §18-8004A(1)(b), (2)(c) & (3)(d)

Lst off-30 dys"; 1st off with BAC/BrAC 20.20-1 yr after release
from confinement; 2nd off-1 yr after release from confinement;
2nd or sub off with a BAC/BrAC >0.20 where there has been a
previous offense at or above 0.20 w/n 5 yrs-1 after release from
confinement; 3rd & sub off-1 year after release from confinement
Aggravated DWI] off-1 year after release from confinement
§§18-4004C(1)(e) & (2)(e), 18-8005 and 18-8006

Persons Under 21 Years Old (0.02 Offense)-ist off-90 dys
(restricted driving privileges may be granted after this mand
period); 2nd off-1 yr; 3rd and sub. off-1 yr §18-8004A(1)(b),
(2)(c) & 3)(d)

A DWI offender may be required to participate in an alcohol
treatment program by the court. §§128-8004A(1)(d), (2)(e) &
(3)(e) and 18-8005(12)

No

None

Surcharge. A mandatory $15 surcharge is added to all fines.
Funds collected from this surcharge are deposited into a special
account which is used either (1) to purchase ignition interlock or
electronic monitoring devices or (2) for misdemeanor drunk
driving offense probation programs. §18-8010

Child Endangerment. It is an offense for a person > 18 years
old to operate a motor vehicle in violation of the drunk driving

! After the 30 dy period, the license must be suspended by the court for at least 60 addiitonal dys but not more than 150 dys. However,
the defendant may be issued a restricted license for employment/family needs during this 60 to 150 dy period. §18-8005(1){d)
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Sanctions Following a Conviction for a DWI Offense:

(continued)

Other Criminal Actions Related to DWT:

Homicide by Vehicle:
State Has Such a Law:

Sanctions:
Criminal Sanction:
Imprisonment (Term):

Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and

Type of Action:

Length of Term of
Licensing Withdrawal:

Mandatory Action-—-Minimum
Length of License
Withdrawal:

Other:

19th Edition

Child Endangerment. (continued) laws while transporting a
"minor." If there is no injury or death associated with this
offense, it is a misdemeanor with a jail term of not more than 6
mos and/or a fine of not more than $300. However, if the child
is either injured or killed, it is a felony with imprisonment of 1
to 10 yrs (unless a more serve penalty is authorized by law.)
§§18-113 & 18-1501(3)

Labor on Public Works. An offender may be required to
perform labor on Federal, State or other governmental works.
§20-617

Yes There are three (3) types of vehicle manslaughter offs.
Death as a result of either (1) an unlawful act not amounting to
a felony where gross negligence is involved (Felony), (2) a DWI
off (Felony) or (3) death as a result of an unlawful act not
amounting to a felony where there is no gross negligence (Misd).
§818-111, 18-4006(3) & 20-201 et seq.

Death as a result of either (1) gross negligence or (2) a DWI
off-Not more than 10 years; (3) death as a result of an unlawful
act not amounting to gross negligence - Not more than 1 year
§18-4007(3)

None

Death as a result of either (1) gross negligence or (2) a DWI
off-Not more than $10,000; (3) death as a result of an unlawful
act not amounting to gross negligence - Not more than $2,000
§18-4007(3)

None

Death as a result of either (1) gross negligence or (2) a DWI
offs-Rev §49-325(1)(a); (3) death as a result of an unlawful act
not amounting to gross negligence - Rev §49-325(1)(a)

Death as a result of either (1) gross negligence or (2) a DWI
offs-Not less than 1 yr §49-326(5) (3) death as a result of an
unlawful act not amounting to gross negligence - Not less than 1
yr §49-326(5)

Court Suspension. In addition, an offender's license "may be
suspended for a time determined by the court.” §18-4007(3)(a)

Death as a result of either (1) gross negligence or (2) a DW]
offs-1 yr; (2) Death as a result of an unlawful act not amounting
to gross negligence-1 yr §§49-325(a) & 49-326(5)

Note: A temporary restricted license cannot be issued following
revs based on vehicle manslaughter. §49-325(2)
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QOther Criminal Actions Related to DWI: (continued)

Other: (continued) Death of a Parent-If a parent of a minor was fatally injured, the
offender may be required to pay child support until the minor
reaches 18 yrs old. §18-4007(3)(c)

Driving While License Suspended or Revoked

Where the Basis Was a DWI Offense: See Footnote No. 1 and the Special Note below.

Sanction:

Criminal:

Imprisonment (Term): 1st off Misd-Not less than 2 dys to 6 mos; 2nd off Misd (w/n 5

years)-20 dys to 1 yr; 3rd and subsequent offs Misd (w/n §
years)-Not more than 1 yrs §18-8001

Mandatory Minimum Term

of Imprisonment: 1st off Misd-2 dys*; Znd off Misd (w/n 5 years)-20 dys*; 3rd and
subsequent offs Misd (w/n 5 years)-36 dys
Note: A defendant may be assigned to a work release program
within the custody of the county sheriff. However, they are not
eligible for community service in lieu of imprisonment. §18-
8001(3)(), (4)(a), (5)@) & (8)

Fine ($ Range): Ist off Misd-Not more than $3500; 2nd off Misd (w/n 5
years)-Not more than $1,000; 3rd and subseguent offs Misd (w/n
5 years)-Not more than $3,000

Mandatory Minimum Fine: None

Administrative Licensing Actions:

Type of Licensing Action

. (Susp/Rev): 1st off-Susp; 2nd off (w/n 5 years)-Susp; 3rd and subsequent offs

(w/n 5 years)-Susp §18-8001
Length of Term of License
Withdrawal Action: 1st off (Misd)-License susp for an additional 6 mos; 2od Off
(Misd) (w/n 5 yrs)-License susp for an additional 1 yr; 3rd and
subsequent offs (Misd) (w/n 5 yrs)-License suspended for an
additional 2 yrs §18-8001

Mandatory Term of License
Withdrawal Action: 1st oft-None*; 2nd off (w/n 5 yrs)-An additional susp for 30 dys
mand®; 3rd and subsequent offs (w/n 5 yrs)-An additional susp
for 90 dys is mand.* §18-8001(3)(c), (4}c) & (5)(c)

'If a person is convicted of an alcohol driving off and such person had no driving privileges at the time of arrest, the penalties imposed
under §18-8001 are in addition to any penalties imposed for an alcohol driving off conviction. §18-8001(7)

*The court may assign an offender to a work detail program w/n the custody of the count sheriff during the period of incarceration.
§18-8001(1)(a) & (4)(a)

SRestricted licenses available for employment or education reasons or family health needs. §18-8001(3)(c)

4After the mand suspension period, a person is eligible for a restricted license for employment or education or family health needs.
§18-8001(4)(c) & (5)X{c)

Special Note: I. The law (§18-8001) provides that the sanctions given also apply to persons who operate a CMV during a CDL
disqualification. II. Comment: Idaho law does not appear to make it a criminal offense to operate a CMV following a CDL out-of-
service order. Notwithstanding, the law does provide for the following disqualification periods against persons "convicted of an out-of-
service order”: 1st off-50 dys (mand) to 1 yr; 2nd off (w/n 10 yrs)-1 {mand) to 5 yrs; 3rd or sub off {w/n 10 yrs)-3 (mand) to 5 yrs.
However, the following disqualification periods apply if the violation occurred while either transporting hazardous materials or 16 or
more persons: lst off-180 dys (mand) to 2 yrs; 2nd or sub off (w/n 10 yrs)-3 {mand) to 5 yrs. §49-335(8)
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Other Criminal Actions Related to DWI: (continued)

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No): No

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Foliowing a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment {Term):

Mandatory Minimurn Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic
Accidents:
State Has Such a Law (Yes/No): Yes §49-1314
BAC Chemical Test Is Given to the
the Following Persons:

Driver: Yes
Vehicle Passengers: No
Pedestrian: Yes

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1987) §§23-312, 23-603, 23-615(1) & 23-
1401(2)

Minimum Age (Years) Possession: 21 §23-949 There is an employment exemption for persons who
are at least 19 yrs old. §§23-949, 23-1013, 23-1023 & 23-1334

Minimum Age (Years) Consumption: 21 §23-949 There is an exemption for the home consumption of

beer and wine. §§23-1023 & 23-1334

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes §23-808 Note: This law limits liability to situations where

the patron/guest was either (1) obviously intoxicated or (2)
intoxicated and under the legal drinking age.
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Other State Laws Related To Alcohol Use: (continued)

"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case
Citation):

Dram Shop Actions-Social Hosts:
Other:

Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of
Establishments that Serve Alccholic

Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

IDAHO

Note: Case law (e.g., Alegria v. Payork, 619 P.2d 135 (1980))
may have been abrogated via legislation. §23-808

Yes §23-808 See the Note above.

A social guest, who is under the legal drinking age and who
sustains injures as a result of the consumption of alcoholic
beverages at a function given by a social host, does not have
cause of action against the such host under the dram shop act for
such injuries.” Coughlan v. Beta Theta Pi, 987 P.2d 300 (Idaho
1999)

I.  State liquor dispensary employees (pkg. sales)-Misd
§§23-312 & 23-601

II. State authorized licensees (beer, wine & liquor by the
drink)-Misd §§18-113, 23-605 and 23-615(2) & (3)

1. State liquor dispensary employees (pkg. sales)-3 mos to 1 yr,
. State authorized licensees (beer, wine & liquor by the
drink}-not more than 6 mos

1. State liquor dispensary employees (pkg. sales)-$300 to $1,000;
II. State authorized licensees (beer, wine & liquor by the drink)-
not more than $300

I. State authorized licensees (beer, wine & liquor by the
drink)-Susp or Rev? §§23-933, 23-1037 & 23-1331

II. The court must include in its judgement of a licensee, who is
convicted of a violation of the alccholic beverage control code,
Title 23, a forfeiture of the alcoholic beverage license or permit.
§23-608

For revs for all licensees, no stated rev period in the law. For
retail sale of beer, a susp of not more than 6 mos. § 23-1037(1)

'However, a social host might be liable for such injuries if it can be established that they assumed a special duty of care 1o protect the

guest.

As an alternative to license suspension action, a licensee may be allowed to pay a monetary payment not to exceed $5,000. §§23-

933¢2), 23-1037(2) & 23-1331(2)
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Other State Laws Related To Alcohol Use: (continued)

Criminal Actions Against Owners or
Employees of Establishments that Serve
Alcoholic Beverages or the Wrong Type
of Alcohplic Beverage to Those Persons
Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of
Establishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Lepal Drinking Age:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

1. State liquor dispensary employees (pkg. sales)-Misd
§§23-312 & 23-601

Il State authorized licensees (beer, wine & liquoer by th
drink)-1st off-Misd; 2nd or subsequent off-Felony §§18-112,
18-113, 23-603 & 23-615(1)

I. State liquor dispensary employees (pkg. sales)-3 mos to 1 yr;
II. State authorized licensees (beer, wine & liquor by the
drink)-1st off-Not more than 6 mos; 2nd or subsequent off-Not
more than 5 yrs

1. State liquor dispensary employees (pkg. sales)-$300 to $1,000;
II. State authorized licensees (beer, wine & liquor by the drink)-
1st off-Not more than $300; 2nd or subsequent off-Not more
than $50,000

I. State authorized licensees (beer, wine & liquor by the
drink)-Susp or Rev' §§23-603%, 23-933, 23-1037 & 23-1331
II. The court must include in its judgement of a licensee, who is
convicted of a violation of the alcoholic beverage control code,
Title 23, ), a forfeiture of the alcoholic beverage license or
permit. §23-608

For revs for all licensees, no stated rev period in the law. For
retail sale of alcoholic beverages (beer, wine or liquor by the
drink), a susp of not more than 6 mos. § 23-603

'As an alternative to license suspension action, a licensee may be allowed to pay a monetary payment not to exceed $5,000. §§23-

933(2), 23-1037(2) & 23-1331(2)

*Under §23-603, the licensee is also subject to an administrative fine. Note: The law establishes no limits for this fine.

159th Edition
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Other State Laws Related To Alcohol Use: (continued)

Anti-Happy Hour Laws/Regulations: Ne

Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages

and (2) the Consumption of Alcoholic

Beverages in the Passenger Compartment

of a Vehicle:

Open Container Law (Yes/No): Yes §§23-505' & 23-1333?
Anti-Consumption Law (Yes/No): Yes §23-505'

'This law has two provisions. The first, prohibits a driver or passenger from either breaking open or consuming alcoholic liquor (but
not beer) while such beverage is being transported. The second provision prohibits any person from drinking or possessing an open
container of aleoholic liquor, beer or wine while in "actual the vehicle is on a public highway or right-of-way of a public highway".
However, there is an exemption allowing for the consumption of these alcoholic beverages by passengers in (1) motor vehicles designed
and used for compensation or (2) the living quarters of recreational vehicles.  §§23-105 & 23-505

*This statute prohibits either a driver or a passenger from possessing any wine in an open container while in a motor vehicle on a public
highway.
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STATE: ILLINOIS

General Reference: West's Smith-Hurd Illinois Compiled Statutes Annotated

Basis for a DWI Charge:
Standard DWI Offense: Under the influence of alcohol 625 ILCS 5/11-501(a)(2)
Illegal Per Se Law (BAC/BrAC): 20.08'4? or Any Amount® of Cannabis, Controlled Substance

or Intoxicating Compound (Under the Use of Intoxicating
Compounds Act) or 625 ILCS 5/11-501(a)(1) & (6)°
Presumption {BAC): >0.08 625 ILCS 5/11-501.2(b)(3}
Types of Drugs/Drugs and Alcohol: Under the influence of {1) Any Drug (2) an Intoxicating
Compound or (3) a Combination of Any Drug, Intoxicating
Compound® and Alcohol 625 ILCS 5/11-501(2)}(3), (4) & (5)
Other: For Commercial Motor Vehicle Operators, see p. 3-148.
See Snowmobiles and Gelf Carts below.

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes®7 625 ILCS 5/11-501.5(a)

Implied Consent Law: Important. See Injury/Death Related Implied Consent Law on p.
3-147 and School Bus Operators on p. 3-151.

Arrest Required (Yes/No): Yes® 625 ILCS 5/11-501.1

Implied Consent Law Applies to

Drugs (Yes/No): Yes 625 ILCS 5/11-501.1(a)

Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal & Civil Cases) 625 ILCS 5/11-501.2(c){1) &
11-501.6(f), People v. Thomas, 558 N.E.2d 656 (Ill. App. 2 Dist.
1990), and People v. Garriott, 625 N.E.2d 780 (Ill. App. 4 Dist.
1993)

. Other Information: If there is probable cause® of "driving while under the influence”

IThis State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration of 0.08 or more.
625 ILCS 5/11-501.2(a)(5)

Standards: Grams of alc. per 100 milliliters of blood or grams of alc. per 210 liters of breath. 625 ILCS 5/11-501.2¢a)(5)

*As found in the breath, blood or urine "resulting from unlawful use or consumption." 625 ILCS 5/11-501(a)(6)

“For a list of "intoxicating compounds”, see 720 ILCS 690/1.

*The provision of the drunk driving law, that makes it an offense to operate a motor vehicle with any amount of cannabis or controlled
substance in the body, was held to be constitutional under both the State and Federal constitutions. People v. Fate, 636 N.E.2d 549
(111. 1994), & People v. Gassman, 622 N.E.2d 845 (Ill. App. 2 Dist. 1993)

*Before a PBT can be administered, a law enforcement officer must have "reasonable suspicion” to believe that the driver has viclated
the DWI law. The test is given prior to an actual DWI arrest for the purpose of assisting the officer in determining whether to require
a chemical {evidentiary) test under the implied consent law. The law allows a defendant to introduce PBT test results into evidence
at a DWI trail. The State does not have this same right. State v. Rose, 643 N.E.2d 865 (I1l. App. 4 Dist. 1994)

"Under an 18 month pilot program, the use of a "pupillimeter” may be substituted for a preliminary breath test device. 625 ILCS
5/11-501.5(b)

}Persons Under 21 Years Old. Under a separate implied consent law, a law enforcement officer may request that a person, who is
under 21 years old, submit to a chemical test of either their blood, breath or urine for alcohol concentration if there is "probably cause
to believe” that such person has consumed any amount of alcohol. An actual DWI arrest is not required. 625 ILCS 5/11-501.8(a)
*In addition to statutory law, case law provides that for the purpose of determining blood alcohol concentration, a blood sample may
be taken by force for a DWI oftense (injury or non injury related) as long as the police have "probable cause” of such offense. People
v. Byrd, 574 N.E.2d 1269 (IIl. App. 4 Dist. 1991), & People v. Yant, 570 N.E.2d 3 (Il.App. 2 Dist. 1991}

Snowmobiles and Golf Carts. [. A separate law makes it illegal for a person to operate a snowrnobiles either (1) under the influence
of alcohol or drugs or (2) have an alcohol concentration =0. 10 (not 0.08) or with any amount of a controlled substance or cannabis in
their system. The details of these provisions are not reported in this Digest. For further information, see 625 ILCS 40/5-7 et seq. &
625 ILCS 10-1 et seq. IL. In addition, all of the State’s drunk driving law provisions (i.e., implied consent, admin. per se, et al )
and the "open container” law apply to the operation of golf carts on roadways. 625 ILCS 5/11-1428(f)
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Chemical Breath Tests for Alcohot Concentration:
{continued)

Other Information: (continued) related to a death or injury to another person, the driver must
submit to chemical test of their blood, breath or urine for alcohol
concentration or drug content. 625 ILCS 5/11-501.2(c)(2)

Chemical Tests of Other Substances for Alcohol Concentration
Which Are Authorized Under the Implied Consent Law:

Blood: Yes 625 ILCS 5/11-501.1 & 5/11-501.8
Urine: Yes 625 ILCS 5/11-501.1 & 5/11-501.8
Other: None

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/No): No!
Pre-Sentencing Investigation Law (PSI)
(Yes/No): Yes Alcohol or Drug Evaluation (screening required) 625 ILCS

5/11-501(e)

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): : None
Other: None
Refusal to Take Implied Consent See the Special Note on p. 3-150.
Chemical Test: See School Bus Operators on p. 3-151.
Criminal Sanction (Fine/Iail): None
Administrative Licensing Action Important. See Persons Under 21 Years Old below.
(Susp/Rev): 1st refusal-Susp for 6 mos Note: A Judicial Driving Permit is

available. See Footnote No. 2 (under Admin. per se) onp. 3-150
for details. Also, restricted driving privileges are available under
625 ILCS 5/6-206(c)(3); Subsequent refusals’ (w/n 5 yrs)-Susp
for 3 yrs (2 yrs mandatory) See Footnote No. 5 on p. 3-150.
625 ILCS 5/6-206(c)(3), 6-206.1, 6-208.1 & 11-501.1

'Note: A defendant cannot obtain deferred judgement and be placed on supervision if within the past 10 years they have either (1) been
convicted of DWI, (2) pleaded guilty to or stipulated facts supporting the conviction of a DWT off charge or (3) received supervision
for a prior DWI off. 730 ICLS 5/5-6-1(c) & (d))

%0r a refusal where the person has had a previous DWI offense conviction or admin. per se violation (w/n 5 yrs). 625 ILCS 5/11-500
The mandatory license suspension provisions for subsequent refusals by a person >21 yrs old have been held constitutional on both
equal protection and due process of law grounds. People v. Fisher, 705 N.E.2d 67 (lll. 1998)

Persons Under 21 Years Old. See Footnote No. 6 on p. 3-145. Persons under 21 years old, who refuse to submit to a chemical test
for alcohol concentration under 625 ILCS 5/11-501.8(a), are subject to the following sanctions: 1st refusal-Susp 6 mos (30 dys mand
Restricted driving privileges may be issued after 30 dys.); Sub refusal (Or a refusal where the person under 21 years old has had a
previous suspension under 625 ILCS 5/11-5601.8 for driving with a BAC/BrAC >0.00 but <0.08.)-Susp 2 yrs (6 mos mand Restircted
driving privileges may be issued after 6 mos.} 625 ILCS 5/6-208.2 See Footnote No. 8 on p. 3-150. Important. After a hearing,
the State Secretary of State has the authority to "rescind” this licensing action. 625 ILCS 5/6-206(c)(3) & 6-208.2(a)
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Sanctions for Refusal to Submit to a
Chemical Test: (continued)

Qther: Injury/Death Related Implied Consent Law. Under another
separate and independent implied consent law, 625 ILCS 5/11-
501.6 (See the Historical Note below), if a law enforcement
officer has arrested & driver under any provision of the vehicle
code and the driver has been involved in an accident that has
resulted in either an injury or a fatality, the officer may request
that the person submit to a chemical test of their blood, breath or
urine for the purpose determining either the alcohol or drug
content in such person’s blood. Note: This law, like its
predecessor, does not provide for individualized suspicion of
impairment. If a driver refuses to submit to such a test, their
driving privileges are suspended as follows: 1st Refusal-6 mos;
a refusal where the driver has had a previous license suspension
for either (1) a DWI offense conviction or (2) a refusal/admin.
per se action under 625 ILCS 5/11-501.1-2 yrs These
suspensions, however, are not mandatory. If a driver requests a
hearing, the State can modify the suspension order or issue a
restricted license for employment, educational or medical
purposes. 625 ILCS 5/6-208.1, 11-500 and 11-501.6(a), (¢} &
(e) Important. A person subject to this implied consent law is
still subject to the provisions of 625 ILCS 5/11-501.1. l.e., the
driver must comply with both implied consent laws. Note: This
revised statute (625 ILCS 5/11-501.6) was held not to violate the
unreasonabie search and seizure provisions of either the Federal
or State constitutions. Fink v. Ryan, 673 N.E.2d 281 (Ill. 1996)

Sanctions Following a Conviction for a DWI Offense; See Double Jeopardy on p. 3-149.
Criminal Sanctions: See the Special Note below and Footnote No. 2 on p. 3-153.
Imprisonment: 1st & 2nd offs (Class A misd)-Less than 1 yr; 3rd & subsequent

offs' (Class 4 felony)-1 to 3 yrs 625 ILCS 5/11-501 and 730
ILCS 5/5-8-1(a)(7) & 5-8-3(a)(1)

This offense is defined as "Aggravated Driving Under the Influence of Alcohol or Drugs or a Combination of Both". 625 ILCS
5/11-501(d)

Special Note: Either (1) driving a school bus while DWI while the bus is occupied by school children or (2) causing a DWI related
accident which results in either great bodily harm or permanent disability or disfigurement is a Cl 4 Felony; imprisonment from 1 to
3 yrs and/or a fine of not more than $10,000. As a condition of probation or conditional discharge an offender must serve either 48
con. hrs. in jail or 100 hrs of community service. Restitution may be required. 730 ICLS 5/5-8-1(a)(7), 5-9-1(a)(1) and 625 ILCS
5/11-501(a), (d)(2) & (d)(3) These offense are defined as "Aggravated Driving Under the Influence of Alcohol or Drugs or a
Combination of Both". 625 ILCS 5/11-501(d)

Historical Note: In 1993, 625 ILCS 5/11-501.6 was amended to make the law constitutional and to provide for additional
administrative bases for suspending a driver's license for drunk driving activities. As originally written, a law enforcement officer could
request that a person, via "implied consent”, submit to a chemical test of their blood, breath or urine for alcohol or drug content based
only on "probable cause” that the person was responsible for an accident that resulted in either an injury or a death. There was neither
a requirement that there be "probable cause” of an offense (¢.g., DWT) nor a need for individualized suspicion of impairment. Because
the statute provided for no probable cause of an offense, the Illinols Supreme Court declared 625 ILCS 5/11-501.6 unconstitutional
under both the State and Federal constitutions on unreasonable seizure grounds. King v. Ryan, Secretary of State, 607 N.E.2d 154
(. 1992)
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Sanctions Following a Conviction for a DWI Offense:
{continued)

Mandatory Minimum Term: 2nd off (w/n 5 yrs)-48 cons hrs; 3rd & subsequent off (w/n 5
yrs)-48 cons hrs (if probation or conditional discharge is granted)
625 ILCS 5/11-501(c}, (d) & (k) and 730 ICLS 5/5-5-3(c)(3) &
5-6-1(d) See Community Service below.
Child Endangerment. Jail sanctions are enhanced as follows if
the driver was transporting a person <16 years old: 1st off-2
dys; 2nd _off-10 dys; 3rd off-30 dys; 4th or sub off-90 dys.
These sanctions are in addition to any fine or community service
for child endangerment. 625 ILCS 5/11-501(c-3)

Fine: See the Special Note on p. 3-147.

Amount ($ Range): 1st & 2nd offs-Not more than $2,500; 3rd & subsequent offs-Not
more than $25,000 730 ICLS 5/5-9-1(a)(1) & {2)

Mandatory Minimum Fine ($): Child Endangerment. For a 1st or 2nd off (w/n 5 yrs), a $500
fine is mand if the at the time of the offense the driver was
transporting a person < 16 years old. 625 ILCS 5/11-501(c)

Other Penalties:

Commnunity Service: I. 2nd off (w/n 5 yrs)-A minimum of 100 hrs' (Alternative to
the term of 48 cons hrs of mandatory imprisonment) 625 ILCS
5/11-501(c) & (d) and 730 ICLS 5/5-5-3(c)(3)

II. For a 3rd or sub. off where the offender has been granted
either probation or conditional discharge, they must be sentenced
to serve a minimum (mand) term of either 3¢ dys of community
service or 48 con hrs of imprisonment. 625 ILCS 5/11-501(h)
II. Child Endangerment. If the defendant was transporting a
person <16 yrs old, they are subject to the following mand.
periods of community service: 1st off-5 dys; 2nd off (w/n 5
yrs)-10 dys. 625 ILCS 5/11-501(c)

Restitution (eg Victim's Fund) Yes For all offs Paid directly by a defendant to a victim. 730
ICLS 5/5-5-3(b)(7), 5-5-6 & 5-6-3.1(c)(9) There is also a
victims' compensation fund. 740 ILCS 45/1 et seq.

Other: Ignition Interlock. The State Secretary of State may grant relief
(from a licensing action) to 2nd or subsequent offenders by
allowing them to operate motor vehicles that are equipped with
"ignition interlock™ devices. 625ILCS 5/6-205(h) & 5/11-501(1)

'Comment: There is a conflict in the law. For the same offense, 730 ILCS 5/5-5-3(c)(3) provides for 10 dys of community service
(instead of 100 hrs) in lieu of jail.

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person is "disqualified" from
operating a CMV for not less than 12 mos (12 mos mand) (3 yrs (mand) if transporting hazardous materials) if, while driving a CMV,
they (1) have a BAC/BrAC/UrAC »0.04 (Standards: Grams of alc. per 100 milliliters of blood, grams of alc. per 210 liters of breath
or grams of alc. per 67 millititers of urine.), (2) have any amount of cannabis or a controlled substance in their blood, breath or urine
resulting from the unlawful use of the substance, (3) are under the influence of alcohol or drugs or (4) refuse to submit to a chemical
test or tests for aleohol or drug concentrations For either (1) a subsequent violation or (2) a combination of two violations of any of
the above listed items, the "disqualification” is for life (10 yrs mand); however, there is a mandatory lifetime disqualification if, after
the driver's CDL has been reinstated after the 10 yr mandatory period, they commit another violation as noted above. In addition, a
CMV operator who has any amount of alcohol or other drug(s) in their system must be placed "out-of-service” for 24 hours. 625 ILCS
5/1-115.3, 6-500, 6-514, 6-515 & 6-517
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Other: (continued)

ILLINOIS

Visitation Program. DWI offenders, who are under 21 years
old, may be ordered by the court to participate in a special
visitation program. An offender may be required to visit either
{1) a rehabilitation facility that cares for DWI victims, (2} a
facility that cares for persons who are terminally ill from
alcoholism, or (3) a morgue to observe persons who have been
killed as a result of DWI related accidents. 625 ILCS5/11-501.7
Additional Fees. 1. A fee of up to $30 may be assessed against
DWI offenders for court costs. 55 ILCS 5/5-1101(a) II. 2nd or
sub. DWI offenders must be assessed $100 fee which is used to
finance DWI education programs. 55 ILCS 5/5-1101(d)
Surcharge. Every offender is assessed a surcharge of $4 for
every $40 (or fraction thereof) of a fine imposed. 730 ICLS
5/5-9-1(c) & 625 ILCS 5/16-104a

Special Restitution. A court may order a DWI offender to pay
restitution to the Illinois Secretary of State for any costs incurred
by that official's office in obtaining evidence associated with the
DWI offense. 625 ILCS 5/2-115

Court Costs (Fees). 1. For counties with a population <
180,000: DWI/Misd-$25; felony-$40 705 ILCS 105/27.1(c) II.
For counties with a population > 180,000 but < 3,000,000:
Misd-$50; felony-$80 705 ILCS 105/27.1a(w) & 27.2(w) IIL
For counties with a population > 3,000,000: Misd-$75; felony-
$125 705 ILCS 105/27.2a(w)

EMS Cost. A DWI offender is liable for the cost of any
appropriate emergency response. Such cost shall not exceed $500
per public agency. 625 ILCS 5/11-501(f) & 730 ILCS 5/5-5-3
Trauma Center Fund. A convicted drunk driving law offender
must pay a fee of $25. This fee is deposited into the Trauma
Center Fund and is used to pay for hospital trauma care. 705
ILCS 105/27.6(b} & 730 ILCS 5/5-9-1(c-5)

Crime Laboratory Costs. A convicted drunk driving law
offender must be assessed a fee of $150 to cover the cost of any
chemical analysis that was performed on their blood or urine.
730 ILCS 5/5-9-1.9

Administrative Costs (Fee). A person, who either has been
convicted of or has had their license suspended for a drunk
driving offense, is assessed a $25 fee to defray administrative
costs. 730 ILCS 5/5-9-1(c-5)

Equipment Costs. In addition to any other sanctions, an
offender must pay a $100 fine which is used to purchase law
enforcement equipment related to the "prevention of alcohol
related criminal violence”. 625 ILCS 5/11-501(j)

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to licensing action under the administrative
per se law, may also be subsequently prosecuted for a drunk driving offense. Such subsequent criminal trial does not violfate the
constitutional prohibition against double jeopardy. People v. Dvorak, 658 N.E.2d 869 (I1l. App. 2 Dist. 1995), People v. Fasbinder,
663 N.E.2d 1052 (Iil. App. 4 Dist. 1996), People v. Eck, 664 N.E.2d 1147 (Ill. App. 5 Dist. 1996), & People v. Lopeman, 665 N.E.2d
881 (Ill. App. 3 Dist. 1996) Note: The Illinois Supreme Court has held that a person is not subjected to double jeopardy if they are
prosecuted for a drunk driving offense following a licensing action for a refusal to submit to a chemical test under the impled consent

law. People v. Lavariega, 676 N.E.2d 643 (Ill. 1997)
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Sanctions Following a Conviction for a DWI Offense:
(continued)

Administrative Licensing Actions: Important. See the Special Administrative Per Se Law below and
School Bus Operators on p. 3-151.

Pre-DWI Conviction Licensing Action: See Double Jeopardy on p. 3-149 and the Special Note below.

Administrative Per Se Law: Yes >0.08 (BAC/BrAC See Footnote No. 2 on p. 3-145.) or

Any Amount' of Cannabis, Controlled Substance or
Intoxicating Compound 1st action-3 mos susp™® (not mand)
subsequent action* (w/n 5 yrs)*-1 yr susp (90 dys mand; a
restricted lic. may be issued after this 90 dy period.®) 625 ILCS
5/6-206(a)(31), 6-206.1, 6-208.1(a) & (h) and 11-501.1
Persons Under 21 Years Old. Under a separate admin per se
law, persons under 21 years old, who have BAC/BrAC >0.0¢
but <0.087*® are subject to the following sanctions: 1st
violation-Susp 3 mos (30 dys appears mand Restircted driving
privileges may be issued after 30 dys.); Sub violation-Susp 1 yr
(90 dys appears mand Restircted driving privileges may be
issued afier 90 dys.)® 625 ILCS 5/6-208.2 & 5/11-501.8 Note:
A Judicial Driving Permit (JDP) is not authorized by law,
People v. Schmit, 676 N.E.2d 11 (Ul.App. 3 Dist. 1997)
Important. After a hearing, the State Secretary of State has the
authority to "rescind” this licensing action. 625 ILCS 5/6-
206(c)(3) & 6-208.2(a}

Special Administrative Per Se Law: Under another separate
and independent admin. per se law, 625 ILCS 5/11-501.6, the
State may susp a license where (1) a person has been arrested for

~ any vehicle code violation, (2) there has been an accident that

'As found in the breath, blood or urine "resulting from unlawful use or consumption.” 6235 ILCS 5/11-501.1

2A Judicial Driving Permit (JDP) may be issued after the first 30 days of the susp period have passed. However, the licensing agency,
it appears, can issue a restricted lic. for any part or all of this susp period. A JDP may be issued following either an admin. per se
law violation or an implied consent law chemical test refusal. The court may require a person to only operate motor vehicles that are
equipped with ignition interlock devices as a condition for issuing a JDP. 625 ILCS 5/6-206.1(a) Important: A JDP cannot be
issued to a person under 18 years old. 625 ILCS 5/6-206.1(a}(4)(iv)

*For a case concerning when a person is considered to be a first offender and eligible for Judicial Driving Permit, see People v. Warner,
586 N.E.2d 679 (Ill.App. | Dist. 1991).

40r an admin. per se violation where the person has had a previous DWI conviction or refusal to submit to a chemical test {w/n 5 yrs).
625 ILCS 5/11-500

3If a person is found not guilty of a DWI offense associated with an admin. per se action (where the driver submitted to a chemical test
and was found to have a BAC/BrAC =0.08), the admin. per se action cannot be considered a prior offense in determining enhanced
licensing sanctions for implied consent law refusals or subsequent admin. per se actions/DWI offenses. 625 ILCS 5/11-500
*Comment: Given the language in 625 ILCS 5/6-208.1(h), this restricted lic. may only apply in situations where the driver was
operating a vehicle with a BAC/BrAC =0.08. Le., such restricted driving privileges may not be available in situations where the driver
has "unlawfully” used drugs.

"Standards: Grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. 625 ILCS 5/11-501.8(b)(v)
8A person under 21 years old is not subject to these licensing sanctions if the alcohol concentration was the result of alcohol consumed
either as part of a religious service or as per prescribed medication. 625 ILCS 5/11-501.8(e)

*If a person under 21 years old is convicted of a drunk driving offense, any period of suspension imposed under 625 ILCS 5/6-208.2
for a refusal or admin per se action under 625 ILCS 5/11-501.8 is credited toward the minimum period of revocation imposed for the
conviction, 625 ILCS 5/6-208.2(d)

Special Note: The administrative per se/implied consent law does not viclate a person's constitutional tights to due process of law or
equal protection of the laws, People v. Esposito, 521 N.E.2d 873 (lll. 1988), People v. Gerke, 525 N.E.2d 68 (Ill. 1988), & People
v. Fisher, 705 N.E.2d 67 (Iil. 1998)
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Sanctions Following a Conviction for a DWI Offense:

(continued)

Other:

Post DWI Conviction Licensing Action:
Type of Licensing Action

(Susp/Rev):
Term of License Withdrawal

(Days, Months, Years, etc.):

Mandatory Minimum Term of
Withdrawal:

ILLINOIS

Special Administrative Per Se Law: (continued) resulted in
either an injury or fatality and (3) the driver submils to a
chemical test that indicates a BAC/BrAC =0.08 or the presence
of any amount of cannabis/controlled substance resulting from
unlaw use in their blood or urine. Driving privileges are
suspended as follows: 1st Action-3 mos; an admin. per se action
where the driver has had a previous license suspension for either
(1) a DWI offense conviction or (2) a refusal/admin. per se¢ action
under 625 ILCS 5/11-501.1-1 yr. These suspensions, however,
are not mandatory. If a driver requests a hearing, the State can
modify the suspension order or issue a restricted license for
employment, educational or medical purposes. 625 ILCS 5/6-
208.1, 11-500 and 11-501.6(a), (c) & (¢) Important. A person
subject to this admin. per se law is still subject to the provisions
of 625 ILCS 5/11-501.1. I.e., the driver is subject to license
susps under both admin. per se laws.

I. Under 625 ILCS 5/6-206(a)(1) & 6-208, a person’s license
may be susp/rev for not more than 1 yr if they have "committed"
an off that usually requires license rev (e.g., DWI). l.e., such
action can occur prior o a conviction (see the case cited below)
and may be taken without a preliminary hearing. A post action
hearing is available. The law establishing this type of action has
been held constitutional. People Ex Rel Eppinga v. Edgar, 492
N.E.2d 187 (T1l. 1986) (cert. den., 479 U.S. 914 (1986))

II. Under 625 ILCS 5/6-301.3, the State may "invalidate” a
driver's license based either on a certified court order or as per
administrative rule.

School Bus Operators. A person's privilege to operate a school
bus is canceled administratively for 3 yrs if, while operating such
a vehicle, they either (1) refuse to submit to a chemical test for
alcohol concentration following a traffic offense arrest or (2)
submit to such a test which indicates they were driving with an
alcohol concentration >0.00.! 625 ILCS 5/6-106.1a & 6-106.1b

Rev 625 ILCS 5/6-205, 6-208 & 11-501

1st off-1 yr; 2nd off (w/n 20 yrs)-5 yrs; 3rd off-10 yrs; sub off-
Permanent’ 625 ILCS 5/6-208(b)(1), (2), (3) & (4) Note: A
hardship license may be issued. 625 ILCS 5/6-205(c)

A person, under 21 years old, who is convicted of a DWI
offense, must have their license revoked for 4 mandatory period
of 1 yr.3 625 ILCS 5/6-205(d)

'This sanction does not apply if the alcohol concentration was the result of alcohol consumed as part of a religious service or ceremony

or for medical purposes. 625 ILCS 5/6-106.1a(e)

A "person may not make application for a license” if they have been convicted of a 4th or sub off. 625 ILCS 5/6-208(b)(4)

3Note: After this 1 yr period, such a youthful offender must have their driving privileges restricted for at least 1 additional year. If
the person is still under 21 year old after the expiration of the 1 yr restricted license, restricted driving privileges may be granted in
12 month intervals uritil the person reaches 21. 625 ILCS 5/6-205(d)
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