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The manufacturer recognizes that the ECO light has come on in the consumer’s
vehicle and states that they are continuing to address the concern. They argue,
however, that it is not a substantial impairment to the use, safety or value of the
vehicle. The manufacturer’'s representative pointed out that the consumer
drives over 20,000 miles per year and that the vehicle has been out of service
only one day for each repair attempt. The manufacturer representative also
states that Kia will continue to honor the warranty.

A vehicle test drive and inspection were conducted on the date of the
arbitration. At the time, the ECO light was illuminated. The arbitrator drove the
vehicle for about 20 minutes both on city streets and on the highway, A
hesitation was noted on acceleration at about 45 mph while entering traffic.

While the manufacturer’s representative stated that the ECO light should not be
coming on because the consumer’s vehicle is not equipped with ECO mode, it
appears that it does in fact have an ECO mode or that at least something is
affecting the vehicle's acceleration when the ECO light is illuminated. The
consumer credibly testified that acceleration decreases when the ECO light
comes on. Hesitant acceleration was also observed during the test drive at the
time of the arbitration.

As to the button issue, the manufacturer peoints out that the Kia model owned by
the consumer is not equipped with a button to turn the ECO feature on and

off. The Active Eco button that would permit the consumer to turn off the ECO
drive mode is an optional feature. It was not part of the standard features on
the consumer’s vehicle. The manufacturer provided a vehicle sticker and
printout of options in support the assertion that the button is an option that was
not on the consumer’s vehicle.

I find that the "Economy drive mode coming on by itself” is a defect in materials
or workmanship covered by the manufacturer's new vehicle warranty. The lack
of a button to turn it off is not.

The "Economy drive mode coming on by itself” is a nonconformity as described
in the Florida Lemon Law as it substantially impairs the use of the vehicle. The
use of the vehicle has been impacted by the five out of service days in less than
four months. In addition, the consumer brought the vehicle to the dealership
one additional time on December 5, 2019 and was turned away by a KIA Service
employee who said he had no answer for her because the tech line had not
gotten back to him. If the consumer were to keep the vehicle, there is reason to
believe it would be out of service many more days as the manufacturer
continues attempts to repair the issue. This constitutes a substantial
impairment of use of the vehicle. The drivability also impacts the use of the
vehicle. The vehicle's hesitation to accelerate when pulling out onto a highway
or at an intersection also constitutes a substantial impairment of use of the
vehicle.

The Florida Lemon Law requires repurchase of a vehicle only if the
nonconformity causes the vehicle not to conform to the warranty. In this
instance it has. Therefore, repurchase is appropriate,

Question 4
Please address the following aspects of your state's lemon law below:

d
During the applicable time period specified by this state's lemon law, the vehicle
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has been out of service by reason of repair to vehicle problems for a cumulative
total of how many days?

5

b Has the standard for a reasonable number of repair attempts under this state's
lemon law been met? (Yes or No)

yes

€ Please explain how you reached this conclusion.

The Lemon Law provides a presumption of a reasonable number of repair
attempts when the same nonconformity has been subject to repair at least three
times. The ECO light issue has been subject to five repair attempts. Therefore,
the consumer is entitled to this presumption of a reasonable number of repair
attempts.

Repair Attempts:

1. September 18, 2019 - Statement signed by Service Advisor, dated October
17, 2019 (1 day out of service)

Complaints - ECO mode coming on, could not locate button to turn it off
Service - Not annotated on Invoice No.

I find that this constitutes a repair attempt under the Florida Lemon Law even
though there was no adjustment of replacement of a component because repair
was justified based upon the subsequent service to the vehicle for this issue.

2. October 17, 2019 - Statement signed by Service Advisor, dated October 17,
2019 (1 day out of service)

Complaint - Customer does not like that vehicle goes in and out of ECO and
Sport modes

Service — Not annotated

[ find that this constitutes a repair attempt under the Florida Lemon Law even
though there was no adjustment of replacement of a component because repair
was justified based upon the subsequent service to the vehicle for this issue.

3. Invoice No. - October 23, 2019 (1 day out of service)
Mileage - 34,363

Complaints = ECO light will turn on and sometimes the Sport light will turm on
Service - opened tech line with KIA

4, Invoice No. NGNGB - rcvember 27, 2019 (1 day out of service)
Mileage - 36,259

Complaints — ECO light is on and the vehicle is not equipped with ECO drive
mode

Service - reset factory drive mode

5. Invoice N-DF December 31, 2019 (1 day out of service)
Mileage - 38,736

Complaint = ECO light on when vehicle is not equipped
Service — reset ECO light and reopen tech line for symptom pending permanent
resolution
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d 1Is this consumer entitled to a repurchase or replacement under all other
provisions of this state's lemon law [i.e., eligible consumer, eligible vehicle,
applicable time frames (if any), notice provisions (if any), reasonable number of
repair attempts, etc.]? Please explain how you reached this conclusion.

This vehicle is covered by the Florida Lemon Law as it is

' rily
for personal use and registered in the State of Florida to W the

purchaser of the vehicle,

The Lemon Law Rights Period is the period ending 24 months after the date of
original delivery of the vehicle. According to the documents and the testimony,
the vehicle in this case was delivered on March 3, 2018, Therefore, the Lemon
Law Rights Period for this vehicle would run until March 2020 and all repair
attempts were performed within that period.

It is presumed that a reasonable number of repair attempts have been made if,
during the Lemon Law Rights Period, the vehicle has been out of service by
reason of repair of one or more nonconformities for a period of a total of 30 or
more days, exclusive of downtime for routine maintenance. According to the
repair records provided, the consumer’s vehicle was out of service for 5

days. Therefore, the consumer is not entitled to this presumption of a
reasonable number of repair attempts.

The Lemon Law gives the manufacturer the right to a final repair attempt after
there are three repair attempts for the same nonconformity. After three
attempts have been made to repair the same nonconformity, the consumer must
give written notice to the manufacturer of the need to repair the

nonconformity. In this case, the manufacturer was provided the requisite notice
on January 6, 2020 of ECO light issue. While the manufacturer contacted the
consumer on February 4, 2020 requesting the opportunity for a final repair
attempt, the consumer did not respond. Kia was provided with the opportunity
for a final repair attempt but failed to provide the request within the 10 day
response period allowed under the Florida Lemon Law. The requirement for the
manufacturer to be given a final repair attempt does not apply if the
manufacturer does not properly respond to the consumer within 10 days of
receipt of the consumer's notice.

Question 5
State your decision (i.e. Repurchase, Replacement, Interim Repair, Denial) and
explain why it is appropriate.
Repurchase.

Pursuant to Florida lemon law, if a manufacturer cannot conform a vehicle to its
warranty by repairing any nonconformity after a reasonable number of repair
attempts, the manufacturer must either repurchase or replace the vehicle. The
consumer has a right to choose repurchase rather than replacement. In this
case, the consumer has chosen repurchase of the vehicle.

I find that the manufacturer has been unable to conform this vehicle repair the
economy drive mode nonconformity after a reasonable number of repair
attempts and must repurchase the vehicle.

Question 6
If awarding a repurchase or replacement:

a Show the formula you used for making a reasonable use deduction and the amount
deducted, or explain why no reasonable use deduction was madae.

$19,495 less $2,500 rebate = $16,995 purchase price

(41,413 current mileage - 23 mileage at purchase) 41,390 divided by 120,000 x
16,995 purchase price = $5,861.85
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b List any damage to the vehicle beyond normal wear and tear, and explain how you
arrived at any amount deducted for the damage.

none

¢ If you've decided not to award all collateral or incidental charges that were
requested on the Agreement to Arbitrate, please indicate your reason for doing so.
n/a

Question 7
The following materials and documents ware submitted by the parties as part of
this arbitration. Those marked with an asterisk ("*") were relied upon by the
arbitrator(s) in making a decision in the case

a Materials/Documents Submitted by Customer
*BBB Customer Claim Form
*Florida Motor Vehicle Registration
Florida Automobile Insurance Identification Card
*Consumer's Written Statement
*Buyer's Order, Agreement & Information Form
Retail Installment Contract
Power of Attorney for a Motor Vehicle
Odometer Disclosure Statement
US Gap Guaranteed Asset Protection
Application for Certificate of Title
Limited Motor Vehicle Service Agreement
*2018 Forte Vehicle Sticker
Fla. Stat. Section 681.104 printout (provided at hearing)
Office of the Attorney General, Florida New Motor Vehicle Arbitration Board,
Quarterly Case Summaries (provided at hearing)
*Invoice No. - September 18, 2019
*Statement, dated Qctober 17, 2019
*Invoice No. October 23, 2019
*Invoice No. November 27, 2019
*Kia Business Card, signed on back December 4, 2019
*Invoice No. December 31, 2019
Ermail printout, January 28, 2020
*Motor Vehicle Defect Notification
*Domestic Return Receipt
*Email printout, January 2, 2020, ODT
*Email printout, January 2, 2020, Thanks for Letting Us Know About Your
Vehicle
*Email printout, January 20, 2020, Welcome to the NHTSA Recall Notification
System
*Email printout, January 22, 2020, BBEB Auto Line Notification
Email printout, February 4, 2020, _ case # || GG
*Agreement to Arbitrate
Email Printout, February 3, 2020, Follow up to ODI Complaint
DOT Auto Safety Hotline Vehicle Owner’s Questionnaire
*Manufacturer Response Form
*Owner's Manual Page 5/29
*Printout regarding Forte Sedan LX
*2018 Forte LX Sticker

v. T-Mobile USA printout
Know How Printout

Internet printout, 4 pages
Regional Acceptance Corporation Statement
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b Materials/Documents Submitted by Manufacturer
*Manufacturer Response Form

Question B
Please identify the mileage on the vehicle at the time of the hearing/inspection:
Mileage at time of arbitration was 41,413, Mileage at time of delivery was 23.

CAEE:_ Customer:

Arbitrator: Pamela Moine Date: 02/26/20









