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New York State Deparuncnt of Motor Vehicles
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1|21z |23 1 [of2|= T-1 Np9508 7811/11

Pitefpe R e o ] . Not Required) sw%’é%"@,m

DEAL ON (Print Name and Address)

Rruﬂ';wick “arlﬁy—ﬁavlﬂson 1130 dYposick =D "\roy

MY 12120

e
PRIOR OWNER INFORMATION (Print Name and Address Source of Ownership)
- Warlzy-Davidson “otor Company ™ilwaukee 7T

Date of
Sae 7/11/11

Date of
Puchase 5/13/11

ODOMETER DISCLOSURE STATEMENT

Federal and state laws require that you state the mileage of the velncle described on this oemﬁwle when transferring ownership. Failure to do so, or not
telling the truth about the mileage may result in fines and/or imprisonment.

The odometer on the vehicle described above has: [ | Sdigits [X] 6 dlgus. not including tenths

] certify that, to the best of my knowledge, this odometer reading reflects the “ACTUAL MILEAGE” of the

vehicle described above.
31 cenify that, to the best of my knowledge, this odometer reading “EXCEEDS. MECHAN{CAL LIMITS.”

D I certify lhat.. to the best of my knowledge, this odometer madmg is “NOT THE ACTUAL MILEAGE WARNING: ODOMETER DISCREPANCY."

ODOMETER READING

(no tenths)

. (DEATER CERTFICATION:

DEALEB(or authorlzed muve) (SIGN fult name}

@«7%62@7%

+ {certify: The vehicte described above was sold to the pun:hasa: on the date indicated. At the time of delivery the purchaser was entitled 10 register the vehicle. This vehicle complied with equipment
; irements of the Cammissioner’s Regulations. At the time ‘of delivery, such equipment was in condition and repair to render satisfactory and adequate- service on the public highway under nocmal use.
pment c:rt-!’ cnlum does not appIy toa vch.vclc sold as'new, wholesale, or salvage. All New York State and local taxés: due as a result of this sale have been collected fmm the purchaser. False
e pursuant to Section 210.45 of the Penal Law.

MV-50 (03/04)

full.name of dealer or a
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1130 Haosiok Bd_NY 7 Troy. NY 12180
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! - | Dealer , ane
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| Ph: (518) 278-1145 - Fax: (518) 279-0825 e
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— 7P /11
____ﬂ_
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MAKE MODEL
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| AGREE THAT THE BALANCEWILL BE PAID'BY[] CASH, [(JCASHIER'S CHECK, OR BY THE 'EXECUTION OF A l:lRETA!L !NSTALLMENT
CONTRACT, OR-A SECURITY AGREEMENT AND ITS ACCEPTANCE BY ‘A FINANCING AGENCY. .

The terms and conditions on both the face and reverse side of thus bili of sale comprise the entire agreement pertalnlng to this.

purchase and no other agreement of any kind, verbal understanding or-promise whatsoever will be recognized. ‘Upon’ failure or.
refusal of the purchaser to complete this agreement for any Teason, all or part of the wsh deposnt may be retained as liquidated

damages. The purchaseroertlﬂes helshe isoﬂegalage andhgrel nts and ng dot ceipnt o oby of this b lI of sale _
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Harley Davidson Class Action Lawsuit - Burns & Overheating Page 1 of 4

Just another WordPress site

Harley Davidson Burn Lawsuit

Harley Bikers Proceedmg with Lawsuit Against Harley Davidson

Personal injury law firm Owen, Patterson & Owen is currently representing victims of Harley-
Davidson motorcycle burn injuries. .

Four California bikers claim their Harley Davidson motorcycles were defectively designed because
their engines ran so hot as to pose a constant danger of being burned and were therefore not fit for
their intended use. Phillip Johnson, Jimmy Aldridge, Matthew Weyuker and Randy Vandermolen
alleged that Twin Cam engines in Harley motorcycles were prone to overheating and have resulted in
burn injuries to their legs. The bikers aiso claim that transmissions on models manufactured since
2006 also came with defective speed transmissions.

The complaint alleges that since 1999, Twin Cam 88, 96, 103 and 110 cubic inch engines in Harley
motorcycles produce severe, excessive heat causing clothing to catch on fire, burn injuries and the
danger of burn injury to riders and passengers as well as overheating causing premature engine wear
and is in models manufactured after 2006, transmission failure.

One of the bikers says that Harley has recommended several fixes, but he doesn’t feel he should have
to pay for the extra work on his fairly new bike.

“Plaintiffs sufficiently allege that the engine defect is material because a reasonable consumer would
change his behavior if he knew that the engine heat can cause burns and that the transmission would
require numerous repairs or replacements,” U.S. District Judge John Mendez Mendez wrote.

http://www.opolaw.com/cases/harley-davidson-burn-lawsuit 7/23/2012
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-

Greg Owen, a partner at Owen, Patterson & Owen and one of the lawyers representing the plaintiffs
in this case, states, “Harley Davidson has known about this problem from the early 2000s and has the
technology to fix it, but has chosen to sell tens of thousands of touring bikes here in California
without disclosing this known defect. When Harley customers complain to Harley’s dealers after
purchase, Harley’s response is that’s normal and it refuses to offer an effective fix to the problem.”

The recent ruling allows the case to move forward, and Harley Davidson will now face Class Action
Certification process at the end of the month.

Class members are encouraged to contact us for more information, by calling .

Whether your case involves a settlement or going to trial, our law firm is committed to getting results.
We enlist industry experts and trusted medical professionals to make it clear that you deserve every
bit of compensation we are asking for.

Start With a Free Consultation. Call us at or send us an to schedule a meeting to discuss your
potential motorcyele injury incident and how our experienced attorneys can help.

1150 South Olive Street #2000 | Los Angeles, CA 90015 |
16000 Ventura Boulevard | Encino, CA 91436 |
23822 W. Valencia Blvd #201 | Valencia, CA 91355} |

44130 10th Street West | Lancaster, CA 93534 |

-
a8
. =
-

http://www.opolaw.com/cases/harley-davidson-burn-lawsuit 7/23/2012
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Ads by Google » Harley Davidson »
AMSOIL - Certified Dealer

Free Catalog. Don't Pay Retail
No minimum. Buy online. Fihtcu
www.acehioil.com

Harley Davidson »

harley davidson fihtcu

Victory® Official Site 2007
Explore & Find Information On
Victory Motorcycles. Leam More.

victorymotorcycles.com Ads by Google
Motorcycle Lifts 3 Models

Used Harleys for Sale - Starting at $525 with 10GA

Search our Huge inventory of Steel Ships Next Day or

Used Harleys. Trades Welcomed. Pickup Locally! -

www.LaconiaHarley.com

Best Bike for New Riders

ABS, Upright Position, 74 MPG

From $79/mo + $500 Bonus Bucks

www.maxbmwmotorcycles.comn
NAAutcEquipment.com/Motorcycle
-Lift

2012 Ford F-150 - Can
Haul More Cargo and Tow
More Weight than Any
Other Competitor. -
www.Ford.com/F150
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Hariey Davidson Flhtcu 2007
Consumer Complaints
- . Purchase
Fail date _ miles occurences. date
ENGINE AND ENGINE COOLING
02/1372008- 12500
Engine knocks and kicks backs,
on staring and when
accelerating,has been worked
on several times, by harley
davidson dealer. the problem
i've been told is the
compensator sprocket and
assembly . through many
forums and talks with other
harley riders that have had the
same problems, the fix to the
preblem according to people
who have researched the
compensator is for it to be
replaced with the screaming
eagle compensator part
#40274-08.1 this is not recalled
or repaired by harley it canbe -
very expensive for the owner to
repair approx. 600.00 dollars -
. but more important the )
compensator can come apart
 possibly busting the primary
case letting oil to spill on to road
. and tires which could cause an -
accident and possibly hurting
someone or worse killing
. someone
:02/13/2008. 12500 :
‘ : Engine knocks and kicks backs,
. on starting and when
_ accelerating,has been worked
on several imes, by harley .
davidson dealer. the problem
i've been told is the
compensator sprocket and
assembly . through many
¢ forums and talks with other .
harley riders that have had the :
same problems, the fix {o the
problem according to people
who have researched the
compensator is for it to be
replaced with the screaming
eagle compensator part
: #40274-08.1 this is not recalled -
or repaired by harley it can he ;
: very expensive for the owner to :
repair approx. 600.00 dollars
; but more important the _
: compensator can come apart -
. possibly busting the primary -
- case letting of to spill on to road
: and tires which could cause an
accident and possibly hurting
someone or worse killing
: someone
-02/13/2008 12500 ’

" Engine knocks and kicks backs,
on starting and when

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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accelerating,has been worked
. on several times, by harley
davidson dealer. the problem
i've been told is the
compensator sprocket and
assembly . through many
forums and talks with other
harley riders that have had the
same problems, the fix fo the
problem according to people
who have researched the
compensator is for it to be
replaced with the screaming
eagle compensator part :
" #40274-08.if this is not recalled .
* or repaired by harley it can be
- very expensive for the owner to
repair approx. 600.00 dollars
but more important the
~ compensator can come apart
possibly busting the primary
. case letting oil to spill on to road:
" andg tires which could cause an -
- acgident and possibly hurting
someona or worse killing
: someone :
-021372008 12500: : :
: ' Engine knocks and kicks backs, :
on starting and when :
' acceterating,has been worked .
©  onseveral times, by harley
davidson dealer. the problem :
i've been told is the
compensator sprocket and
assembly . through many
forums and tatks with other
- harley riders that have had the
same problems, the fix to the -
problem according to peopte
who have rasearched the
compensator is for it to be
replaced with the screaming
: eagle compensatorpert
| #40274-08.if this is not recalled ;
. or repaired by harley it can be :
: very expensive for the owner to .
repair approx. 600.00 dollars
: but more important the :
‘  compensator can come apart
~ possibly busting the primary
- case letting oil to spill on to read;
. and tires which could cause an :
accident and possibly hurting :
someone or worse killing
: ; someone
.02/13/2008. 12500: : :
. Engine knocks and kicks hacks, |
' on starting and when :
. accelerating,has been worked :
on several imes, by harley
! davidson dealer. the problem
i've been told is the : :
compensator sprocket and i
assembly . through many |
. forums and talks with other
. harley riders that have had the
- same problems, the fix to the
problem according to people
who have researched the

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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compensator is for it to be
replaced with the screaming
eagle compensator part
#40274-08.if this is not recalled
* or repaired by harley it can be
' very expensive for the owner to
repair approx. 800.00 dollars -
but more important the
compensator can come apart
possibly busting the primary -
_case letting oil to spill on to road:
: and tires which could cause an -
accident and possibly hurting
someone or worse Killing
someone
.02/13/2008: 12500 .
Engine knocks and kicks backs,
on starting and when :
accalerating,has been worked
on several times, by harley
davidson dealer. the problem
f've been told is the
compensator sprocket and
assembly . through many
~ forums and talks with other
- harley riders that have had the
. same problems, the fix to the
problem accerding to people
who have researched the
compansator is for it o be
replaced with the screaming
: eagle compensator part
: #40274-08.if this is not recalled
. or repaired by harley it can be :
' very expensive for the owner to :
repair approx. 600.00 doliars
: but more important the :
. compensator can come apart
possibly busting the primary
' case letling oil to spill on to road
. and tires which could cause an -
accident and possibly hurting |
someone or worse killing .
someone :

'08/02/2008 14205 1

: . 2007 harley-davidson twin cam '
engine has excessive heat.

whenever air temperature

- exceeds 95 the air cooled
. engine does not cool properly.
- due to excessive heat from -
: engine, the back of my legs are

© getting extremely hot itis
- difficult to concentrate when this’
: : happens. *ir '
082212007 1 | 1 :05/21/2007:
' {2007 harfley-davidson ultra -
. classic (fthtcu) with 96 engine
runs exceedling/dangerously
hot to the point of possible
bums inflected on inner thigh
area of legs. "tr X

06012007 1 0s/012008

The situation:on a motorcycle,
. drivetrain failure at typical
operating speeds could very
weli mean severe injury or

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/2312012
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death of the rider. abnormat
~ heat or noise coming from the
motorcycle'’s drivetrain are not
issues to be ignored by a
prudent rider or by the
- manufacturer of the motorcycle.
.for example the drivetrain on my.
2007 fihtcu is excessively noisy -
when operated in 5th gearat .
normal rpms. this implies
excessive vibration and/or
abnormal wear occurring
| somewhere within the system.
in addition, the drivetrain runs
so hot as to present a bum
hazard to the rider and
- passenger even when properly
dothed. it is well known that -
- excessiva heat will contribute to
longterm problems with any -
‘ drivetrain, increasing the
- likelyhood of failure. what hatrley
_ davidson has done: to date, the
- only hal-hearted solution to
" these maladies offered by the
harley davidson motor company
. has been the torque smoothing
download which accomplished
- nothing when installed on my :
1 bike. hd has asserted that the -
. noise and heat are normal. on
. the contrary, many 2007 hd
. units do not have these issues, :
thus they are clearly not normal,
they are certainly common
i problems, however. many
owners have resorted to costly
. aftermarket solutions such as
. replacement gearsets and fuel °
management systems af
. installed a their own expense. i |
: essence, hd has offloaded their .
: responsibilities onto their
" customers. what hd shouid do:
- bd should issue arecall. hd |
; should retrofit all affected 2007
: models with the ids :
: rubbermount rear sprocket (now:
. standard on the 2008 touring
' models) to reduce drivetrain
. vibration and wear. they should -
* also provide adjustments andfor;
: modifications as needed to the °
* fuel system to reduce drivetrain
heat. they should extend the
i wamanty of all affected 2007
‘ :  motorcycles appropriately. “tr :
:06/25/2007 ) 1 .09/20/2006

: Purchased a fihfcu in sept. 06. -
:since day 1 i felt intense heat on:
my thighs and the weather :

wasn't even hot { in 60's). hd |
" rep and dealers stated bike is .
‘ running lean due fo epa
' reguiations and i need to install, -
" at additional cost, as.ert and !
: stage 1 kit to make it run cooler. . |
‘on may 25, 2007, my passenger’ i

and myself were in traffic

- moving about 20 mph and we

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/232012
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0442412007

could fesl the heat. at around 5
mph the heat was getting so
unbearable my passenger had
to put her right leg on my lap.

. after a couple of minutes i had
© to pull over on the expressway

because of the heat. my

* passanger checked her leg and
- it was so red and buming thati :
had to administer first aid cream

on her leg. i checked the bike -
temperature with a surface
temperature device ( whichi
always carry on this bike) and it
was above 450 degreas! does
someone have to have a

serious or fatal accident and get'
- the media's attention before this

problem is rectified! i hope not!
. *u-

200 27 081712008

This is the follow-up relating to

. the complaint i filled on march |
.6, 2007 (odi number) 10184521. -
. again, we stopped at a harley
. davidson dealer on ourtripto -
california with our friends, this

* time san juan capistrano. the .
mechanic stated that we had -

' some serious heating problems.

pipe discoloration, excessive

heat, but they do not have a
dyna. he recommended a

dealer that wasn't open for 3

- more days, that wasn't going to '

work. we then had to stop at

quaid harley davidson on the

way home, because of these
problems. after coming back
from california again and

' experiencing excessive heating :

issues, we thought harley

: davidson would fix the problem. |
‘ we brought our bike to hacienda:
- harley davidson in scottsdale,
' az the following moming with :

massive discoloration

. (blackidark browm) on the pipes{

not including the biue and

yellow ones (from the day we

drove it home from the

" dealsrship) and oil that was so -

thick, your figures stuck

together. i then contacted harley .
_ davidson and spoke to deb. she:

stated that their (harley

* davidson) rep was going to look :
. atthe bike. sowe leftit atthe
. dealar for two weeks. the harley

davidson rep states that the
bike is just fine and that we
need to take off the lowers.

 also, we were informed that the -
: race tuner that we were told to -

' purchase at $500.00 plus

¢ $500.00 instaliation would void -

the wamanty on the motor if

there was a problem. this is

S000 wrong. we now have to
pick up a bike that injuries

hitp://www.fags.org/car/harley-davidson-fihtcu-2007/engine-and-engine-cooling/

7/23/2012
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riders. we live in arizona, which
there is a lemon law, however,
we do not know if it applies.
probably not. our only other
recourse is to sue harley
davidson. what to sue them for?
i do not know, but i have a
$37.800.00 bike thatimake a -
payment of $700.00 monthly on
that we are scared to ride. we
have personally put nothing on
this bike, and it is a bomb
waiting to explode. "jb
08/20/2006° 5 50 08/0472006
{ purchased a 2007 harley
davidson flhteu in august 20 06.
' i immediately noticed a
tremendous amount of heat
coming from the rear cylinder. .
when the air temperatura got
. over B degrees it was virtually
impossible fo ride at low
speeds. several complaints to .
the dealership failed to resolve
: the problem. after purchasing a
heat gun i began to monitor
. engine temperatures. the rear
cylinder routinely topped 400 -
‘ fahrenheit, the front ran 70 to 80
degrees cooler. in march 29007 .
- i contacted customer service &
afler much arguing it was
agreed that an area
' representative would look at my
! bike. on april 3rd i dropped the :
. bike off at the dealership. when
-itumed off the engine i checked”
. temperature with the heat gun,
_ the rear cylinder read 430*, the
. front was 350*. the outside air
. temperature at the time was .
- about 50 degrees. the next day i
" was informed by the dealership |
! that the factory representative
- determined everything to be
+ within specs. once again it was :
suggested that i remove the
. lower fairing and install a race |
' tuner and different mufflers. this
¢ had been suggested earlies by :
. the dealer, and i was quoted a
¢ price of $1,500.00. hardly a
. reasonable solutionfora
; problem i did not create. sitting -
atop a 400 degree engine in |
. summer heat was a daunting !
: task. last year when
. temperature reached the 90's
i the bike sat in my garage. the -
| failure of harley davidson to in
any way acknowledge there !
was a problem, in spite of
motorcycle magazines & i
websites with fots of i
complaints,was very :
: disappointing.*ak :
03/06/2007° 200 20 -08/17/2006-
* We purchased our motorcycle :
- in august of 2006. after nding it

hitp://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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putled the bike over to the side
of the road and shut it down. i

waited for a while and restarted
it. the oil pressure seemed ok

and the engine was quiet. the

sama thing happened three

times before i got home. i called |

- my local harley dealer and they

: f've heard this is a problem with

picked my bike up and took it to .

their shop. after they stripped

the engine down and checked it:
. out they told me the crankshaft :

runout was way bayond spec

and was starting fo wipe out the .

oif pump. the bike had 5,000

miles on it. it was bad enough
- that harley davidson decided to

replace the complete engine.

" the new 96 cubic inch engine.

0528/2007:

tr

800, 1 10/07/2006

. The heat generating from the -

engine and exhaust on to the

: ider’s legs and seat and also fo

* jeans on the left rear exhaust :
' heat shield. after experiencing .
- this a number of times i added °
" an additionel aftermarket heat -
. shield, which has helps some,
i but now this heat shield on the °

left side is melting and bubbting. :

© when stopped at traffic lights, i -

the passenger's legs is
extremely high. i have on
repeated times, left bumed

i also can not sit on the seat

have to standup. the heat
transferring up through the
bike's seat is so intense i am

- sure that i wilt end up with bums

¢ onmy bottom forward area ifi ;
¢ remain seated. this same heat :
i Is transferred to the passengers |

* riding down the road. i feel as if
! harley davidson, in their quest !

- leaned out the engines, which
'have disregarded the safoty and

- exhaust and/or engine heat, or -
i be injured by being distracted :

: program, end they also tell me :
. the engine temperature is in the :
" harey-davidson specs. this may !
i be true, however, there is still a

feet and legs, more so when

to meet epa guidelines have
generates intense heat, and

comfort of the rider and
passenger. this creates an

¢ unsafe condition in which the
i rider and passenger are either :

going to get bumed by the

with consently adjusting
themselves while Fiding the

bike, i have taken the bike to -

the dealer for service on a
couple timas to check on the
heat problem. they did add a

heat management upgrade

problem with the amout of heat

http://www_fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/

7/23/2012
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for a while the first day out with
some friends visiting from
california the rear engine,
cylinder got unbearably hot.
there where points that we
. wanted to jump off the :
. motorcycle. we took pictures of -
the burns it caused and sent
. them to harley davidson. i still
have them. the dealer and
harley davidson stated that we
woukl have to take off the
lowers and that should cure the -
problem. however, now it is
getting hotter and coming home ;
frorn a road trip in 80 degree
weather, we couldn't stand still -
at a stop light without turning off
- the bike. we then contacted the -
- dealer and they tokd us the only -
way to get rid of the heating
issue is to purchasa a race
tuner for an additional
$1000.00. the buming is
* intense. this is a manufacturing
issue, not one that the
°  consumerss problem. they .
. (harley davidson) are aware of :
the itssue and have done -
: nothing to fix it, except to offer :
. something else to purchase. is !
i this intentional? with malice? do -
* not care? why is somebody not
i making them fix this? also, the |
. Pipes were bumed so bad that
© we sentpiciures to harley !
davidson of the intense
coloration, they said nomal
coloring. this is not our first
- motorcyle. we traded inan 03 |
: screaming eagle road king, that -
. had a bigger motor, but never -
had a heating issue. we
wouldn't had bought this
motorcycle if we knew then
what we know now. *jb

. 2007 harey davidson flhtcui,
' expenencing intense heat from :
. the right rear cylinder, when the :
. bike is stopped in trafficitis
¢ unbearable, i am fearfui it will :
: burmn the underside of my right
i thigh. discussed with the dealer |
and was told, there is nothing
that can be done. it was
suggested that i remove the
¢ lower fairings, but this had no .
- effect on the heat when the bike :
' was stopped. asisaid,iam
. afraid i wit! be burned by this. -

. nm !
ENGINE AND ENGINE COOLING -
11/15/2008. 1
|

- As i was riding down the road at .
approx. 50 mph in 5th geari !
noticed a drop in oil pressure -

and a noise from the engine.

http://www fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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and the possibility of injury to
the rider and passenger. '
~ ENGINE AND ENGINE COOLING -
ENGINE - - GASOLINE

0300722007 1 030772007
Englne runs exnesrvely hoton

the rear cylinder. temp.
difference of 100 degrees. "tr -

~ ENGINE AND ENGINE COOLING -
EXHAUSTSYSTEM

osumrzooa 14000 1

Heatfrom the rear exhaust is 50

* intense that it caused bums to -
* my wife with her feet on the

. passenger footboards as

. designed. caused bums to the
Jinside of my nght thigh. *ir

08/152007 8 100 0&N 6/2007
o Harley exhaustternp is hoL jb
081032007 822 1 0772012007

Exoesswe heat from engine and:
exhaust makes riding the
motorcyche unsafe in heavy
¢ traffic and could lead to injury -
. from bums or a loss of control. .

'tr

:rowzarzoo-r 10, 3B 0311812007:

Extreme heat fnom exhaust and ;

: engine bums riders thighs and
. passengers feet and lower leg.
; this causes a comfort issue
; which then becomes a safety
hazard as you constantly have
 to shift your position so you will ‘
not bum yourself *tr :

::09-’151'2006 10 1 0952006

. The srf.uahon on a motorcycle,
drivetrain failure at typical
operaling speeds could very
well mean severe injury or
: death of the rider. abnormal
i * heat or noise coming from the
; . motorcycla's drivetrain are not :
°  issues to be ignored by a
: prudent rider or by the
' manufacturer of the motorcycle. -
 for example the drivetrain on my.
[ 2007 fihteu is excessively noisy |
whean operated in gear. this
. implies excessive vibration
- and/or abnormal wear occurming :
- somewhere within the system. '
. in addition, the exhaust runs so
: hot as to present a burmn hazard :
- to the rider and passenger even
when properly clothed. while
riding even in winter
temperatures i sustained a
:  severe bumtomy leftleg,
* leaving a permenat 4 scar. itis -
- well known that excessive heat |
will also contribute to Jongterm | '
problems with any drivetrain,
increasing the liketyhood of
failure. what hariey davidson

http://www.faqs.org/ca:lharley-davidson—ﬂhtcu—Z007/engineoand-engine-coolingl 7/23/2012
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osiazo07 4T oainir2006.
" 1 purchased peace officer ultra -

04/2412007; 200 27  :08/1772006

has done: to date, the only half-
hearted soiution to these
. maladies offered by the harey
davidson motor company has
been the torgue smoothing

. download which accomplished
nothing when installed on my
bike. hd has asserted that the

" noise and heat are normal. on .

the contrary, many 2007 hd
. units do not have these issues,

. thus they are clearly not normal. -

;. many owners have resorted to
costly aftermarket solutions

" such as replacement gearsets

" and fuel management systems
. all installed a their own
expense. i essence, hd has

. offloaded their responsibilities

- onto their customers. what hd
should do: hd should issue a
recall. hd should retrofit all

' affected 2007 models with the
ids rubbermount rear sprocket

{now standard on the 2008
touring modsls) to reduce

| drivetrain vibration and wear.

they should also provide
adjustments and/or

. modifications as needed to the
* fuel system to reduce drivetrain ;

heat. they should extend the
wamanty of all affected 2007

classic model, i also own a
2005 sportster. the ultra was

' dangerously hot on the left side '
¢ above the exhaust, where keft

leg sat by design. i’ read the

© other posts and felt hd needed

to address this. the latest hd

magazine simply suggests to

wear heavy pants. very

disappointed with this design :

flaw. hd was offering a

! reprogramming that shut off the
; rear cylinder at parade speeds. :
again, i believed the exhaust

was the problem, and also

- checked myself at long lights to :
make sure pants were noton

firet "ak

¢ This is the follow-up relating to
© the complaint i filled on march !
-6, 2007 {odi number) 10184521..
* again, we stopped at a harley -
. davidson dealeron ourtripto
i california with our friends, this °

time san juan capistrano. the |

mechanic stated that we had

‘ some serious heating problems. -
! pipe discoloration, excessive :

heat, but they do not have a
dyna. he recommended a
dealer that wasn’t open for 3
. more days. that wasn't going to

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/
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work. we then had to stop at
quaid harley davidson on the
way home, because of these
problems. after coming back
from california again and
' experiencing excessive heating
{  issues, we thought harley
- davidson would fix the problem.
: we brought our bike to hacienda-
. harley davidson in scottsdale,
. az the following moming with -
massive discoloration ’
* {black/dark brown} on the pipes
. notincluding the blug and .
yellow ones (from the day we
drove it horne from the
dealership) and oil that was so -
thick, your figures stuck
- together. i then contacted harley:
- davidson and spoke to deb. she
stated that their (harley
davidson) rep was going to look
. atthe bike. so we leftit atthe
- dealer for two weeks. the harley :
. davidson rep stafes that the
bike is just fine and that we
. need to take off the lowers,
. also, we were informed that the
‘ race tuner that we were told to :
purchase at $500.00 plus
. $500.00 installation would void |
' the warranty on the motor if
there was a problem, this is
S000 wrong. we now have to
pick up a bike that injuries
! riders. we live in arizona, which |
i there is a lemon law, however,
we do not know if it applies.
probably not. our only other
. mecourse is to sue harley |
i davidson, what fo sue them for?
:  idonotknaw, butihavea
. $37,800.00 bike that i makea -
; payment of $700.00 monthly on ;
: that we are scared to ride. we
. have personally put nathing on .
i this bike, and it is a bomb
wamng to exp!ode jb

" ENGINE AND ENGINE COOLING -
EXHAUST SYSTEM - EMISSION
CONTROL _

12/082006; 1 1 (12/06/2006
‘ : 2007 fihtcu harley davidson
: funs so hot it cooks your legs.
dealer says this is due to fed
emission. *tr

" ENGINE Aﬂb ENGINE COOLING -
' EXHAUST SYSTEM - :
 MANIFOLDHEADERMUFFLER/TAIL PIPE |

?_09103:2007 1250 2 T

¢ Had this '07 fihtcu since D4/07.
© the heat coming off the engine
, is totally unbearable above 85 f..
i the wife has had first degree
- bums twice now as the summer :
- has wom on. i've done all the hd:
recommendations, keeping
within the sum total of the parts |

hitp://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 712312012
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that came with the original
purchase. i will not spend more
money with hd to comect a
defective product. from all the
reading on the subject thathd °
has forced me to pursue ... it
can be comected. i find it

"absolutely incredible all my calis
- to hd and the contacts with hd
" dealers have just been blowing -

. doing 75 mph on an interstate in:
- 851temp. and the engine just -

me off. most recently i was

tums off, very bad ... i
maneuvered off the road
between a couple of 18
wheelers, protty dangerous.
after 30 min, of checking every -
thing i could, it just started. it -

- seemed to be running hot, even :

at that speed; back to a dsaler :
next and probably the usual ...

“can't find anything. seems to me
. hd has a big responsibility here, -
" very sad that they won't support:
- their customer. and, where's the

. gov'ipeople ?? *tr the system -
relay switch failed which was

heat related. the dealer

speculated the left side muffler :

. clamp was leaking which was :

0812612007

blowing hot exhaust near the

fuse block. updated09/27/07. *jb

67 1 087612007

. There is excessive heat coming
* from the engine which bums on

 the inner thigh just to the right of:
: the seat i purchased the bike

. guards. i burned my inner thigh
| yesterday while i was stopped :

! thick jeans as well, it got so hot i:
- almost dropped the motorcycle. .

. surrounding environment. the

' raised significantly. secondary, :
- to bum potential is the possible :

yesterday and was told by
dealer that after 1000 miles i

need to change the oil with
synthetic oil. i was also told i
must purchase [exan engine

at a stop light. | was wearing

when riding in stop-and-go
traffic the problem becomes
even worse. this is deary a

safety issue to both operator -
: and those traveling around the .
: motorcycle. if the motorcycle is |
¢ too hot to handle the operator
| becomes focused on not getting .

bumed rather than the

potential for an accident is

damage to the pipes through
bluing and excessive heat a

. COnsumer pays a premium price’

; maintenance issues wouldbe

- manufacturer instead of making -

for a hd product and would
expect that these safety and

properly addressed by the

* the customer pay for the fix of

http://www.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/
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this problem. *jb
‘0871172007 - 12 0610872007
" There is excessive heat coming
from the engine, bluing of the
. exhaust pipes, and an extreme
burn danger to the operator and -
passengeér. since my purchase :
of the bike i have instalied the
+ recommended hd lexan heat
. guards. these items simply do
" not work as the heat from the
engine and exhaust is so
. intense that i have bumed
myself on the inside of the thigh .
several times (through a thick
pair of blue jeans). with the
natural reaction to pult away
when bumed i have almost
dropped the motorcycie on
several occasions. when riding -
in stop-and-go traffic the
* problem becomes even worse.
. this is clearly a safety issue to
: both operator and those :
‘ fraveling around the matorcycle.
if the motorcycle is too hotto ;
handle the operator becomes .
. focused on not getting burmed -
rather than the surrounding |
© environment. the potential for
: an accident is raised
- significantly. secondary, to bum
. potantial is the possible damage-
. to the pipes through biuing and :
. excessive heat. a consumer
. pays a premium price fora hd
. product end would expect that
* these safety and maintenance
. issueswould be properly
; addressed by the manufacturer.
-u- H

IR0 12 |1 043022007,
¢ Excessive heat from engine, -
..exhaust b

072812007, 0 11082172007,
: . Excessive heat from engine ,
« exhaust system tuming blue, i
have bumt my leg on the
_ exhaust *jb

06/28/2007° 600 ¢ 1 10/07/2006;

. The heat generating from the .
© engine and exhaust on to the |
" nider's legs and seat and also o -
the passenger's legs is
extremely high. i have on
repeated times, lsft bumed !
: jeans on the left rear exhaust
* heat shield. after experiencing
. this a number of times i added '
; an additional aftermarket heat |
© shield, which has helps some, ;
* but now this heat shield on the
. left side is melting and bubbling.
: ialso can not sit on the seat -
- when stopped et traffic kghts, i
have to standup. the heat
transferring up through the

http:/fwww.fags.org/car/harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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bike's seat is so intense i am
sure that i will end up with bums
on my bottom forward area if i
remain seated. this same heat
-is transferred to the passengers
feet and legs, more so when .
riding down the road. i fee! as if :
harley davidson, in their quest
to meet epa guidefines have
. leaned out the engines, which -
_generates intense heat, and .
‘have disregarded the safety and
: comfort of the rider and
passenger. this creates an
unsafe condition in which the
rider and passenger are either
. going to get bumed by the
exhaust and/or engine heat, or -
be injured by being distracted
: with consently adjusting
themselves while riding the
bike. i have taken the bike to
the dealer for service on a
couple times to check on the
heat problem. they did add a
heat management upgrade -
' program, and they also tell me :
. the engine temperature is in the :
haﬂey-dawdson specs. this may -
: be true, however, there is still a :
: problem with the amout of heat '
- and the possibility of injury to :
the rider and Passenger. "tr

:06!27[2007 144 1 06N 9!2007?
: Bumlng of pants by anopen
. exhaust pipe on a 2007 hailey
. davidson fihtcu motorcyde. the :
¢ left exhaust pipe under the
: riders left leg got so hot that it
;could actually catch arider's |
: pants on fire and cause serfious |
. injury or death. my pants had -
¢ hotes bumed in them buthad :
" not actually caught on fire. the
! pipe was tested to be 180
¢ degrees by the hd dealer.

. harley davidson, as i was told

i by my dealer, had no solution

. for this very serious problem.

the solution could be very

:  simple but apparently harley

! didn't care, { was told that you :
* could not wear dress pants and

" ride a hariey. harley davidson

. should not be allowed to put |

i such an unsafe vehicle on the

. market to sefl to unsuspectmg

: - buyers, “ak

;04!24!2007 200 oo DBI17I2006
" This is the fo[low-up reiating to | ;
: the complaint i filled on march i
*8, 2007 (odi number) 10184521,
again, we stopped at a harley |
© davidson dealer on our tripte
¢ califormia with our friends, this |
. . time san juan capistrano. the |
' mechanic stated thatwe had
: some searious heating problems. !
pipe discoloration, excessive

http://www.fags.org/car’harley-davidson-flhtcu-2007/engine-and-engine-cooling/ 7/23/2012
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heat, but they do not have a
dyna. he recommended a
dealer that wasn't open for 3
more days. that wasn't going to
work. we then had to stop at |
- quaid harley davidson on the
. way home, because of these
problems. after coming back
from california again and
experiencing excessive heating
. issues, we thought harley
- davidson would fix the problem.
we brought our bike to hacienda
harley davidson in scottsdale,
az the following moming with -
massive discoloration
- (black/dark brown) on the pipes
not including the blue and
yellow ones (from the day we -
drove it home from the
- deslership) and oil that was so
thick, your figures stuck
together. i then contacted harley
" davidson and spoke to deb. she
: stated that their (harey
davidson) rep was going to leok
¢ @t the bike. so we lefl it at the
: dealer for two weeks. the harley |
davidson rep states that the
bike is just fine and that we
need fo take off the lowers.
; also, we were informed that the |
. race tuner that we were told to -
:  purchase at $500.00 plus
* $500.00 installation would void
the warranty on the moftor if
thers was a problem. this is
5000 Wrong. we now have to
pick up a bike that injuries
. nders. we live in arizona, which
. there is a lemon law, however, °
we do not know if it applies.
probably not our only other
recourse is to sue hariey
: davidson. what to sue them for? .
i do notknow, butihavea |
; $37,800.00 bike that imake a :
: payment of $700.00 monthly on :
- that we are scared to ride. we
i have personaliy put nothing on :
- this bike, and itisabomb
waiting to explode. *jb :

ABCDEFGHI
JKLMNOPQ
RSTUVWXY ,
z
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Some parts © 2012 Advameg, Inc. | Terms of Use
Based on public records. Inadvertent emors are possible.
This web site is not associated with, endorsed by, or sponsored by and has no official or unofficial affiliation with
the vehicle's manufacturer.
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Bosch DistancePius
Holds 300% more dirt
and is 99.9% efficient”
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Want to ask about Harley-Davidson Model FLTRUSE-A temperature complaints?

A L R

12:11-2005, 03:49 PH .
m naw 2008 A GOOd
hood Wamor Credit Score |
Means Lower

1.. Filed Excessiva Heat Complaint with MHTSA

After months of getting nowhere with Harley™s Custemer Service and listening w their constant denial that 2009 V-twins have an
excessive heat problem and their insulting B.S mantra that 270-300 degree engine oil temp on an 80-100 degree day is normal; 1
finally got disgusted and filed an “excessive engine heat™ complaint with the National Highway Transportation Safety Administration
(NHTSA) !

T know that severa! athers before me have filed similar complaints with NHTSA but being a devoted “Harley Guy” ali of my life, 1
naively thought that MOCA would step up to the plate and vesolve this issue! But instead, they stubbornly refuse to even admit that
there is a problem desprite the foct that several owners includiog my self have suffered burns on our legs and some owners heave even
used an interfered thermometer (o record temperature reading of 140 degrees on their jean pants keg! However, Harley still refuses
to even ackmowledge the problem, (which is insulting and degrading)! How can 140 degrees on your pant feg possibly be NORMAL?

As close ax | conld get Harley to admit that (here is an excessive heat problem... I had had a customer service rep tell me that: %/
showld remave my lowers when the outside temperatures get abave 70 degrees 5o as to improve my riding comgfort ™. 1 asked him to
put this recommendation in writing and be refused!

Besides the obvious safety concerns, there is also the question of fong term relizbility (fong term being defined as warranty
expiration) of these hot running engines? There have been hundreds of complaints just on this forum about engine oil boiling and
escaping through the air cleaner and now another common occurrence on the late model 1037s is “galling of the spark plugs”. Some
owners have reported “galled” spark plugs at as little as 1,000 miles; more evidence that these latc model V-twins are running o
dang hot! Because of the CATs on the 2010 models, the 10° run even hotier, 3o you folks with new bikes; just wait until summer
find out that you can’t enjoy your new toy on 2 wanm, made for riding summer day!

It is painfully apparent that the only way we are going to get Harley to address this serious heat issue is to have “Big Brother” force
then to do sof If you are like me and tired of the insulting B.S, tired of the heat discomfort and the fear of being bumed during the
summer months prime riding season, don’t want 140 degree jean pant Jeg, don’t fieel that you should have to remove the lowers ona
very expensive bike and are concerned that the excessive heat will shorten the tife of your engine... than join me in filing a complaint
with ; it takes less than 3 minutes to complete the form. Theve is strength in numbers and maybe, just
maybe together we can get this problem rectified!

of
‘Thanks and have a great Hollday Season!%

Ol Temp & QAT Gauge,PC-V,10 Row Oit Cooler & Fan,SE A/C,V&H Slig- ons,Parade Fan,Jackpot Head
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| hope this is a joke - Iif not, you're a toser.

LB

12+11-2009, D4:06 P } A
bR } Join Date: Oct 2009

. Location: Scottsbom
Posts: 2,840

_ Qutstanding HOF Member

Scottsboro, Al Where Agnostics sary "There aln't no heli* and I say “The hell there ain't* ®

ol
12-11-2009, 04:07 PM :

Join Data: Dec 2006
Location: Po-Dunk Logziana

Posta: 8,293
. URImate HDF Member
¢4 Somebody paes ma o beer. This is gonna get uuuuugiyil!
Quote:
Originally Posted by Thelimer
After months of getting nowhere with Harley 's Customer Service and listening to their t denial that 2009 V-twins have

an excessive heat problem and their inswlting B.S mantra that 270-300 degree engine oil temp on an 80-100 degree day is
normal: ! finally got disgusted and filed an “excessive engine heat” complaint with the National H. igfway Transporiation
Safety Administration (NHTSA} !

[ imow that several others before me kave filed similar complainis with NHTSA but being a devoted “Harley Guy™ aff of my
life, I naively thought that MOCA would step up to the plate and resolve this issue! Bui instead, they stubbornly refuse (o even
admit that there is a problem despite the fact that several ovwners including my self have suffered burns on our fegs and some
owners heave even used an inferfered thermomeler to record leaperature reading of 146 degrees an thelr jearn pantd leg!
However, Harley still refuses to even acknowledge the problem, (which is insulting and degrading)! How can 140 degrees on
your pant leg possibly be NORMAL?

As clase as I could get Harley to admit that there is an excessive keat problem... 1 had Jad a cisstonter service rep tefl me thot:
“I should remove my fowers when the outside temperatures get above 70 degrees 0 o5 to improve my riding comfort™. I asked
FRim to put this recommendation in writing and he refused!

Besides the obviows safety concerns, there is alsq the question of long term reliability (Tong term being defined as warranty
expiration) of these hot running engines? There have been tundreds of complainis just on this forum about engine oil boiling
and escaping through the air cleaner and now another common occurrence on the late model 10375 is “galling of the spark
plugs ™. Some owners have reporied “galled” spork plugs at as litle as 1,000 miles; more evidence that these late model V-
twins are running too dang bot! Beoause of the CATs on the 2010 models, the 10° nm even honer, so you folks with new bikes;
Just wait until ssammer to find out that you can’l enjoy your new foy on g warm, made for riding summer day!

It is painfully apparent that the only way we are going ta get Harley to oddress this serious heat issue is to have “Big Brother”
force them fo do so! |f you are like me and tired of the insulting B.5, tired of the heat discomgfort and the fear of being burned
during the summer moirths prime riding sensor, don’t want I 40 degree jean pant leg, don'l feel that you should have to
remove the lowers on a very expensive bike and are concerned that the excessive heat will shorien the life of your engine...
than join me i filing a complaint wih ; it takes less than 3 minutes to complete the forrn. There is
strength In numbers and maybe, fust maybe togetiver we can gut this problem rectified!

Thanks and have a great Holiday m!%

hitp://www.hdforums.com/forum/touring-models/455563-filed-excessive-heat-complaint-... ~ 7/23/2012
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il
12-11-2009, 04:15 P ’
KT Join Date: Hay 2008
7 . Posts: 1,890
- Robd Warror

Quote:

Originaily Posted by nocfihrc .
An gir coofed motor between your legs gebs hot? Who wouida thunk?

Air cooled yes but I had 6 other Harley's and never saw 300 degree engine ofl temnps before! That is NOT normall
This is not & 2000 or 1977 problem it is a 2008, 2009, 2010 and future problem...If we fet them!!11s

Thanks far your support!

- Ot Temp & OAT Gauge,PC-V,10 Row QH Cooler & Fan,5E A/C,V&H Slip- ons, Parade Fan,Jackpot Head
es TW6-6 ij 20W60 Qil < T

R
P,

(7=

12-11-2005, (4215 PM *

Joln Date: May 2009
location: Seginaw, MI
Posts: 828

ExEVIR
"HICHIGAN

Go electric or water cocled. This Is no placa for heat complaints.

http://www.hdforums.com/forum/touring-models/455563-filed-excessive-heat-complaint-...
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HARLEY DAVIDSON FXDB - 2009 HARLEY DAVIDSON FXDB Problems & Complalnts Aufo Recails For Consumers
There are 14 complainis filed Tor the : K by HARLEY DAVIDSON
Below is a list of complaints & problems filed against the 2009 HARLEY DAVIDSON FXDB. Thesz problams includes imformation received by from

consumers either direcily or as reconded by the Vehicle Safety Hotfine. This information may be used by NHTSA during the investigation process. If you like
1o file an official compiaint for the 2009 HARLEY DAVIDSGN FXDB, you can do so by calling the NHTSA Mon-Fri 8am to 8pm at, TTY: 800-424-98153. You
can also file your complalint ondine by - . Your comptaint will be added to the NHTSA complaints database afler a thorough review. If a trend is
discovered, an imvestigation will be cpened by the ODI.

wany dunioptires com
wwer grandpnixms com
Visit Dunhp@ Tires Official Site & Find A Retailer
!
Wemlloomegelmwfnrfree 855-GP-BIKES Near You Todayl
2 vrork chimicies.com . AESmoduies comvsontrolledul
Lewyers with expersience i automaotive daes action Hundreds duodulm in Stock! Free Consultation &
lawsuits. Quote @
L. werw discountiiredirect com - oo whwve LaconiaHarey com
Fast Delivery on Tires & Wheels, Free Shipping. Seamh our Huge Imrentory of Used Harley
Since 1994, Davidsons. Trades Welcomed.
T MaterPros eom HBHE! -DYauidsar.. Jusmnger co
Our Experts Tested The Top (3) Engine Qils. See A Harley Mechamc Will Answer Now! Questions
The Results Today. Answered Every 9 Seconds.
AdChoices [ AdChoices [t
View ather component problems for this wehicle or view all problem
Pages:
Complaint Description
FUEL SYSTEM, OTHER: STORAGE: 822011 - KANSAS CITY, MO
FUEL GAUGE SYSTEM THE BIKES FUEL GAUGE HAS NEVER WORKED SINCE THE ORIGINAL PURCHASE OF THIS BIKE. IT HAS
NEVER BEEN TAKEN TO A DEALER TQ BE *FIXED* BECAUSE AFTER DOING SOME RESEARCH IT
APPEARS THAT THERE 1S NO FIX FOR THE FAULTY GAUGE.
ELECTRICAL SYSTEM &3TI0TY - FAIR DAKS, CA

DEAR SIRS: ON DECEMBER 5, 2010 WHILE MAKING A LEFT TURN INTQO A DRIVEWAY MY HARLEY
DAVIDSON TRI-GLIDE (VIN POXX]) MODEL FLHTCUTG (THIS MODEL # WAS NOT ALLOWED IN A
FOLLOWING FIELD) ACCELERATED UNEXPECTEDLY AND TIPPED ON ITS SIDE THROWING ME OFF
AND THEN INTQ A FENCE. | WAS TRANSPORTED FROM THE SCEME BY AMBULANCE WITH MINOR
INJURIES (BROKEN RIBS) AND THE BIKE WAS TOWED TC A STORAGE YARD. THE NEXT DAY | CALLED
HARLEY DAVIDSON OF SACRAMENTO TO ARRANGE FOR THE BIKE TO BE TOWED THERE AND
REPAIRED. | WAS TOLD BY THEM THAT THEY DID NOT PERFORM INSURANCE REPAIRS AND WAS
REFERRED TQ MID-CAL CYCLE OF WEST SACRAMENTO TO DO THE FACTORY AUTHORIZED REPAIRS.
| INFORMED MID-CAL THAT THE THROTTLE HAD ADVANCED ON (TS OWN AND THEY REPLACED THE
THROTTLE WIRING, THROTTLE PN 56304-08 AND THE SENSOR THROTTLE PN 32305-08A {I HAVE BOTH
PARTS). | PICKED THE BIKE UP ON FEBRUARY 25, 2011 AND HAVE BEEN RIDING IT SINCE. ON APRIL 7,
2011 WHILE RIDING IN TRAFFIC IN THE CITY OF CITRUS HEIGHTS THE THROTTLE AGAIN
ACCELERATED UNEXPECTEDLY CAUSING ME TO REAR-END THE CAR IN FRONT OF ME. | WAS
TRAVELING AT APPROXIMATELY 20 MPH WHEN THIS STARTED SO THE IMPACT SPEED WAS KEPT
DOWN. | CLUTCHED THE BIKE AFTER IMPAGT AND THE ENGINE RPM?S INCREASED ABOVE 4000
BEFORE | HIT THE KILL SWATCH. NO ONE WAS INJURED IN THIS ACCIDENT. THE CAR SUSTAINED
BUMPER DAMAGE AND MY BIKE REQUIRES $2000 IN REPAIRS. THIS MOCTORCYCLE HAS AN
ELECTRONIC THROTTLE SO | HAVE LISTED IT AS AN ELECTRICAL SYSTEM FAILURE. INFORMATION
REDACTED PURSUANT TO THE FREEDOM OF INFORMATION ACT (FOIA), 5 U.5.C. 552(B)(6).

ENGINE AND ENGINE COOLING: B1B/2010 - WESTERVILLE, GH
EXHAUST SYSTEM FOR THE THIRD TIME 1 HAVE SUSTAINED A SECOND DEGREE BURN ON MY LOWER RIGHT LEG WHEN
ABOARD MY 2008 HARLEY DAVIDSON ELECTRA GLIDE. THIS GCCURS WHEN ! STOP THE BIKE TO

hitp://www.arfc.org/complaints/2009/harley_davidson/fxdb/ 7/23/2012
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PARK IT OR GET GAS AND MY LEG CONTACTS THE EXHAUST PIPE JUNCTURE JUST AFT OF THE
RIDER FLOORBOARD. THE BURN 1S SUSTAINED IMMEDIATELY ON ANY CONTACT WITH THE EXHAUST
PIPE WHICH S PROTECTED BY A HEAT SHIELD PROVIDED BY HARLEY DAVIDSON. THE HEAT SHIELD
IS INADEQUATE FOR THE TASK, AS THIS IS WHAT | AM ACTUALLY CONTACTING WHEN 1 AM BURNED. |
QUESTIONED THE SELLING DEALER, AND THERE SOLUTION WAS TO WRAP THE AREA IN A HEAT
RESISTANT TAPE, WHICH WOULD NOT LOOK GOOD AND MAY NOT BE EFFECTIVE ANYWAY. | WEAR
AN ANKLE HIGH LEATHER BOOT WHEN | RIDE, WHICH | FEEL SHOULD BE ADEQUATE PROTECTION. |
FEEL THAT HARLEY SHOULD DESIGN AND MANUFACTURE A GUARD OR AUXILIARY SHIELD TO
PROTECT THE OPERATOR, AND PROVIDE THIS TO ALL OWNERS OF 2009 AND 2010 TOURING MODELS
WHICH HAVE THE REDESIGNED EXHAUST SYSTEM THAT CAUSES THIS PROBLEM. NOT ONLY ARE
THE BURNS PAINFUL BUT COULD BECOME INFECTED. THE CORRECT MODEL 1S FLHTCU.

VEHICLE SPEED CONTROL

7972010 - GIG HARBOR, WA

THE CONTACT OWNS A 2009 HARLEY DAVISON ROAD GLIDE MOTORCYCLE. WHILE DRIVING 55-65
MPH THE CONTACT STATED THE VEHICLE WENT INTO A LIMP HOME MODE_ HE STATED THE VEHICLE
WOULD NOT ACCELERATE MORE THAN 200 RMPS. HE STATED THIS WAS VERY UNSAFE WHEN
TRAVELING ON THE HIGHWAY. HE STATED THE FALLURE HAS CCCURRED FOUR TIMES. HE STATED
THE DEALER WAS UNABLE TO LOCATE THE FAILURE ON THE OTHER QCASSIONS. THE VEHICLE WAS
AT AN AUTHORIZED DEALER AT THE TIME ON THE COMPLAINT AND HE STATED THEY WERE
REPLACING THE COMPUTER SYSTEM. THE FAILURE MILEAGE WAS 15,000 AND THE CURRENT
MILEAGE WAS 17,000. VWB

ENGINE AND ENGINE COOLING

12812009 - LAKE HAVASY CITY, AZ

EXCESSIVE ENGINE HEAT ON THE 2009 HARLEY-DAVIDSON ULTRA TRI-GLIDE MOTOR CYCLE, MODEL
FLHTCUTG! ENGINE OIL TEMPERATURES RUN AROUND 300 DEGREES AND INFRARED TEMPERATURE
READINGS ON RIDER+S JEAN PANT LEG ARE 140 DEGREES! HARLEY SAYS THIS IS NORMALI | HAVE
BURN SCARE ON MY LEG THAT SAYS THIS SHOULD NOT BE NORMAL!

SERVICE BRAKES, HYDRAULIC

1172572009 - CONCORD, OH

WHILE RIDING MY 2008 HARLEY DAYIDSON STREETGLIDE MY ABS BRAKING SYSTEM APPEARED TO
FAIL. | WAS AT A STOP WAITING FOR TRAFFIC TO CLEAR SO THAT { COULD SAFELY PULL OUT. WHEN |
STARTED TO PULL OUT A CAR "FROM NOWHERE" APPEARED. | HAD TO BRAKE. WHEN 1 DID, THE ABS
BRAKING SYSTEM ACTIVATED AND CAUSED THE MOTORCYCLE TO "FREEWHEEL" IN OTHER WORDS
MY BRAKES DID NOT WORK. | HAD TO STOP THE BIKE BY PUTTING MY FEET DOWN. THE PAVEMENT
WAS DRY AND CLEAN AND | WAS GOING LESS THAN 5 MPH...NO REASON FOR THE ABS BRAKES TO
ACTIVATE. WHEN ) ATTEMPTED TO STOP | HAD THE REAR BRAKE PEDAL DEPRESSED TOIT'S
FULLEST EXTENT BUT NO BRAKING OCCURRED. IT'S MY UNDERSTANDING SIMILAR INCIDENTS HAVE
QCCURRED WITH OTHER PEOPLE. THE ABS IS A FACTORY INSTALLED OPTION AND NO
MODIFICATIONS HAVE BEEN MADE TO IT. THE MOTORCYCLE HAD APPROX. 5200 MILES ON IT WHEN
THIS OCCURRED. 1 STRONGLY SUGGEST YOUR ORGANIZATION LOOK INTO THIS MATTER. THE
MOTORCYCLE IS PRESENTLY IN STORAGE AT MY LOCAL HARLEY DAVIDSON DEALER AND | HAVE
VOICED MY COMPLAINT TO THEM. | HAD ANOTHER PROBLEM VAITH MY FRONT TIRE AND HARLEY
SEEMS SLOW TO RESPOND TO THESES TYPES OF COMPLAINTS. ALTHOUGH AFTER A GALL TO HD
DIRECTLY | DID GET THE TIRE PROBLEM RESOLVED. AND THEY DID SEND OUT A BULLETIN TO THEIR
DEALERS ON THE SUBJECT. HOPEFULLY YOU CAN LOOK INTO THIS MATTER BEFORE SOMEONE
GETS HURT OR KILLED.

ENGINE AND ENGINE COOULING

10/30/2069 - OAK GROVE, OR

THE CONTACT OWNS A 2000 HARLEY DAVIDSON SCREAMING EAGLE ROAD GLIDE FLTRSE3. HE
ATTEMPTING TO MAKE A TURN AFTER EXITING A PARKING SPACE, BUT THE ENGINE MISFIRED. HE
LOST VEHICLE CONTROL, AND THEN CRASHED ONTO THE ROADWAY. THERE YWERE PERSONAL
INJURIES INCLUDING FRACTURES TO THE LEFT ANKLE AND RIBS. THE FAILURE WAS CONTRIBUTED
TO THE HEAT MANAGEMENT SYSTEM. THE VEHICLE HAS NOT BEEN REPAIRED FOR THE

MAL FUNCTION. THE FAILURE MILEAGE WAS 2,800. THE CURRENT MILEAGE WAS 3,000.

SERVICE BRAKES, HYDRAULIC

107232008 - LOGANSFORT, IN
2009 HARLEY DAVIDSON TRI-GLIDE. REAR BRAKES WON'T PROPERLY STOP BIKE. ALL STOPPING 15
COUNTING ON FRONT BRAKES {ONE WHEEL). REAR BRAKE PADS WORE OUT AT 8000 MILES.

ENGINE AND ENGINE COOLING:
EXHAUST SYSTEM:
MANIFOLEVHEADERMUFFLER/TAIL
PIPE

©/16/2008 - PITTSEURG, PA

THE CONTACT OWNS A 2009 HARLEY DAVIDSON VRSCF. HE STATED THAT THE HEADER PIPE FROM
THE MOTOR TO THE MUFFLER TURNS CHERRY RED DUE TO HEAT EXPOSURE OF 1800-1800
DEGREES. HIS LEGS ARE POSITIONED DIRECTLY ABOVE THE HEAT, WHICH MAY IGNITE HIS
CLOTHING. THE VEHICLE WAS TAKEN TO THE DEALER, AND THE TECHNICIANS CONCLUDED THAT
THE HIGH TEMPERATURES FROM THE COMPONENT 1S A NORMAL CHARACTERISTIC OF THE VEHICLE,
NO REPAIRS HAVE BEEN MADE. THE FAILURE MILEAGE WAS 1,200. THE CURRENT MILEAGE WAS
2,600. BL

TIRES

2009 - CRANBERRY TAP, PA

! HAVE A 2009 HARLEY DAVIDSON ULTRA CLASSIC ELECTRA GLIDE. THIS MODEL ALONG WATH THE
"TOURING™ LINE OF HD MOTORCYLES ARE NEWLY REDESIGNED AND USES THE NEW DUNLOP 407F
MOTORCYCLE TIRES. THESE TIRES ARE THE ONLY TIRES THAT ARE AVAILABLE FOR THIS LINE OF
MOTORCYCLES. MY TIRES ARE "CUPPING" AFTER 7,000 MILES. THE CUPPING 1S CAUSING VIBRATION
AT HIGHWAY SPEEDS AND NOISES WHILE CORNERING. [ HAVE BEEN READING ABOUT THIS ISSUE ON
HARLEY DAVIDSON FORUMS AND | HAVE DISCOVERED THAT THERE ARE NUMEROUS COMPLAINTS

http://www.arfc.org/complaints/2009/harley davidson/fxdb/ 7/23/2012
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

PHILLIP JOHNSON, JIMMY ALDRIDGE,
RANDY VANDERMOLEN, and MATTHEW
WEYUKER, individually and on
behalf of all others similarly
situated,

Case No. 2:10-CV-02443 JAM-EFB

ORDER DENYING IN PART AND
GRANTING IN PART DEFENDANT'S
MOTION TO DISMISS

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)
HARLEY-DAVIDSON MOTOR COMPANY )
GROUP, LLC, HARLEY-DAVIDSON, )
INC., WHICH WILL DO BUSINESS IN )
CALIFORNIA AS: (WISCONSIN) )
HARLEY-DAVIDSON, INC., HARLEY- )
DAVIDSON MOTOR COMPANY, INC. and )
DOES 1-50, )
)
)

Defendants.

This matter comes before the Courf on Defendant Harley-
Davidson Motor Company Group, LLC, Harley-Davidson Inc.’s
(“Defendant”)} Motion to Dismiss (Doc. #40) the Third Amended
Complaint (“TAC”) (Doc. #34) filed by Plaintiffs Phillip Johnson,

Jimmy Aldridge, Randy Vandermolen, and Matthew Weyuker,
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collectively “Plaintiffs.” Plaintiffs oppose the motion (Doc.

#42) .1

I. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs allege that Defendant, the largest manufacturer
of heavy-weight motorcycles in the world based on market share,
produced defective Twin Cam 88 and Twin Cam 96 motors.
Plaintiffs aver two defect claims: 1) since model year 1999,
Defendant’s Twin Cam motorcycle engines have produced
dangerously excessive heat during normal operations and the
engine cooling systems designed by Defendant are inadequate to
safely cool the engines and 2} since model year 2006, the six-
speed transmissions and other related systems suffer premature
wear and failure. Plaintiffs allege that Defendant has known
about the excessive heat defect since approximately 1999 and has
known about the transmission defect since approximately 2006.
Plaintiffs also aver that Defendant is aware of reasonable
alternative designs for motorcycle engines and cooling systems,
including those used by its competitors and those used by
Defendant itself in V-Rod models beginning in the 2002 model
year. Finally, Plaintiffs allege that Defendant is aware of
reasonable alternative designs for transmissions, including
those used by its competitors and those used by Defendant itself
in C.V.0. models.

The TAC includes the individual claims of each named

plaintiff. In short, each named plaintiff claims that he owns a

1This motion was determined to be suitable for decision without
oral argument. E.D. Cal. L.R. 230(g). The hearing was scheduled
for July 20, 2011.
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motorcycle with a defective engine and/or transmission and has
suffered economic injuries due to having the defective engine
and/or transmission repaired and replaced between one and five
times. Additionally, after Plaintiffs discovered the
overheating problem, Defendant’s agents and representatives
allegedly induced Plaintiffs to purchase plastic “heat shields”
claiming that they would resolve the overheating issue.

Plaintiffs also allege physical injuries in the form of
burns on their legs. They aver that the economic and physical
injuries are a result of the defective engine and/or
transmission in Defendant’s motorcycles.

Plaintiff Philip Johnson commenced this action on September
10, 2010. On October 1, 2010, Plaintiff filed a First Amended
Complaint joining Jimmy Aldridge and Randy Vandermolen as
plaintiffs and bringing claims on behalf of a class of similarly
Situated Harley-Davidson owners. On December 10, 2010, pursuant
to a stipulation of the parties, Plaintiffs filed a Second
Amended Complaint joining Matthew Weyuker as a plaintiff. On
April 28, 2011, pursuant to a stipulation of the parties,
Plaintiffs filed a Third Amended Complaint, naming the correct
Harley Davidson entity as defendant. It is this Third Amended
Complaint that is the subject of Defendant’s instant motion to
dismiss.

Plaintiffs bring this suit as a class action alleging six
causes of action: 1) Strict products liability; 2) Violations of
California Business and Professional Code §§ 17200 (“UCL”) for
committing unfair, unlawful, and fraudulent business practices;

3) Violations of the breach of express and implied warranty;
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4) Negligence; 5) Unjust enrichment; and 6) Violations of the
Consumers Legal Remedies Act, California Civil Code §§ 1750 et
seq. (“CLRA"). This Court has original jurisdiction over this
action pursuant to 28 U.S.C. § 1332(a) (1) and independent

jurisdiction over this action pursuant to 28 U.S.C. § 1332(d).

II. OPINION

A. Legal Standard

1. Motion to Dismiss

A party may move to dismiss an action for failure to state
a claim upon which relief can be granted pursuant to Federal
Rules of Civil Procedure 12(b)(6). In considering a motion to
dismiss, the court must accept the allegations in the complaint
as true and draw all reasonable inferences in favor of the

plaintiff. Scheuer v. Rhodes, 416 U.S. 232, 236 (1875},

overruled on other grounds by Davis v. Scherer, 468 U.S. 183

(1984); Cruz v. Beto, 405 U.S. 319, 322 {1972). Assertions that

are mere “legal conclusions,” however, are not entitled to the

assumption of truth. Ashcroft v. Igbal, 129 S.Ct. 1937, 1850

(2009), citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555

(2007}. To survive a motion to dismiss, a plaintiff needs to
plead “enough facts to state a claim to relief that is plausible
on its face.” Twombly, 550 U.S. at 570. Dismissal is
appropriate where the plaintiff fails to state a claim

supportable by a cognizable legal theory. Balistreri v.

Pacifica Police Department, 901 F.2d 696, 699 (9th Cir. 1990).

Upon granting a motion to dismiss for failure to state a

claim, the court has discretion to allow leave to amend the
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complaint pursuant to Federal Rules of Civil Procedure 15(a).
“"Dismissal with prejudice and without leave to amend is not
appropriate unless it is clear . . . that the complaint could

not be saved by amendment.” Eminence Capital, L.L.C. v. Aspeon,

Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).

B. Claims for Relief

1. UCL Pleading

Defendant argues that Plaintiffs’ UCL claims (Claim 2) fail
to satisfy federal pleading requirements under Federal Rules of
Civil Procedure 8(a) and 9(b) because they are plain recitations
of the elements and they fall short of the specificity required
under Rule 9(b). Plaintiffs respond that as long as they plead
facts sufficient to support either their lawful, unfair, or
fraudulent theories of liability under the UCL, their Complaint
should survive a motion to dismiss. They also argue that the
TAC recites the material facts necessary to support allegations
that Defendant’s conduct is unlawful and unfair under the UCL.

Each prong of the UCL is a separate and distinct theory of

liability. Kearns v. Ford Motor Co., 567 F.3d 1120, 1127 {9th

Cir. 2009). Rule 9(b)’s heightened pleading requirements apply

to claims for violations of the UCL. Id. at 1125.

While fraud is not a necessary element of a claim
under the ., . . UCL, a plaintiff may nonetheless
allege that the defendant engaged in fraudulent
conduct. A plaintiff may allege a unified course of
fraudulent conduct and rely entirely on that course of
conduct as the basis of that claim. 1In that event,
the claim is said to be ‘grounded in fraud’ or to
‘sound in fraud,’ and the pleading ... as a whole must
satisfy the particularity requirement of Rule 9(b).
Id. (internal citations omitted).

Because all of Plaintiffs’ UCL allegations are based on
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Defendant’ alleged failure to disclose known defects and that it
misrepresented the dangers of the motorcycles to Plaintiffs, the
UCL claims sound in fraud and must meet Rule 9{(b)’s heightened
pleading standard.

pPlaintiffs’ allegations that Defendant committed fraudulent
and unfair business practices are sufficient. The gravamen of
plaintiffs’ factual allegations is that Defendant defectively
designed and manufactured motorcycles - the engines produced
excessive heat and the transmissions prematurely failed - and
then marketed and sold those motorcycles to Plaintiffs and the
class. Plaintiffs claim Defendant knew about these defects and
injuries since approximately 1999 and rather than correct.the
defects and/or warn COnsumers of them, Defendant continued to
produce the defective motorcycles knowing about the overheating
and transmission defects and failing to inform consumers of such
material defects and actively concealing such defects.
plaintiffs allege that the defectively designed motorcycles
caused both economic and physical injuries, including burns, to
Plaintiffs and the class.

While it would have been preferable for Plaintiffs to
provide more details concerning the identity of the people who
made the misrepresentations, the time and place of the
misrepresentations, and the method by which the
misrepresentations were communicated, Plaintiffs “set forth more
than the neutral facts necessary to identify the transaction.”

Cooper v. Pickett, 137 F.3d 616, 625 (9th Cir. 1997).

plaintiffs provide enough facts for their unfair and fraudulent

business practice claims “to give defendants notice of the
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particular misconduct . . . so that they can defend against the
charge and not just deny that they have done anything wrong.”

Bly-Magee v. California, 236 F.3d 1014, 1019 (9th Cir. 2001}

(internal quotatiocns omitted); see also Kearns, 567 F.3d at 1125

{One of the purposes of Rule 9(b) is “to provide defendants with
adequate notice to allow them to defend the charge . . .”).

Plaintiffs’ unlawful conduct claim, however, requires
amendment. “An ‘unlawful’ business activity includes anything
that can properly be called a business practice and that at the
same time is forbidden by law.” Smith v. State Farm Mutual

i

Automobile Insurance Co., 93 Cal.App.4th 700, 718 (Cal.App.Ct.2d

2001) (internal citations omitted). The TAC is unclear which
laws are relied upon by Plaintiffs. Plaintiffs merely allege
that Defendant violates California statutory and cémmon law.
TAC 1 68(a).

Accordingly, Defendant’s Motion to Dismiss Plaintiffs’ UCL
claims is DENIED for the unfair and fraudulent business
practices claims and is GRANTED WITH LEAVE TO AMEND concerning
the unlawful conduct claim.

2. CLRA Claim

Defendant argues that Plaintiffs’ CLRA claim (Claim 6)
fails because it does not satisfy the heightened pleading
requirements. Defendant additionally contends that Phillip
Johnson (“Johnson”), Jimmy Aldridge (“Aldridge”), and Randy
Vandermolen’s (“Vandermolen”) CLRA claims are time-barred due to
the three-year statute of limitations. Plaintiffs respond that
they have pled enough facts demonstrating that Defendant failed

to disclose a material defect in violation of the CLRA and that
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the statute of limitations period began to run when Plaintiffs
Johnson, Aldridge, and Vandermolen knew or should have kncown of
the wviolation.

a. CLRA Pleading

The CLRA prohibits “unfair methods of competition and
unfair or deceptive acts or practices undertaken by any person
in a transaction intended to result or which results in the sale

. of goods or services to any consumer.” Cal. Civ. Code
§ 1770{(a). Rule 9{(b)'s heightened pleading standards apply to
claims for violations of the CLRA. Kearns, 567 F.3d at 1125.

As discussed supra, Plaintiffs’ TAC has been pled with
sufficient specificity to meet the Rule 9(b) pleading
requirements.

In their Opposition, Plaintiffs rely on Falk v. General

Motors Corp., 496 F.Supp.2d 1088 ((N.D. Cal. 2007) to support

their argument that they sufficiently state a claim under the
CLRA because Defendant failed to disclose a material defect and
that Defendant was obliged to disclose the defect. See Falk,
496 F.Supp.2d at 1094. A failure to disclose can constitute

actionable fraud in four circumstances:

{1) when the defendant is in a fiduciary relationship
with the plaintiff; (2) when the defendant had
exclusive knowledge of material facts not known to the
plaintiff; (3) when the defendant actively conceals a
material fact from the plaintiff; and (4) when the
defendant makes partial representations but also
suppresses some material fact.

Id. at 1094-95, quoting LiMandri wv. Judkins, 52 Cal.App.4th 326,

337 (Cal.App.Ct.4d 1997).

Plaintiffs base their CLRA claim on the allegation that the
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engine defect is material and that Defendant had a duty to
disclose that defect. Plaintiffs sufficiently allege that the
engine defect is material because a reasonable consumer would
change his behavior if he knew that the engine heat can cause
burns and that the transmission would require numerous repairs
or replacements. See Id. at 1095 (“[Flor non-disclosed
information to be material, a plaintiff must show that had the
omitted information been disclosed, one would have been aware of
it and behaved differently.”) (internal citations omitted).
Plaintiffs also adequately allege that Defendant had
exclusive knowledge of the alleged defect or that it actively
concealed the material defects. A duty to disclose exists
“when the defendant had exclusive knowledge of material facts
not known to the plaintiff.” Id. at 1096. 1In Falk, the
plaintiffs alleged that General Motors (“GM”) had exclusive
knowledge of the defect because “only GM had access to the
aggregate data from its dealers, only GM had access to pre-
release testing data, and only GM had access to the numerous
complaints from its customers.” Id. Though Plaintiffs lack the
specific allegations proffered in Falk, Plaintiffs allege enough
facts to survive the instant motion. Plaintiffs claim that
Defendant knew of the excessive engine heat defect as early as
1999 and of the transmission defect as early as 2006.
Plaintiffs discovered the excessive heat and transmission
defects after purchasing the motorcycles. Since Defendant was
in a superior position to know of its defective engines,
Plaintiffs properly allege that Defendant had exclusive

knowledge of material facts not known to Plaintiffs.
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Similarly, Plaintiffs’ active concealment arqument is
sufficient. To state a claim for active concealment, a

plaintiff must plead the following five elements:

(1} the defendant must have ccncealed or suppressed a
material fact, (2} the defendant must have been under
a duty to disclose the fact to the plaintiff, (3) the
defendant must have intentionally concealed or
suppressed the fact with the intent to defraud the
plaintiff, (4) the plaintiff must have been unaware of
the fact and would not have acted as he did if he had
known of the concealed or suppressed fact, and (5) as
a result of the concealment or suppression of the
fact, the plaintiff must have sustained damage.

Falk, at 1097, gquoting Loveijocy v. ATS&T Corp., 119

Cal.App.4th 151, 157 (Cal.App.Ct.3d 2004).

The plaintiffs in Falk alleged active concealment by
averring that GM had received numerous customer complaints, yet
did not notify other customers or effect a recall and that when
GM replaced defective speedometers, they used equally defective
speedometers to create the illusion that the broken cnes were
unique cases. Id. Here, Plaintiffs allege that Defendant knew
of the defects and that at least two of the Plaintiffs
complained of the overheating issue. Plaintiffs allege that
Defendant’s agents recommended that Plaintiffs purchase
additional parts, including plastic “heat shields” and different
exhaust pipes, based on misrepresentations that the additional
parts would alleviate the excessive engine heat defect. Like in
Falk, Plaintiffs allege that when Plaintiffs brought their
motorcycles in for repair, replacement, or rebuilding of
prematurely failing transmissions, Defendant replaced the
defective parts with equally defective parts, such that the

defect was not corrected, even though Defendant and its agents
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represented to Plaintiffs that it was corrected. Plaintiffs
claim that this resulted in two of the Plaintiffs having their
transmissions repaired, replaced, or rebuilt four and five times
respectively. Thus, Plaintiffs properly allege their CLRA claim
and Defendant’s Motion to Dismiss Plaintiffs’ CLRA claim for
failure to satisfy federal pleading requirements is DENIED.
b. Time—-Bar

Defendant argues that Plaintiffs Johnson, Aldridge and
Vandermelon’s CLRA claims are premised upon Defendant’s alleged
misrepresentations during the time ¢f sale. Plaintiff Johnson
alleges that he purchased his motorcycle in or around August of
2007 and Plaintiffs Aldridge and Vandermolen allege they
purchased their motorcycles in or around 2007. Plaintiff
Johnson filed the lawsuit on September 10, 2010; Plaintiffs
Aldridge and Vandermolen joined the lawsuit on October 1, 2010.
Defendant argques that Plaintiffs failed to file their lawsuit
within the CLRA’s three year statute of limitations and that the
Court should not apply the delayed discovery exception to
Plaintiffs’ CLRA claims. Plaintiffs counter that the CLRA’s
statute of limitations runs from the time Plaintiffs knew or
should have known about the alleged defects. Plaintiffs arque
that since they could not have discovered facts that would put
them on notice of the defective transmission until they had to
have the transmission repaired, rebuilt, or replaced, Plaintiffs
could not have been aware of the defective transmission at the
time of sale and could not have filed a suit about unknown
defects on the day they bought their motorcycles.

The CLRA provides that actions “shall be commenced not more
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than three years from the date of the commission of such method,
act or practice” made unlawful by the act. Cal. Civ. Code
§ 1783. This statute of limitations runs “from the time a
reasonable person would have discovered the basis for a claim.”

Chamberlan v. Ford Motor Co., 369 F.Supp.2d 1138, 1148 (N.D.

Cal. 2003), quoting Mass. Mutual Life Insurance Co. v. Superior

Court, 97 Cal.App.4th 1282, 1295 (Cal.App.Ct.dd 2002).

Defendant’s argument concerning the application of the
“delayed discovery rule” is not persuasive. Defendant relies

on Purdum v. Holmes, 187 Cal.App.4th 916, 924 {Cal.Ct.App.2d

2010} in which the California Court of Appeal held that the
plaintiff’s claim was time-barred. Purdam, however, is not
applicable. The Purdam court held that the action before it was
time-barred under a statute not relevant to this case.
Furthermore, it does not invalidate the reasonable person
standard set out in Chamberlan, 369 F.Supp.2d at 1148. The

Purdam court merely opines that it is unsettled whether the

Chamberlan standard applies to UCL claims.

This Court will apply the Chamberlan standard in the case
at bar. Here, Plaintiffs Johnson, Aldridge and Vandermelon
allege that they did not discover, and could not have been
reasonably expected to discover, facts that would put them on
notice of the excessive engine heat until, at the earliest,
sometime after the initial purchase when they began experiencing
the excessive heat as a result of the defect. Given that
Plaintiffs Johnson, Aldridge, and Vandermelon allege they
purchased their motorcycles in 2007, and that Johnson filed suit

in September 2010 and Aldridge and Vandermelon joined the
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lawsuit in October 2010, it is unclear whether their claims fall
within the three year statﬁte of limitations period.

Plaintiffs must amend their Complaint to provide more
specificity concerning when they discovered the purported
defects. Plaintiffs must specifically plead facts which show
{1} the time and manner of discovery and (2) the inability to
have made earlier discovery despite reasonable diligence. Yumul

v. Smart Balance, Inc., 733 F.Supp.2d 1117, 1130-31 {C.D. Cal.

2010) (internal citations omitted). Accordingly, Defendant’s
Motion to Dismiss Plaintiffs Johnson, Aldridge, and
Vandermolen’s CLRA claims is GRANTED WITH LEAVE TO AMEND.

3. Unjust Enrichment

Defendant argues that unjust enrichment (Claim 5) is not an
independent cause of action and fails as a matter of law.
Plaintiffs respond that unjust enrichment is a proper
alternative theory of recovery to contract claims. Plaintiffs
admit that unjust enrichment depends upon the viability of their
other claims, but argue that since they successfully pled claims
for strict products liability, unfair competition, negligent
design, breach of warranty, and violations of the CLRA, their
unjust enrichment claim should survive as an alternative theory
of recovery.

To plead a claim for unjust enrichment, a plaintiff must
allege a receipt of a benefit and unjust retention of the

benefit at the expense of another.” Sanders v. Apple, Inc., 672

F.Supp.2d 978, 989 (N.D. Cal. 2009). Plaintiffs properly allege
that “Defendants’ retention of some or all of the monies they

gained through their wrongful acts and practices would be

13




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

unjust.” TAC 1 °2.
Unjust enrichment, however, is not a separate cause of

action, but depends upon the wviability of the other claims.

Sanders, 673 F.Supp.2d at 989. Since Plaintiffs plead viable

claims for strict products liability, unfair business practices,
fraudulent business practices, negligent design, breach of
warranty, and violations of the CLRA, the unjust enrichment
claim survives as an alternative theory of recovery.
Accordingly, Defendant’ Motion to Dismiss the unjust enrichment

claim is DENIED.

ITI. ORDER

For the reasons set forth above,

Defendant’s Motion to Dismiss Plaintiffs’ Second Claim for
Relief alleging fraudulent and unfair business practices under
the UCL is DENTIED.

Defendant’s Motion to Dismiss Plaintiffs’ Second Claim for
Relief alleging unlawful business practices under the UCL is
GRANTED WITH LEAVE TO AMEND.

Defendant’s Motion to Dismiss Plaintiffs’ Sixth Claim for
Relief alleging violations of the CLRA based on failure to state
a claim is DENIED.

Defendant’s Motion teo Dismiss Plaintiffs Johnson, Aldridge,
and Vandermolen’s CLRA claims based on the statute of
limitations is GRANTED WITH LEAVE TO AMEND.

Defendant’ Motion to Dismiss Plaintiffs’ Fifth Claim for
Relief alleging unjust enrichment is DENIED.

Plaintiffs shall file their Fourth Amended Complaint within
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twenty (20) days of the date of this Order.
IT IS SO ORDERED.

Dated: July 21, 2011 ' - _

JOHN A. MENDEZ,
UNITED STATES DISTRICT JUDGE
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